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TRANSACTIONS 

OF  THB 

TWENTY-SIXTH  ANNUAL  MEETING 

OP  THB 

American  Bar  Association, 

HELD  AT 

HOT  SPRINGS,  VIRGINIA, 

AUGUST  36,  27  AND  28,  1903. 

Wednesdat/y  August  26^  1903. 

The  Twenty-sixth  Annual  Meeting,  of  the  American  Bar 
Association  convened  at  the  Homestead  Hotel,  Hot  Springs, 
Virginia,  on  Wednesday,  August  26,  1908,  at  10.30  A.  M. 

The  meeting  was  called  to  order  by  Charles  F.  Libby,  of 
Maine,  who  introduced  the  President,  Francis  Rawle,  of 
Pennsylvania,  who  then  took  the  chair. 

The  President : 

Gentlemen  of  the  American  Bar  Association,  I  have  the 
pleasure  of  presenting  to  you  Mr.  Allen  Caperton  Braxton, 
of  Staunton,  Virginia,  who,  on  behalf  of  the  Virginia  State  Bar 
Association,  will  extend  to  you  its  welcome. 

Allen  Caperton  Braxton,  of  Virginia : 

Mr.  President  and  Gentlemen  of  the  American  Bar  Asso- 
ciation, it  is  my  pleasant  duty  on  behalf  of  the  Virginia  State 
Bar  Association  to  bid  you  welcome  to  the  Old  Dominion. 
No  American  should  feel  otherwise  than  at  home  in  Virginia ; 
for  many  of  them  it  is  their  fatherland,  and  for  all  of  them  it 
is  the  land  of  their  country's  father ! 

No  state  is  more  peculiarly  American  than  Virginia.  The 
first  of  the  colonies  to  be  settled,  the  first  to  proclaim  its  in- 
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dependence,  the  first  to  adopt  a  written  constitution,  the  first 
to  propose  a  federal  union,  Virginia  not  only  gave  to  our 
country  its  first  President  and  its  first  great  Chief  Justice,  but 
she  carved  from  her  very  body  the  territory  with  which  to 
form  seven  of  our  greatest  states,  and  thus,  like  a  brooding 
pelican  in  the  wilderness,  did  she  nourish  the  infant  nation 
with  her  own  blood.  Therefore,  Mr.  President,  we  Virginians 
feel  toward  this  Union  that  in  fact,  and  in  very  truth,  it  is 
*'  bone  of  our  bone  and  flesh  of  our  flesh."  Unhappily,  in  the 
time  of  our  fathers,  a  fatal  discord  entered  into  the  councils  of 
our  country,  which  for  a  time  estranged  us.  But,  thanks  be 
to  God,  our  differences  are  now  all  settled,  civil  strife  has  de- 
parted from  the  shores  of  our  reunited  country,  and  '^whom 
God  hath  thus  joined  together  let  no  man  put  asunder.'' 
Therefore,  Brethren  of  the  American  Bar,  whether  your  homes 
be  in  the  North,  by  whose  side  Virginia  fought  so  long  to  gain 
our  common  independence,  or  in  the  West,  whose  discovery 
and  acquisition,  by  purchase  or  conquest,  was  so  largely 
wrought  by  Virginia's  sons,  or  in  the  dear  old  South  land,  to 
which  we  are  bound  by  so  many  of  the  tenderest  ties,  whenever 
you  come  to  Virginia  be  assured  that  you  are  in  the  house  of 
your  friends,  where,  for  all  true  Americans,  naught  but  wel- 
come will  be  found. 

In  no  other  great  nation,  Mr.  President,  does  the  bar  wield 
the  influence  it  does  in  America.  The  impetuous  turbulence 
of  the  people  which,  encouraged  by  thoughtless  and  selfish 
demagogues,  has  in  the  past  wrecked  so  many  free  republics 
is  here  kept  in  check  and  controlled  by  the  American  rever- 
ence for  law  and  order.  It  is  but  natural,  therefore,  Mr. 
President,  that  with  such  a  people  the  ministers  of  those  God- 
given  institutions  should  be  accorded  the  greatest  influence. 

Your  noble  profession  has  always  been  the  potent  champion 
not  only  of  justice,  but. of  liberty,  and  has  ever  been  foremost 
in  resisting  with  equal  firmness  the  oppressions  of  the  despot 
and  the  tyrannies  of  the  multitude.  Even  in  the  decadent 
days  of  the  Roman  Empire,  when  despotism  had  banished 
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freedom  from  the  seats  of  political  power,  the  spark  of  liberty 
was  still  kept  alive  by  the  civil  lawyers  in  their  administration 
of  justice  between  man  and  man,  and  while  a  military  dictator 
ruled  the  whole  world  the  Pandects  of  Justinian  bore  elo- 
quent testimony  to  the  purity  of  justice  as  administered  by  the 
lawyers  where  they  still  held  sway. 

Mr.  President,  law  and  order  are  the  only  pedestals  which 
will  permanently  support  a  statue  of  liberty,  and,  as  their 
priests  and  ministers,  you  have  selected  an  appropriate  spot 
for  the  annual  meeting  of  your  council.  During  the  darkest 
days  of  the  American  Revolution,  when  hope  for  a  season  had 
hidden  her  face  from  the  patriot  cause,  the  dauntless  Wash- 
ington, well  knowing  where  liberty  had  built  her  impregnable 
fortress,  said  to  his  discouraged  and  disheartened  countrymen : 

^'  Leave  me  but  a  flag  to  plant  upon  the  mountains 
of  West  Augusta  and  I  will  bring  to  it  the  men 
who  will  yet  lift  our  country  from  the  dust  and  set 
her  free." 

Gentlemen  of  the  American  Bar,  dedicated  champions  of 
that  true  and  lasting  liberty  which  can  only  be  secured  through 
law  and  order,  I  welcome  you  to  the  mountains  of  West 
Augusta. 

The  President : 

Mr.  Braxton,  on  behalf  of  the  American  Bar  Association  I 
cordially  accept  the  tender  of  hospitality  which  you  have  most 
eloquently  made  to  us,  and  I  say  to  you,  and  through  you  to 
the  members  of  the  Virginia  State  Bar  Association  and  of  the 
Bar  of  Virginia,  that  we  cordially  reciprocate  the  sentiments 
of  regard  which  you  have  expressed.  We  feel  that  these  are 
the  sentiments  which  have  actuated  us  when  we  have  come  to 
hold  our  meeting  on  your  soil.  The  hospitality  of  Virginia  is 
traditional,  and  the  members  of  the  American  Bar  Associa- 
tion accept  it  with  feelings  of  interest  and  of  the  highest 
pleasure.  We  are  glad  that  our  first  meeting  in  the  South 
has  been  in  the  Old  Dominion,  which  has  played  so  great  a 
part  in  the  legal  history  of  this  country.     This  Association 
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for  its  first  ten  years  or  more  met  in  one  place  in  a  Northern 
State,  but  it  did  so  in  no  spirit  of  geographical  narrowness ; 
it  seemed  better  that  the  plant  should  attain  a  vigorous  growth 
before  it  was  transplanted.  The  effect  was  an  active  and  con- 
tinuous attendance  of  members — members  who  year  after  year 
promoted  the  work  of  the  Association.  And  yet  it  came  to  be 
felt  that  we  perhaps  represented  the  East  more  than  the  West ; 
the  North  rather  than  the  South.  We  changed  our  place  of 
meeting  and  have  accepted  the  hospitality  of  the  Bar  in 
many  different  cities.  We  have  met  in  the  middle  West, 
in  the  Northwest  and  in  the  far  West ;  we  have  met  twice  on 
the  Great  Lakes  and  once  in  a  New  England  state.  To-day 
we  hold  our  first  meeting  on  Southern  soil.  Our  membership 
has  grown  and  our  influence  has  extended  far  and  wide 
throughout  the  entire  country.  We  are  of  no  section.  To-day 
the  Association  is,  truly  and  in  the  fullest  sense,  an  association 
of  the  Bar  of  the  entire  United  States. 

The  President  then  delivered  the  President's  Address. 
(See  the  Appendix,) 

Alexander  Hamilton,  President  of  the  Virginia  State  Bar 
Association : 

Mr.  President  and  Gentlemen,  the  Virginia  State  Bar 
Association,  desiring  to  emphasize  its  words  of  welcome  to 
you  by  some  act  of  courtesy,  extends  to  you,  and  to  the  ladies, 
and  to  all  the  members  of  your  parties,  an  invitation  to  attend 
a  reception  this  evening,  after  your  regular  meeting,  at  the 
Casino.  I  may  add,  for  the  benefit  of  those  members  of  the 
Virginia  State  Bar  Association  who  have  remained  over  from 
our  meeting,  that  they  are,  of  course,  expected  to  attend  and 
bring  their  ladies  with  them. 

The  President : 

The  next  business  in  order  is  the  nomination  and  election 
of  members. 

(See  List  of  New  Members.) 
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A  recess  of  ten  minutes  was  then  taken,  after  which  mem- 
bers of  the  General  Council  were  elected. 
(See  Li$t  of  Officers  at  end  of  Minutes.) 

The  President : 

The  next  business  in  order  is  the  report  of  the  Secretary. 

John  Hinkle;,  of  Maryland,  Secretary,  read  his  report. 
(See  the  Report  at  end  of  Minutes.) 

The  President : 

The  report  of  the  Treasurer  is  next  in  order. 

• 

Frederick  E.  Wadhams,  of  New  York,  Treasurer,  read  his 
report. 

The  President : 

The  report  will  be  received  and  referred  to  an  auditing 
committee. 

(See  the  Report  at  end  of  Minutes,) 

The  President : 

Next  in  order  is  the  report  of  the  Executive  Committee. 

The  report  of  the  Executive  Committee  was  read  by  the 
Secretary. 

The  President : 

The  report  is  received  and  will  be  printed  in  the  minutes 
of  the  Association. 

(See  the  Report  at  end  of  Minutes,) 

The  President  : 

Under  the  directions  embodied  in  our  Constitution,  I  will 
appoint  the  followiug  committee  to  audit  the  account  of  the 
Treasurer  : 

Ralph  W.  Breckenridge,  of  Nebraska;  Francis  B.  James, 
of  Ohio. 

The  Secretary  will  now  read  the  list  of  delegates  accredited 
to  this  meeting. 

(See  List  of  Delegates  from  State  and  Local  Bar  Asso- 
ciations,) 
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The  President : 

I  will  appoint  as  the  committee  on  the  dinner  to  be  given 
Friday  evening : 

Frederick  E.  Wadhams,  of  New  York ;  S.  S.  P.  Patteson, 
of  Virginia ;  Rome  G.  Brown,  of  Minnesota ;  Walter  George 
Smith,  of  Pennsylvania ;  Walter  I.  Dawkins,  of  Maryland. 

Henry  H.  Ingersoll,  of  Tennessee : 

Mr.  President,  I  wish  to  offer  an  amendment  to  the  Con- 
'  stitutioit. 

The  PresideiU : 

It  would  be  out  of  order  at  this  time  unless  unanimous 
consent  is  given.  Is  there  any  objection  to  hearing  the 
amendment  at  this  time  ?  There  appearing  to  be  no  objection, 
the  gentleman  from  Tennessee  may  proceed. 

Henry  H.  IngersoU : 

Whereas,  A  declared  object  of  this  Association  is  to  pro- 
mote "uniformity  of  legislation  throughout  the  Union,"  which 
has  increased  in  importance  until  it  has  become  a  chief  object 
of  the  Association, 

Therefore  resolved.  That  Article  III  of  our  Constitution  be 
amended  by  adding  to  the  list  of  standing  committees  a  Com- 
mittee on  Uniform  State  Laws. 

I  ought  to  explain  to  some  of  the  members,  perhaps,  that  the 
committee  which  has  been  acting  is  a  special  committee,  and 
has  been  re-created  every  year  for  the  last  ten  years.  We  have 
no  standing  committee  on  uniform  legislation,  which  is  prob- 
ably the  most  important  matter  that  we  have  for  consideration. 
I  offer  this  as  an  amendment  to  Article  III  of  the  Constitution 
so  as  to  add  that  committee  to  the  other  standing  committees 
of  the  Association. 

Simeon  E.  Baldwin,  of  Connecticut : 
I  second  the  proposed  amendment. 

The  President : 

It  is  the  impression  of  the  Chair  that  the  resolution  will 
have  to  be  put  in  a  little  different  shape  in  order  to  effect  the 
end  desired.     The  Constitution  provides  that  a  standing  com- 
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mittee  shall  consist  of  only  five  members.     I  would  therefore 
suggest  that  the  resolution  lie  over  for  the  present. 

Henry  H.  IngersoU : 

I  am  perfectly  willing  that  it  shall  lie  over  until  to-morrow 
if  it  may  then  be  taken  up. 

The  President : 

I  suppose  it  should  more  properly  come  up  under  the  head 
of  unfinished  business  on  Friday  morning.  The  language  of 
the  Constitution  would  not  be  harmonious  if  other  changes 
made  necessary  by  the  amendment  are  not  introduced  at  the 
same  time^ 

A  recess  was  taken  until  8  o'clock  P.  M. 


Evening  Session. 

Wednesday,  August  26,  190S,  8  P,  M. 

The  President  called  the  meeting  to  order. 
New  members  were  then  elected. 
(See  List  of  New  Members.) 

The  President : 

The  Chair  will  ask  the  Secretary  to  read  the  names  of  the 
gentlemen  appointed  as  members  of  the  Committee  on  Publi- 
cations. 

The  Secretary : 

The  Committee  on  Publications  will  consist  of  the  following: 
Alexander  Hamilton,  of  Virginia ;  Lawrence  Maxwell,  of 
Ohio ;  George  Whitelock,  of   Maryland ;  Thomas  Patterson, 
of  Pennsylvania ;  Edward  A.  Harriman,  of  Connecticut. 

The  President  : 

Gentlemen,  I  have  the  pleasure  of  introducing  Sir  Frederick 
Pollock,  of  the  English  Bar,  whp  will  read  a  paper  on  *'  Eng- 
lish Law  Reporting.'' 

Sir  Frederick  Pollock  then  read  his  paper. 
(See  the  Appendix.) 
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The  President : 

A  discussion  of  the  subject  of  the  very  interesting  paper  by 
Sir  Frederick  Pollock,  to  which  we  have  listened,  is  now  in 
order  if  any  discussion  is  desired. 

If  there  is  no  discussion,  we  will  adjourn  until  to-morrow 
morning. 

The  Association  then  adjourned  until  Thursday  morning  at 
10.80  o'clock. 


Second  Day. 

Thursday,  August  27,  1903,  10,30  A.  M, 

The  President  called  the  meeting  to  order. 
New  members  were  then  elected. 
{See  List  of  New  Members,) 

The  President : 

Gentlemen,  I  have  the  very  great  pleasure  of  introducing  to 
the  Association  Judge  Colt,  of  Providence,  Rhode  Island, 
Circuit  Judge  of  the  United  States  for  the  First  Circuit,  who 
will  address  us  on  the  subject  of  ''  Law  and  Reasonableness." 

Le  Baron  B.  Colt,  of  Rhode  Island,  then  delivered  the 
Annual  Address. 

(See  the  Appendix.) 

The  President : 

The  next  business  in  order  is  the  report  of  the  Committee 
on  Jurisprudence  and  Law  Reform. 

P.  W.  Meldrim,  of  Georgia : 

Mr.  President,  There  has  been  no  matter  referred  to  the 
committee,  and  therefore  we  will  not  present  any  formal  re- 
port. 

The  President : 

The  next  committee  is  the  Committee  on  Judicial  Adminis- 
tration and  Remedial  Procedure,  of  which  Mr.  McCrary,  of 
New  York,  is  ohairman. 
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A.  J.  McCrary,  of  New  York  : 

Nothing  was  referred  to  our  committee,  and  we  have  not 
thought  of  anything  of  suflBcient  interest  to  bring  before  the 
Association  at  this  time. 

The  President : 

The  Committee  on  Legal  Education  and  Admissions  to  the 
Bar  is  next  in  order.  Judge  Sharp,  of  Maryland,  is  chair- 
man of  the  committee.  Is  there  any  report  from  that  com- 
mittee ? 

Joseph  H.  Beale,  Jr.,  of  Massachusetts: 

I  regret  to  say  that  the  chairman  of  our  committee  is  not 
present,  but  he  has  asked  me  to  present  the  report  of  the  com- 
mittee. 

The  report  of  the  committee  was  then  presented  without 
reading. 

{See  the  Report  in  the  Appendix.) 

The  President : 

The  report  will  be  received  and  filed.  The  report  of  the 
Committee  on  Commercial  Law,  of  which  Mr.  Logan,  of  New 
York,  is  Chairman,  is  next  in  order. 

Walter  S.  Logan,  of  New  York : 

Mr.  President  and  Grentlemen  of  the  American  Bar  Asso- 
ciation, the  Committee  on  Commercial  Law  does  not  usually 
read  its  report ;  the  report  is  printed,  and  we  do  not  think  it 
necessary  to  read  it. 

The  committee,  during  the  past  year,  have  met  and  care- 
fully considered  a  question  which  they  believe  comes  within 
their  province,  and  which  is  entitled  to  the  consideration  of 
this  body.  Those  of  you  who  are  interested  in  the  subject 
have  doubtless  read  the  report,  and  those  who  are  not  inter- 
ested in  it  would  not  be  interested  if  I  were  to  read  it  now. 

The  Committee  on  Commercial  Law  have  for  several  years 
past  been  wrestling  with  the  bankruptcy  question,  and  we 
have  made  reports  from  year  to  year  advocating  certain  reme- 
dial amendments  to  the  Bankruptcy  Law.    Those  amendments 
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have  now  been  substantially  adopted,  and  they  have  been 
adopted  largely  by  reason  of  the  endorsement  of  this  Associa- 
tion, which  has  been  extended  every  year  to  the  report  of  the 
Committee  on  Commercial  Law.  The  Bankruptcy  Law,  as  it 
stands  to-day  as  amended,  is  practically  the  work  of  this  Asso- 
ciation, and  I  wish  to  congratulate  the  Association  upon  the 
good  work  that  it  has  done.  In  my  judgment,  although  by 
no  means  entirely  perfect  yet,  it  is,  as  it  stands,  the  best 
Bankruptcy  Law  that  has  ever  been  adopted  by  any  nation  in 
Christendom. 

The  Committee  on  Commercial  Law  have  also  been  wrestling 
during  the  year  that  is  past  with  another  question.  We  found 
that  we  were  a  standing  committee  of  the  Association  directed 
by  the  Constitution  of  this  body  to  make  an  annual  report  to 
the  Association,  but  with  no  subject  defined  upon  which  we 
should  make  that  report  except  as  the  direction  was  contained 
in  the  title  of  the  committee.  We  therefore  assumed  that  it  was 
our  duty  to  report  upon  any  question  connected  with  commer-. 
cial  law  which  seemed  to  be  of  importance  and  to  require  the 
consideration  of  the  lawyers  of  the  land.  There  is,  in  our 
judgment,  no  question  which  commands  the  attention  of  the 
public  and  the  Bar  more  than  the  question  of  the  effect  of 
modern  commercial  industrial  combinations  upon  the  commer- 
cial jurisprudence  of  the  country. 

Whatever  conclusion  we  may  now  or  hereafter  come  to,  we 
cannot  avoid  the  conclusion  that  it  is  one  of  the  most  impor- 
tant questions  that  has  ever  engaged  the  attention  of  the 
American  people,  and  gentlemen  of  the  American  Bar,  I 
think  we  cannot  avoid  the  conclusion  that  it  is  a  question  that 
must  be  settled  by  the  lawyers  of  the  land.  However  the 
people  may  finally  settle  it,  the  initiative  should  come  from 
the  American  Bar.  Indeed  there  is  only  one  other  way  to 
settle  it.  If  the  lawyers  do  not  take  the  initiative,  the  dema- 
gogues will ;  if  the  lawyers  do  not  attempt  to  settle  it,  someone 
else  will  take  the  matter  out  of  our  hands.  And,  let  me  ask 
you,  is  there  any  doubt  that  a  matter  of  so  much  interest,  of 
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SO  much  importance,  should  be  settled  by  the  profession  which 
we  claim  occupies  the  position  of  primacy  among  the  profes- 
sions ? 

I  am  not  here  to-day  to  ask  so  much  that  you  shall  agree 
with  our  conclusions  as  to  the  remedies  that  should  be  adopted 
as  that  you  shall  agree  with  the  committee  that  it  is  a  proper 
question  for  the  American  Bar  Association  to  take  up  and  for 
its  Committee  on  Commercial  Law  to  take  the  initiative  upon. 
The  commercial  law  of  our  race,  the  commercial  law  of  the 
people  throughout  the  world  who  speak  the  English  language — 
and  we  are  coming  to  be  a  majority  of  the  world  very  fast — 
is  founded  upon  the  principle  of  competition.  We  go  into 
court  with  cases  which  arise  between  two  competitors,  and 
one  side  claims  that  the  other  competitor  has  stepped  over  the 
line  which  differentiates  lawful  competition  from  unlawful 
competition.  Combination,  whether  beneficial  or  otherwise, 
is  coming  to  take  the  place  of  competition.  Competitors,  in- 
stead of  fighting  it  out  between  themselves,  are  combining  their 
forces  to  fight  the  people — or,  at  least,  combining  their  forces 
for  their  own  good  rather  than  for  the  good  of  the  people. 
Whether  the  people  get  any  good  out  of  it  or  not  is  not  the 
concern  or  the  object  of  the  combination.  If  the  progress  of 
industrial  combination  is  to  go  on,  the  time  is  not  far  distant 
when  competition  will  be  abolished,  and  that  will  necessitate 
an  entire  change  in  the  commercial  jurisprudence  of  the  land. 
Commercial  jurisprudence  now  consists  in  setting  down  the 
barriers  beyond  which  the  competitor  shall  not  go  in  his  com- 
petition. Commercial  law  then  would  consist  in  the  public's 
rising  up  to  fix  barriers  beyond  which  the  seller  should  not 
go  in  demanding  prices  from  the  consumer.  Whether  it  is 
beneficial  or  otherwise,  it  is  important,  and  it  involves  ulti- 
mately an  entire  change  in  our  commercial  jurisprudence  if  it  is 
to  go  on. 

Now,  your  committee  consists  of  five  lawyers  from  difi'erent 
parts  of  the  country,  four  of  whom  are  distinguished  in  their 
profession.      The  committee  has  devoted  a  great  deal  of  at- 
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tention  to  the  consideration  of  this  question  daring  the  last 
year,  and  they  hare  unanimoasly  reached  the  conclusion — the 
four  distinguished  lawyers  and  the  other  one — that  something 
should  be  done  to  stay  the  progress  of  modern  industrial  com- 
binations. Something  should  be  done  in  the  interest  not  only 
of  the  people,  but  of  the  commercial  jurisprudence  of  the  land, 
which  is  for  the  protection  of  the  people.  The  committee 
have  also  reached  the  conclusion  that  the  restrictive  methods 
which  have  heretofore  been  adopted  are  unavailing- — not  per- 
haps entirely  so,  but  they  are  efficient ;  they  are  not  a  suffi- 
cient remedy  for  the  disease,  if  it  is  a  disease. 

The  President : 

The  Chair  is  obliged  to  call  the  attention  of  the  gentleman 
to  the  fact  that  his  time  is  exhausted. 

Walter  S.  Logan : 

I  bow  to  the  suggestion  of  the  Chair,  of  course,  and  submit 
the  report. 

Charles' F.  Manderson,  of  Nebraska: 

Mr.  President  and  Gentlemen,  my  mind  has  been  much 
perturbed  this  morning  since  perusing  the  report  of  the  Com- 
mittee on  Commercial  Law,  and  I  confess  to  a  sense  of  very 
great  relief  since  hearing  from  the  Chairman  of  the  committee 
that  that  committee  does  not  read  its  report.  I  take  it,  there- 
fore, that  we  are  to  conclude  that  the  four  distinguished  law- 
yers who  are  members  of  that  committee  have  not  read  the 
report.  I  take  it  further,  sir,  from  the  familiarity  with  the 
report  evidenced  by  the  gentleman  who  by  his  own  confession 
is  undistinguished,  that  he  only  has  read  the  report. 

Now,  sir,  I  have  carefully  read  this  report  and  it  has  filled 
me  with  amazement,  astonishment  and  indignation.  I  assert 
that  the  Committee  on  Commercial  Law  has  far  overstepped 
the  bounds  of  its  duties.  Looking  only  upon  the  face  of  this 
report,  nothing  could  appear  more  innocent.  It  starts  out  by 
submitting  apparently  comments  on  the  Bankruptcy  Law. 
Why,  sir,  the  subject  of  the  Bankruptcy  Law  is  one  that  is 
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extinct  so  far  as  its  consideration  by  this  Association  is  con- 
cerned. It  is  a  thing  now  almost  of  a  past  age.  One  looks  at 
this  and  casts  it  aside,  not  caring  to  waste  the  time  necessary 
to  read  it  with  its  rolaminous  twenty  pages ;  but  my  attention 
being  called  to  it  by  a  member  of  the  Association,  I  read  the 
report  thoroughly,  and  I  find  in  it  the  seeds  of  a  dissension 
calculated  to  split  this  Association  asunder,  and  for  one  I 
desire  to  enter  my  emphatic,  earnest  and  indignant  protest 
against  this  attempt  to  make  of  the  American  Bar  Association 
a  political  hustings.  I  fear,  sir,  that  with  the  numerous  de- 
mands, social  and  otherwise,  upon  the  members  of  this  Asso* 
ciation,  they  will  not  read  it  in  its  enormous  deformity,  and  I 
therefore  call  for  the  reading  of  the  report  at  the  desk  that  all 
may  know  its  contents. 

Seymour  D.  Thompson,  of  New  York  : 
I  second  that  motion.  • 

George  P.  Wanty,  of  Michigan : 

I  move  that  the  report  be  laid  on  the  table. 

Walter  B.  Douglass,  of  Missouri : 
Without  reading  it. 

The  President : 

There  is  a  motion  before  the  house,  offered  by  Judge  Wanty, 
of  Michigan,  that  the  report  be  laid  on  the  table,  which  motion 
has  been  seconded,  as  the  Chair  understands. 

Henry  Budd,  of  Pennsylvania : 
I  rise  to  a  point  of  order. 

The  President : 

If  the  gentleman  has  a  point  of  order,  he  will  state  it. 

Henry  Budd : 

I  make  the  point  of  order  that  the  Chair  cannot  entertain  a 
motion  to  lay  on  the  table  before  the  report  has  been  formally 
received  by  the  house.  How  a  report  can  be  laid  on  the  table 
except  for  purposes  of  consideration  is  beyond  my  comprehen- 
sion. 
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Hiram  F.  Stevens,  of  Minnesota : 

Mr.  President,  Judge  Hammond  rose  and  asked  to  be  beard 
upon  the  motion  made  by  Senator  Manderson,  and  it  is  my 
belief  that  he  was  on  his  feet  before  the  motion  to  lay  on  the 
table  had  been  seconded.  I  submit  that  in  all  courtesy  Judge 
Hammond  should  be  accorded  the  floor. 

Charles  F.  Manderson : 

I  made  no  motion,  Mr.  President.  I  demanded  as  a  mem- 
ber of  the  Association  as  matter  of  right  that  this  report  be 
read  at  the  desk.  That  is  the  privilege  and  the  right  of  any 
member  of  the  Association,  and  the  demand  for  the  reading 
of  the  report  needs  no  second  and  no  action  of  the  Association. 

The  President : 

The  Chair  will  rule  that  Senator  Manderson's  request  be 
complied  with,  and  that  the  motion  of  Judge  Wanty  shall  stand 
over  until  the  report  has  been  read. 

Walter  George  Smith,  of  Pennsylvania : 

I  would  like  to  make  a  personal  appeal  to  Senator  Mander- 
son. I  recognize  the  orce  of  his  demand  that  this  report 
should  be  read,  but  as  it  is  in  print  and  as  we  have  other  busi- 
ness to  do,  I  appeal  to  him  to  yield  to  what  I  believe  is  the 
overwhelming  sentiment  of  this  meeting  that  we  ought  not  to 
ttkke  up  our  time  in  hearing  read  what  is  already  in  print ;  and 
I  hope  he  will  permit  a  motion  to  be  made — which  is  in  strict 
accordance  with  our  Constitution  and  By-laws,  as  it  does  not 
commit  the  Association  to  the  approval  of  anything — namely, 
that  the  report  be  received  and  filed.  If  he  will  consent,  I 
should  like  to  make  that  motion. 

James  D.  Andrews,  of  New  York : 

This  report  contains  several  departments,  on  the  Bankruptcy 
Law  and  on  other  laws,  and  I  would  suggest  that  we  have  read 
that  portion  of  it  referring  to  trusts. 

The  President : 

Does  Senator  Manderson  accept  the  suggestion  ? 
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Charles  F.  Manderson : 

I  Tfould  be  very  glad  to  accede  to  the  request  of  my  friend 
firom  Pennsylvania  (Mr.  Smith)  were  it  not  for  the  fact  that  I  am 
surrounded  here  by  gentlemen  who  express  their  amazement  at 
my  remarks  and  tell  me  that  they  have  not  read  this  docu- 
ment, and  I  fear  that  in  the  short  intermission  that  we  will 
take  for  luncheon  that  they  may  not  read  it,  and  I  think  the 
only  way  to  get  at  the  meat  in  this  cocoanut  is  by  cracking  the 
shell,  and  I  think  we  had  better  do  it  in  public ;  and,  sir,  the 
reception  of  this  report  and  the  placing  of  it  upon  the  files  of 
the  Association  will  be,  in  the  mind  of  the  general  public,  an 
acquiescence  in  its  conclusions,  which  are  erroneous ;  in  its 
statements  of  fact,  which  I  controvert ;  and  in  its  proposed 
remedies  for  the  evils  that  it  is  claimed  exist,  which  remedies 
I  do  not  believe  in  and  denounce  as  socialistic.  Therefore,  sir, 
I  do  not  think  it  will  be  well  to  let  it  go  forth  to  the  world 
that  without  protest  and  without  any,  except  mere  perfunc- 
tory action,  the  American  Bar  Association  has  received  this 
report. 

Epaphroditus  Peck,  of  Connecticut : 

Why  would  it  not  be  well  to  defer  action  upon  this  report 
until  to-morrow  morning,  Mr.  President,  and  then  the  mem- 
bers of  the  Association  will  have  had  opportunity  to  examine 
the  report  and  we  can  take  action  upon  it  at  once  ? 

The  President : 

Does  the  gentleman  from  Connecticut  make  his  suggestion 
in  the  nature  of  a  motion  ? 

Epaphroditus  Peck : 
I  do. 

Charles  F.  Manderson  : 

I  think  that  is  a  wise  suggestion. 

George  P.  Wanty : 

If  that  is  to  be  the  course  pursued  I  will  withdraw  my 
motion. 
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W.  R.  Hammond : 

I  am  very  anxious  to  submit  a  few  remarks  to  this  Associa- 
tion on  the  subject,  and  it  will  be  utterly  impossible  for  me  to 
remain  over  here  and  be  present  to-morrow  morning.  What  I 
have  to  say  will  not  exceed  more  than  five  minutes  and  will 
express,  I  believe,  the  general  sentiment  of  the  section  from 
which  I  come.  I  should  greatly  appreciate  the  opportunity  to 
present  now  briefly  my  views. 

The  President : 

What  is  the  pleasure  of  the  Association  ? 

Charles  F.  Manderson : 

I  ask  unanimous  consent  that  the  gentleman  be  heard. 

Oscar  R.  Hundley,  of  Alabama : 
I  object. 

The  President : 

As  objection  is  made,  the  Chair  will  be  obliged  to  put  the 
question  on  the  pending  motion,  which  is  that  the  considera- 
tion of  the  report  be  postponed  until  to-morrow  morning  and 
come  up  under  the  head  of  unfinished  business. 

Moorfield  Storey,  of  Massachusetts : 

I  sincerely  hope  that  the  gentleman  who  made  objection  to 
Judge  Hammond's  being  heard  will  withdraw  it.  Judge  Ham- 
mond is  unable  to  remain  here  and  he  wishes  to  occupy  only  a 
few  minutes,  and  it  seems,  to  me  at  least,  discourteous  to  refuse 
him  a  hearing. 

The  President : 

The  Chair  is  of  opinion  that  the  motion  to  postpone  is  not 
debatable. 

Hiram  F.  Stevens,  of  Minnesota : 

Will  the  Chair  pardon  me  ?  A  motion  to  postpone  indefi- 
nitely is  not  debatable,  but  a  motion  to  postpone  to  a  time 
fixed  is  debatable.  I  do  hope  Judge  Hammond  will  be  given 
an  opportunity  to  address  us ;  it  will  take  less  time  to  hear 
what  he  has  to  say  than  we  have  already  consumed  in  this 
discussion. 
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Robert  D.  Benedict,  of  New  York : 

If  the  motion  is  amendable,  I  would  move  an  amendment. 

The  President : 

The  motion  before  the  house  is  that  the  consideration  of  the 
report  be  postponed  until  to-morrow  morning.  Does  the  gen- 
tleman from  New  York  wish  to  amend  that  motion  ? 

Robert  D.  Benedict : 

Yes,  sir.  I  move  to  amend  by  moving  that  after  Judge 
Hammond  has  had  fire  minutes  to  speak  to  the  Association 
that  then  the  matter  be  postponed  until  to-morrow  morning. 

The  President : 

With  all  deference  to  the  gentleman  from  New  York,  the 
Chair  is  of  opinion  that  the  motion  already  made  may  stand 
suspended  until  Judge  Hammond  has  spoken,  if  unanimous 
consent  is  given  that  he  shall  speak.  Is  unanimous  consent 
accorded  to  Judge  Hammond's  speaking  ? 

Oscar  R.  Hundley : 

I  make  objection  and  I  would  like  to  state  the  reason  why  I 
object.  The  proposition  will  be  presented  whether  or  not  this 
report  shall  in  fact  be  received  and  filed.  If  we  permit  any 
member  of  the  Association  to  discuss  its  merits,  it  will  be  a  tacit 
acceptance  of  the  report  for  discussion  or  a  presentation  of  it 
before  this  body.  The  very  question  that  will  be  presented 
hereafter  is  whether  or  not  the  report  shall  be  received.  The 
motion  now  pending  is  as  to  the  postponement  of  the  reading 
of  the  report.  The  report  surely  cannot  get  before  the  body 
until  it  is  read,  or  action  upoti  this  motion  except  by  the  unani- 
mous consent  of  the  body. 

Fabius  H.  Busbee,  of  North  Carolina : 

Inasmuch  as  I  think  a  great  majority  of  the  members  will 
dissent  from  the  radical  doctrine,  the  unheard  of  doctrine,  set 
forth  in  the  report,  it  would  be  a  reproach  upon  the  Associa- 
tion if  perfect  freedom  of  speech  were  not  observed.  Those  of 
us  who  believe  that  the  report  is  not  in  accordance  with  proper 
economic  law  earnestly  hope  that  every  friend  of  the  measure 
may  be  heard. 
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Hiram  F.  Stevens : 

I  beKeve  somebody  has  suggested  that  there  is  other  busi- 
ness before  this  Association  which  is  paramount  to  this. 
Twenty-five  years  ago  this  Constitution  was  adopted  and  this 
order  of  business,  and  they  were  wise  men  who  were  concerned 
in  the  adoption  of  the  Constitution  and  order  of  business.  Now 
a  former  President  of  the  Association,  Senator  Manderson,  has 
asked  for  the  reading  of  this  report.  This  is  the  time  and  this 
is  the  place.  If  we  have  time  to  attend  to  important  matters, 
the  time  is  now  and  the  place  is  here.  The  report  should  never 
have  been  made  unless  it  was  to  be  read  to  this  Association. 
It  will  not  take  over  ten  or  fifteen  minutes  to  read  it,  and  then 
the  remarks  of  the  gentleman  from  Georgia,  which  I  hope  we 
shall  hear,  for  this  Association  will  not  violate  the  courtesy 
due  to  the  gentleman  from  Georgia  which  it  has  invariably 
accorded  to  any  member  who  asked  it.  Let  us  attend  to  the 
business  which  we  came  here  to  do,  and  surely  at  this  time 
there  is  no  other  business  that  is  paramount  to  the  subject  in 
hand. 

The  President  : 

Gentlemen,  the  motion  before  the  house  is  whether  or  not 
this  report  shall  lie  over  until  to-morrow  morning. 

Waldo  G.  Morse,  of  New  York : 

I  desire  to  second  the  amendment  that  was  made  by  Mr. 
Benedict,  of  New  York,  that  after  we  have  listened  to  Judge 
Hammond  for  five  minutes  the  further  consideration  of  the  re- 
port be  postponed  until  to-morrcrw  morning. 

The  President: 

The  Chair  cannot  entertain  that  motion,  because  objection 
has  been  made. 

The  Chair,  in  the  interest  of  making  progress  with  the  mat- 
ter in  hand,  asks  whether  unanimous  consent  is  given  to  the 
gentleman  from  Georgia  to  make  a  few  remarks,  and  after 
that  the  question  will  be  put  of  postponing  until  to-morrow 
the  further  consideration  of  the  subject. 
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George  Whitelock,  of  Maryland : 

As  tbe  one  undistingaished  member  of  the  committee  I 
trust  the  motion  to  carry  this  matter  over  for  discussion  until 
to-morrow  morning  will  not  prevail.  As  the  gentleman  from 
Minnesota  has  justly  said,  there  is  not  any  more  important 
business  before  this  Association  than  the  consideration  of  this 
report.  If  the  committee  has,  as  the  gentleman  from  Nebraska 
implies,  grossly  transcended  its  functions,  I  am  ready  to  hear 
the  question  discussed,  and  I  want  to  see  the  committee 
brought  within  the  proper  realm  of  its  duties.  But,  gentle- 
men, I  do  not  want  this  matter  put  over  until  the  last  day  of 
our  meeting  under  the  head  of  unfinished  business,  because 
my  o1)servation  is  that  when  a  subject  of  grave  importance  is 
relegated  to  that  position  on  the  programme  it  never  receives 
adequate  attention.  In  view  of  what  has  been  said  here  there 
is  no  question  that  deserves  more  consideration  from  this  As- 
sociation, and  as  a  member  of  the  committee  I  claim  in  their 
behalf  the  right  to  a  hearing,  which  I  am  sure  every  member 
of  the  Association  will  say  we  are  entitled  to  have. 

William  A.  Ketcham,  of  Indiana : 

There  are  a  great  many  things  that  the  American  Bar  As- 
sociation can  afford  to  do,  and  there  are  some  things  that  the 
American  Bar  Association  cannot  afford  to  do,  and  one  of 
those  things  is  that  it  cannot  afford  to  refuse  to  listen  to  a 
committee  presenting  a  subject  that  is  very  near  to  the  hearts 
of  the  American  people.  The  report  may  be  wrong ;  it  may 
be  all  wrong ;  but  the  way  to  find  out  what  is  right  is  to  hear 
both  sides.  The  Association  cannot  afford  to  stifle  debate  on 
so  important  a  matter  as  this.  I  trust  and  I  hope  that  the 
gentleman  from  Georgia  may  have  full  opportunity,  not  simply 
five  minutes,  but  full  opportunity  to  discuss  the  report  after 
one  side  of  it,  at  any  rate,  has  been  discussed  at  a  greater 
length  than  five  minutes. 

Raphael  J.  Moses,  of  New  York : 

This  proposition  seems  to  me  to  *be  far  wider  than  can 
possibly  be  reached  by  legislation.     It  is  a  vast  industrial 
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movement  which  is  now  permeating  the  entire  world.  What- 
ever is  to  be  done  let  us  do  it  now  and  finish  with  it,  and  not 
put  it  off  until  to-morrow. 

The  Chair  then  put  the  question  upon  the  motion  to  postpone 
till  to-morrow  morning,  and  the  motion  was  lost. 

The  President : 

The  motion  to  postpone  being  lost,  the  Chair  will  ask  the 
Secretary  to  read  the  report. 

The  Secretary : 

Mr.  Logan  asks  to  be  allowed  to  read  it. 

Mr.  Logan  read  the  report,  beginning  on  the  second  page 
with  the  words :  "  Your  committee  found  that  the  reconnnen- 
dation  of  the  American  Bar  Association  upon  any  subject  re- 
lating to  jurisprudence  has  a  most  potent  influence  with  our 
national  legislature,"  and  continuing  to  the  end  of  the  report. 

The  President : 

The  Chair  will  state  that  inasmuch  as  under  the  rules  of 
the  Association,  By-law  VI,  it  is  required  that  all  reports  of 
committees  shall  be  printed,  it  is  not  necessary  to  take  any  ac- 
tion upon  this  report ;  that  if  no  action  is  taken,  the  report, 
under  the  rules,  will  be  printed  in  the  proceedings  for  this 
year,  and  if  it  is  desired  that  this  should  not  be  done  some 
positive  affirmative  action  must  be  taken. 

William  A.  Ketcham : 

We  listened,  as  this  Association  always  listens,  with  pleas- 
ure to  its  former  President  and  honored  member.  Senator 
Manderson,  of  Nebraska.  We  have  heard,  although  not  all 
of  us  agree  with  him,  his  criticism  upon  this  report.  Now  we 
have  heard  the  report  itself,  and  to  some  of  us  at  least  it  does 
not  seem  to  be  so  full  of  deadly  poison  as  Senator  Manderson 
thinks  it  is.  For  the  present,  at  any  rate,  I  do  not  care  to 
participate  in  a  discussion  upon  it,  but  I  think  in  fairness  to 
himself  and  to  ourselves,  if  in  no  other  way  as  a  foot  note  to 
this  report,  we  should  hear  Judge  Hammond.     I  want  to  hear 
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him  ;  I  want  to  hear  him  before  he  goes  away,  and  I  want  to 
hear  him  now. 

Fabius  H.  Basbee,  of  North  Carolina : 
In  order  that  there  may  be  something  before  the  Associa- 
tion, and  without  argument,  I  propose  the  following : 

Whereas,  In  the  opinion  of  the  American  Bar  Association 
the  second  section  of  the  report  of  the  Committee  on  Commer- 
cial Law  is  devoted  to  questions  of  economic  law  or  a  discus- 
sion of  social  and  political  problems  foreign  to  the  objects  of  the 
Association. 

Resolved^  That  the  same  be  received  and  filed  without  the 
endorsement  of  the  Association. 

Now  that  will  be  something  to  which  Judge  Hammond  can 
speak. 

Chapin  Brown,  of  the  District  of  Columbia : 
I  second  that  resolution. 

The  President  ; 

The  Chair  must  rule  that  resolution  out  of  order  for  the 
present.  If  there  is  no  objection  offered,  the  Chair  will  per- 
mit Judge  Hammond  to  speak. 

George  Whitelock : 

There  are  half  a  dozen  lines  here  which  the  committee 
wishes  to  submit  with  the  report,  which  I  will  read : 

In  closing  the  committee  wish  frankly  to  state  that  they  have 
brought  this  subject  to  the  attention  of  the  Association  because 
of  its  urgency  and  its  universal  vital  interest,  and  not  because 
they  deem  that  they  have  themselves  discovered  the  ultimate 
remedy  for  the  concededly  vast  difficulties.  They  have  not 
intended  to  go  further  in  this  report  than  to  invoke  discussion. 
They  realize  the  necessity  of  mature  consideration  before  defi- 
nite action. 

The  President : 

Is  the  Chair  to  understand  that  that  is  an  addition  to  the 
report  of  the  committee  made  by  the  committee? 

George  Whitelock : 

Yes,  sir,  and  by  the  whole  committee. 
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W.  R.  Hammond: 

Mr.  President  and  gentlemen,  I  thank  you  for  your  con- 
sideration and  I  promise  you  that  I  will  not  occupy  your  time 
for  more  than  a  few  moments.  I  believe  that  this  is  a  great 
question,  and  I  believe  the  only  way  to  get  at  a  solution  of  it 
is  to  discuss  it  in  a  fair  and  dispassionate  manner.  We  can- 
not arrive  at  the  truth  about  anything  unless  we  put  ourselves 
in  a  judicial  attitude.  I  will  not  allow  myself  to  be  betrayed 
into  making  a  lengthy  speech,  but  will  content  myself  with 
very  few  remarks.  When  I  read  the  report  of  this  committee 
it  seemed  to  be  an  inspiration  to  me,  and  I  felt  that  I  could 
not  resist  the  impulse  to  say  something  on  this  subject  before 
this  Association.  The  fact  that  a  proposition  has  been  made 
that  the  American  Bar  Association  shall  grapple  with  the 
great  question  of  trusts  and  monopolies  is  full  of  encourage- 
ment. No  thoughtful,  intelligent  and  disinterested  man  in 
this  great  country  has  failed  to  see  danger  in  the  conditions 
that  now  exist.  Many  have  looked  on  with  alarm,  but  none 
has  known  what  to  do.  Masterful  men — great  captains  of 
industry  as  th'ey  are  called — dominated  by  the  passion  for 
wealth  and  power,  have  seized  opportunities  made  possible  by 
existing  commercial  conditions  and  are  fast  stifling  competi- 
tion. The  result  is  that  vast  numbers  of  the  community  nre 
being  reduced  to  a  state  of  unwilling  servitude  and  dependent 
vassalage,  and  the  great  question  of  the  hour  is.  What  can  be 
done  to  stay  this  evil  ?  I  believe  that  this  Association,  with 
its  clear,  keen  perception  of  the  danger,  and  its  comprehensive 
grasp  of  the  situation  as  outlined  in  this  report,  will  prove 
itself  able  to  meet  the  emergency  and  find  the  remedy.  In 
this  connection,  Mr.  President,  it  is  difficult  to  refrain  from 
saying  that  it  seems  a  great  pity  that  men  allow  themselves  to 
become  dominated  by  the  passion  for  wealth  and  power.  There 
is  something  in  life  immeasurably  better  than  that,  which 
should  call  forth  the  supreme  energies  of  human  nature.  There 
is  no  right-thinking  man  who  would  not  infinitely  rather  see  a 
condition  of  things  where  none  could  be  rich  and  where  all 
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could  be  happy  than  to  be  himself  one  of  the  favored  few  while 
the  vast  majority  were  living  in  poverty  and  discontent.  The 
thought  of  such  a  condition  may  rightly  be  considered  as 
Utopian,  but  nevertheless  we  must  admit  that  the  nearer  we 
can  approach  to  it  the  greater  will  be  the  sum  of  human  hap- 
piness. 

The  report  of  this  committee  is  on  the  line  of  an  approach 
toward  this  condition.  There  are  always  men,  and  always  will 
be  men,  of  large  capacity  and  tremendous  force,  with  whom 
the  uppermost  consideration  of  life  is  self-aggrandizement. 
Young  men  are  dazzled  and  their  eyes  are  blinded  by  the 
splendid  successes  of  such  men,  and  they  become  completely 
absorbed  by  a  like  passion.  The  corrective  influence  of  a 
liberal  education,  which  opens  the  eyes  to  the  view  of  more 
satisfying  things  than  the  mere  possession  of  wealth  and 
power,  and  thus  offers  a|  more  attractive  field  for  the  exercise 
of  the  energies  of  life,  though  good  as  far  as  it  goes,  is  not 
sufficient  to  stay  the  tide  that  is  rising  to  such  alarming  pro- 
portions. The  influence  of  those  who  have  made  and  are 
making  brilliant  financial  successes  is  being  more  and  more 
felt,  and  unless  some  practical  and  efficient  remedy  can  be 
applied  there  is  danger  that  it  may  soon  get  beyond  the  con- 
trol of  the  body  politic.  We  could  well  afford  to  wait  a  gen- 
eration if  there  were  any  prospect  or  probability  that  the  wait- 
ing would  prove  profitable  and  that  these  natural  correctives 
would  be  efficacious  ;  but  there  is  no  reason  for  any  such  hope, 
and  the  sooner  we  apply  the  remedy  the  better.  Society  could 
afford  to  let  alone  the  men  who  set  the  passion  for  wealth  and 
power  above  every  other  consideration,  if  they  would  confine 
themselves  to  methods  that  are  not  violative  of  the  rights  of 
others ;  but  when  they  lay  their  hand  upon  the  bone  and  sinew 
of  the  country  and  seek  to  brush  aside,  as  though  he  had  no 
rights  that  they  were  bound  to  respect,  the  man  who  is  hon- 
estly trying  to  make  a  living,  though  in  a  small  way,  by  the 
use  of  fair  and  decent  methods  ;  when  they  come  to  be  utterly 
disregardful  of  the  rights  of  others,  and  adopt  methods  which 
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are  a  positive  detriment  to  the  well-being  of  the  community  at 
large,  then  the  community  through  its  laws  should  step  in,  not 
in  a  spirit  of  retaliation,  but  in  the  lofty  spirit  of  the  man  who 
only  engages  in  combat  for  self-defense,  and  sternly  repel  any 
further  advance  by  laying  upon  him  such  bt^rdens  and  restric- 
tions as  will  enforce  obedience  to  its  just  mandates. 

What  greater  evil,  Mr.  President,  can  be  imagined  than  a 
condition  in  which  monopolies  have  stifled  all  competition  ? 
When  that  time  shall  have  come — and  is  it  not  fast  approach- 
ing ? — a  few  men  will  be  the  lords  of  the  earth  and  the  rest  will 
be  reduced  to  a  state  of  vassalage.  What  more  important  duty 
can  devolve  upon  this  Association,  with  its  great  power  and 
influence,  than  to  devise  means  and  methods  by  which  such  a 
dire  catastrophe  may  be  averted  ? 

It  is  a  fight  that  may  well  be  undertaken  by  the  members  of 
the  profession  to  which  we  belong.  The  man  who  would  be 
willing  to  reduce  the  country  to  the  condition  of  which  I  have 
spoken,  in  order  that  he  might  minister  to  his  own  personal 
ambition,  though  he  be  possessed  of  vast  resources,  both 
material  and  mental,  will  find  himself  no  match  for  the  lawyer 
who,  actuated  by  the  high  motive  of  him  who  "  hath  his  quar- 
rel just**  and  equipped  for  the  fight  by  a  training  which  the 
other  cannot  obtain,  may  well  feel  confident  of  victory.  His- 
tory has  shown  that  the  lawyer  has  always  stood  with  un- 
daunted courage  for  justice  and  right  against  oppression  and 
wrong,  and  many  of  the  notable  victories  in  humanity's  favor 
have  been  justly  ascribed  to  him. 

Our  committee  has  given  us  in  this  admirable  report,  in 
terse  and  vigorous  language,  an  outline  of  the  plan  by  which  a 
successful  fight  can  be  made  against  the  monopolistic  evil  which 
threatens  so  much  harm  to  our  country.  Let  this  Association 
bring  its  righteous  influence  to  bear  upon  Congress  for  the 
enactment  of  a  wise  and  comprehensive  law,  fair  and  just  in  all 
its  provisions,  such  as  is  suggested  in  this  report,  and  then  his- 
tory will  once  more  record  the  debt  of  society  and  of  the  world 
to  the  fearless  and  upright  members  of  our  profession. 
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William  L.  Royall,  of  Virginia : 

Mr.  President  and  gentlemen,  I  will  detain  the  Association 
but  a  few  moments,  and  that  with  a  definite  proposition.  When 
a  physician  undertakes  the  treatment  of  a  patient  his  first  care 
is  to  determine  from  what  disease  the  patient  is  suffering. 
This  we  should  do  in  respect  to  the  trusts.  Where  do  they 
hurt  us  and  of  what  may  we  rightfully  complain  ?  If  Mr. 
Rockefeller,  controlling  thousands  of  millions  of  dollars,  offers 
his  goods  in  competition  with  mine,  and  either  because  they 
are  better  goods  or  cheaper  goods,  the  consumer  purchases  his 
and  neglects  mine,  I  have  no  cause  of  complaint.  He  has  a 
right  to  get  as  rich  as  he  can  by  fair  and  open  competition, 
and  the  country  is  all  the  better  off  for  having  its  rich  men. 
They  do  the  great  things  that  are  done  and  furnish  employ- 
ment for  labor.  Whatever  is  done,  therefore,  we  must  see  that 
we  take  his  property  from  no  man,  and  that  we  do  not  inter- 
fere with  or  abridge  the  right  of  any  man  to  advance  his  own 
interests  so  long  as  he  does  not  improperly  interfere  with  the 
right  of  another  man  to  advance  equally  his  interests.  But 
while  Mr.  Rockefeller  may  rightfully  get  as  rich  as  he  can  get 
by  fair  and  open  competition,  he  has  no  right  to  destroy  a  rival 
through  the  pretense  of  open  and  fair  competition  when  in  fact 
he  is  really  seeking  to  crush  and  destroy  his  rival  by  pretended 
competition.  He  may  give  his  goods  away  if  he  pleases,  if  it 
be  a  bona  fide  gift,  or  he  may  sell  for  as  small  a  profit  as  suits 
him,  if  the  transaction  is  really  a  sale,  but  he  has  no  right  to 
give  them  away  under  the  pretense  of  competition  and  sale,  or 
to  sell  below  cost,  which  is  the  same  thing,  when  his  real  object 
is  to  drive  his  rival  out  of  business,  intending  thereafter  to 
recoup  himself  of  his  losses  upon  the  public.  To  do  this  is 
contrary  to  the  principles  of  the  common  law,  and  raises  a  case 
with  which  the  legislature  may  properly  deal.  This  is  the 
crucial  point  in  the  case.  Prevent  unfair  and  dishonest  com- 
petition and  compel  the  trust  to  trade  fairly,  really  to  sell  its 
goods,  however  small  the  profit,  and  we  do  what  we  have  a 
right  to  do,  injuring  no  one,  and  at  the  same  time  we  bring 
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entire  relief  to  the  public.  The  reason  is  this :  The  trusts 
have  a  great  deal  of  fictitious  capital,  water,  and  to  earn  a 
dividend  upon  this  great  mass  requires  them  to  sell  their  goods 
at  a  price  above  that  at  which  the  man  with  nothing  but  real 
capital  can  sell  and  still  make  a  profit  on  that  real  capital. 
And  those  whose  business  brings  them  into  competition  with 
the  trusts  say  that  if  the  trusts  will  only  offer  their  goods  on 
the  merits  of  the  goods,  they  care  nothing  about  the  trusts.  If, 
then,  we  break  up  unfair  and  dishonest  competition  and  com- 
pel the  trusts  to  sell  in  fact  as  well  as  in  name,  we  end  the 
power  of  the  trusts  for  evil  and  do  no  harm  to  any  rich  man. 
How  can  this  be  done  ?  By  the  passage  of  an  act  of  Congress 
providing  for  a  commission  in  each  state,  with  full  and  com- 
plete power  to  examine  into  all  complaints,  and  to  fine  an 
offending  corporation  to  such  extent  as  will  make  it  abandon 
unfair  and  dishonest  methods  of  trade  and  practice  fair  methods 
only — ^sell  its  goods  rather  than  give,  them  away  lo  destroy 
rivals.  Where  would  I  find  authority  for  this  ?  In  the  power  to 
regulate  commerce  among  the  states  and  also  in  the  Fourteenth 
Amendment  (opinion  of  Bradley,  J.,  in  the  Crescent  City  case),^ 
but  I  would  also  propose  an  amendment  to  the  Constitution  of 
the  United  States  to  the  following  effect,  to  wit:  **  Congress 
shall  have  power  by  appropriate  legislation  to  prevent  and  sup- 
press unfair  and  dishonest  competition  in  trade  in  the  United 
States  and  its  territories.*' 

I  recommend  the  adoption  of  the  following  resolutions : 

Resolved^  That  in  the  opinion  of  this  Association,  Congress 
should  provide  for  a  corporation  commission  in  each  state  and 
territory,  empowered  to  fine  any  corporation  trading  dishon- 
estly through  selling  its  goods  below  cost  for  the  purpose  of  de- 
stroying its  rivals,  to  the  point  necessary  for  making  them  aban- 
don that  practice  and  sell  their  goods  in  fact  as  well  as  in  name. 

Resolved^  That  the  Constitution  of  the  United  States  should 
be  amended  in  substance  as  follows,  to  wit :  "  Congress  shall 
have  power  by  appropriate  legislation  to  prevent  and  suppress 
unfair  and  dishonest  competition  in  trade  in  the  United  States 
and  its  territories.'' 

1  Butchers'  Fnion  Co.  vs.  Crescent  City  Co.,  Ill  U.  S.,  at  p.  760. 
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Gentlemen,  I  do  not  mean  to  say  that  I  have  proposed  the 
remedy  which  is  the  best  for  the  purpose.  I  do  not  pretend 
to  say  that  it  is,  but  I  do  mean  to  say  that  I  have  placed  my 
finger  upon  the  raw  spot.  I  say  that  the  evil  which  we  com- 
plain of  is  the  dishonest  competition  of  the  trust.  That,  I 
say,  is  what  we  have  a  right  to  complain  of,  and  that  is  what 
we  do  complain  of;  and  if  you  address  legislation  to  that  spot, 
the  trust  evil  will  be  ended  and  you  will  be  able  to  go  on  and 
do  business  free  and  untrammeled.  When  you  stop  the  trust 
from  destroying  my  business  dishonestly  then  you  will  have 
done  that  which  you  had  a  right  to  do  and  will  have  cured  the 
trust  evil. 

Hiram  F.  Stevens,  of  Minnesota : 

I  think  the  gentleman's  time  has  been  exhausted,  and  I 
move  that  this  matter  be  now  postponed  and  made  the  special 
order  for  to-morrow  after  the  regular  business  has  been  dis- 
posed of.  I  think  now,  having  had  the  report,  the  alarm,  the 
reassurance  and  the  realarm,  that  we  ought  to  carry  this  thing 
over  until  to-morrow. 

Charles  Martindale,  of  Indiana : 

I  move  as  a  substitute  that  the  entire  matter,  report  and  all, 
be  now  laid  on  the  table. 

The  President  : 

Is  the  motion  made  by  Mr.  Stevens  seconded  ? 

Amasa  M.  Eaton,  of  Rhode  Island : 

I  second  it. 

Charles  Martindale : 

I  think  the  sentiments  of  my  friend  from  Minnesota  and 
my  own  are  in  accord.  I  had  hoped  that  this  political  dis- 
cussion would  not  come  before  the  American  Bar  Association. 

William  L.  Royall: 

This  is  not  a  political  discussion. 

Charles  Martindale : 

Pardon  me,  but  I  think  this  discussion  has  now  proceeded 
&r  enough  for  us  to  perceive  clearly  that  it  is  purely  a  politi- 
cal discussion. 
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D.  G.  Fogarty,  of  Georgia : 
I  rise  to  a  point  of  order. 

S.  0.  Pickens,  of  Indiana : 

Mr.  President,  I  second  the  motion  of  Mr.  Martindale  to 
lay  on  the  table. 

The  President : 

The  gentleman  will  state  his  point  of  order. 

D.  G.  Fogarty : 

My  point  of  order  is  that  there  being  a  pending  motion 
before  the  house,  a  motion  to  lay  on  the  table  cannot  be  enter- 
tained as  a  substitute  for  the  pending  motion. 

Albert  A.  Baker,  of  Rhode  Island : 

As  a  very  young  member  of  this  Association  from  New 
England,  I  protest  in  the  name  of  Patrick  Henry  and  John 
Eliot  against  the  shelving  of  this  question.  I  do  not  expect 
that  any  action  will  be  taken  by  this  Association  upon  this 
question,  but  as  a  representative  of  the  American  Bar  I  should 
feel  humiliated  if  I  returned  to  the  State  of  Rhode  Island  after 
this  most  important  question  before  this  country  was  shelved 
in  a  gathering  of  a  body  of  men  who  are  supposed  to  represent 
the  best  thought  of  the  American  people.  Now,  let  us  have 
fair  play ;  let  us  hear  both  sides  ;  let  us  consider  the  subject 
fairly. 

Joseph  H.  Beale,  Jr.,  of  Massachusetts : 
I  rise  to  the  point  of  order  that  a  motion  to  lay  on  the  table 
is  not  debatable,  and  that  the  gentleman  is  out  of  order. 

The  President : 

The  Chair  must  call  the  gentleman  from  Rhode  Island  to 
order.  The  point  has  been  made  that  the  motion  to  lay  on 
the  table  is  not  debatable,  and  the  Chair  must  sustain  that 
point  of  order. 

The  President : 

The  question  will  now  be  put  on  the  motion  of  the  gentle- 
man from  Indiana  (Mr.  Martindale)  that  this  matter  be  laid 
upon  the  table. 
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The  motion  to  lay  on  the  table  was  lost. 

Hiram  F.  Stevens: 

I  now  renew  my  motion  that  we  take  up  this  subject  to-mor- 
row morning  after  the  regular  order. 

Frank  Harvey  Field,  of  New  York : 

I  would  suggest  that  to-night,  after  the  address  which  is 
scheduled,  there  will  be  ftill  opportunity,  and  that  will  cer- 
tainly be  a  better  time. 

Hiram  F.  Stevens : 

If  you  put  it  after  the  address,  I  will  accept  that  amend- 
ment. 

The  President : 

Then  as  the  Chair  understands  it,  the  gentleman  from  Min- 
nesota accepts  the  amendment  made  by  the  gentleman  from 
New  York,  and  the  question  is  on  postponing  the  further  con- 
sideration of  this  subject  until  after  the  address  of  Mr.  Glas- 
gow this  evening. 

The  motion  was  adopted. 

A  recess  was  then  taken  until  8  P.  M. 


Evening  Session. 

Thursday,  August  27,  190S,  8  P.  M. 

The  President  called  the  meeting  to  order. 
New  members  were  then  elected. 
{See  List  of  New  Members,) 

The  President : 

Gentlemen,  I  have  the  pleasure  of  presenting  to  you  Mr. 
♦  William  A.  Glasgow,  Jr.,  of  Roanoke,  Virginia,  who  will  read 
a  paper  on  ^'A  Dangerous  Tendency  of  Legislation.'' 
Mr.  Glasgow  then  read  his  paper. 
{See  the  Appendix,) 


82  COMMITTEE   ON   COMMERCIAL    LAW. 

The  President : 

The  first  business  before  us  is  the  continuation  of  the  con- 
sideration of  the  report  of  the  Committee  on  Commercial  Law. 

William  A.  Royall,  of  Virginia : 

I  do  not  desire  to  add  anything  to  what  I  said  this  morning, 
except  to  express  the  hope  that  there  will  be  no  vote  taken 
upon  this  subject  at  all,  but  that  it  will  be  postponed  until  the 
next,  meeting  of  the  Association.  But,  sir,  I  want  to  add,  and 
if  it  is  in  order  to  do  so,  I  would  move  that  my  remarks  be 
made  a  substitute  for  the  report  of  the  committee.  If  that  is 
not  in  order,  then,  as  soon  as  the  committee's  report  shall 
have  been  disposed  of,  I  move  that  my  remarks  be  substituted 
for  the  original  resolution  of  the  committee. 

The  President : 

The  Chair  rules  that  the  motion  to  substitute  the  gentle- 
man's  remarks  for  the  report  of  the  committee  is  out  of  order. 

Fabius  H.  Busbee,  of  North  Carolina : 

I  am  still  of  the  opinion  that  the  remedies  proposed  or  sug- 
gested in  the  report  of  the  committee  are  clearly  without  the 
sphere  of  this  Association  or  its  objects ;  but  as  the  subject 
itself  may  well  come  within  the  scope  of  our  action,  I  desire 
permission  to  withdraw  the  resolution  and  toofier  the  following 
as  a  substitute : 

Resolved^  That  the  report  of  the  Committee  on  Commer- 
cial Law  be  recommitted  to  the  committee,  with  instructions 
that  at  the  next  annual  session  a  report  be  presented  suggest- 
ing such  statutory  enactments  or  constitutional  amendments  as 
will  remedy  or  tend  to  remedy  the  evils  that  flow  from  the 
present  conditions. 

G.  A.  FoUansbee,  of  Illinois : 
I  second  that. 

Fabius  H.  Busbee : 

Now  that  my  substitute  has  been  seconded,  I  desire  to  say  a 
word.  Certain  postulates  must  be  admitted,  I  think,  as  a  basis 
for  all  argument.  In  the  first  place,  this  voluntary  association 
of  American  lawyers  cannot  for  one  moment  tolerate  anything 
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which  shall  savor  of  suppression  of  the  freest  possible  discus- 
sion upon  all  papers  presented  to  it  for  action.  Again,  it 
would  be  an  evil  day  for  the  American  Bar  Association  if  by 
implication  or  by  misrepresentation  it  could  be  put  in  the  false 
position  of  taking  any  action  which  should  uphold  or  even 
seem  to  tolerate  the  evils  of  monopoly  or  combination.  Would 
it  not  be  equally  as  disastrous  if  it  should  by  silence  or  by 
positive  action,  or  by  any  implication,  put  itself  upon  record 
as  upholding  or  endorsing  the  wild  vagaries  of  the  doctrines  of 
the  specialists?  It  is  noticeable  that  those  gentlemen  who 
have  sought  to  uphold  the  report  of  the  committee  have  care- 
fully refrained  from  any  allusion  to  the  positive  recommenda- 
tion of  the  report.  I  i^pprehend  that  even  now  there  are  gen- 
tlemen who  are  not  aware  of  what  has  been  submitted  to  us  for 
our  approval.  .  It  is  the  easiest  thing  in  the  world  to  denounce 
combination  and  monopoly.  Denunciation  is  cheap  and  monopo- 
lies have  no  friends.  It  is  so  prevalent  that  '^he  may  run 
that  readeth  it."  But  when  we  are  called  upon  for  construc- 
tive action,  every  single  remedy  which  the  committee  seeks  to 
point  out,  in  some  other  part  of  the  same  report  they  have 
condemned  and  discredited.  For  example,  they  have  said : 
^'  We  have  questions  to  solve  and  diflBculties  to  overcome  quite 
as  serious  as  any  which  confronted  Washington  and  our  fathers 
of  the  Revolution  in  the  early  days  of  the  republic  "  ;  that  the 
attempt  at  competition  has  died  out ;  that  the  law  cannot  make 
a  man  do  uneconomical  things ;  that  it  cannot  make  us  pay 
more  for  labor  than  we  are  compelled  to  pay ;  that  competition 
seems  to  have  failed ;  that  the  laws  now  on  the  statute  books 
guarding  rightful  and  honest  competition  seem  to  have  failed. 
Then  it  suggests  that  '*  we  must  make  combinations  unprofit- 
able. How  ?  We  can  tax  them  to  death,  or  if  that  is  too 
radical  a  remedy,  we  can  tax  them  until  their  growth  and  en- 
largement is  impeded."  Then  further  on  the  report  seriously 
proposes  that  if  by  combination  production  is  cheapened,  that 
if  any  article  is  produced  by  a  trust  or  combination  at  a  low 
figure,  it  shall  be  so  taxed  and  hampered  in  its  manufacture  as 
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to  increase  its  cost  and  thereby  throw  it  open  to  general  com- 
petition. And  it  is  even  proposed  that  the  United  States  of 
America  shall  go  into  cattle  raising.  ''  If  the  Meat  Trust 
charges  unwarrantably  high  prices  for  meat,  the  United  States 
has  several  hundred  million  acres  of  pasture  lands  still  unoc- 
cupied where  it  can  rai^e  the  beef  for  half  a  nation.*'  And 
then  the  report  goes  on  to  suggest  as  a  justification  for  this 
course  that  possibly  the  government  would  make  a  profit ; 
that  here  among  the  grass-covered  hills  of  Virginia,  for  in- 
stance, the  cattle  growers  shall  come  into  competition  with  the 
government  in  cattle  raising !  If  this  is  so  as  to  meat,  why  of 
course  the  staff  of  life,  flour,  should  be  made  by  the  govern- 
ment ;  and  it  is  suggested  that  although  perhaps  flour  may  be 
higher,  we  will  have  free  men  to  eat  it.  And  that  is  seriously 
proposed  for  our  endorsement,  and  by  a  gentleman  who  hails 
from  the  state  of  J.  Pierpont  Morgan.  He  is  answered,  per- 
haps rather  more  vehemently  than  some  of  us  altogether  en- 
dorse, by  the  gentleman  who  has  as  his  neighbor  and  colleague 
William  J.  Bryan. 

Now,  sir,  the  gentleman  from  Georgia  most  eloquently  de- 
nounced trusts  and  combinations,  and  said  he  was  speaking  for 
his  section  of  the  country.  He  may  have  been  speaking  for 
the  State  of  Georgia,  but,  although  from  the  South,  I  appre- 
hend that  whatever  politicians  may  think,  the  business  men 
and  the  lawyers  and  the  men  who  give  tone  to  public  sentiment 
in  North  Carolina  do  not  wish  to  see  paternalism  run  mad  and 
the  government  the  owner  of  all  the  railroads  and  in  charge  of 
every  avenue  of  industrial  employment ;  for  the  report  goes  to 
that  length  when  it  suggests  that  the  United  States  Govern- 
ment should  enter  the  industrial  field  in  real  earnest.  '^  If 
railroads  refuse  to  carry  the  mails  at  fair  prices  or  charge  too 
high  rates  on  interstate  traffic,  the  United  States  is  big  enough 
and  rich  enough  to  make  its  own  iron  in  competition  with  the 
Steel  Trust  and  to  build  and  operate  its  own  railroads  in  com- 
petition with   the  railroad  trust,  or  it  can  take  by  eminent 
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domain  existing  roads."  Mr.  President,  if  this  suggestion  had 
been  made  in  the  recent  Populist  conference  at  Denver,  I  ap- 
prehend that  by  a  unanimous  vote  it  would  have  been  thrown 
out  as  too  radical  even  for  that  body.  Is  it  not,  then,  safest 
that  we  refer  this  whole  matter,  including  the  proposition  of 
my  friend  from  Richmond,  to  a  new  committee  ?  This  com- 
mittee can  also  take  into  consideration  the  proposition  of  my 
friend  from  Richmond,  which  is  that  it  shall  be  indictable  to 
sell  anything  at  less  than  cost.  Every  woman  in  this  audience 
will  see  that  if  this  shall  be  crystallized  into  a  statute  bargain 
sales  henceforth  will  be  impossible. 

George  Whitelock,  of  Maryland : 

Mr.  President  and  Gentlemen  of  the  Association :  In 
behalf  of  the  committee  I  desire  to  second  the  resolution  which 
has  been  so  ably  espoused  by  the  gentleman  from  North  Caro- 
lina. Courtesy  forbade  the  attempt  to  get  our  own  resolution 
in  prior  to  the  consideration  of  hi^  motion,  which  was  sub- 
mitted this  morning  and  for  which  he  has  now  substituted  a 
resolution  to  recommit  the  report.  Our  committee  has  had  a 
meeting,  and  upon  further  consideration  of  the  subject  this 
afternoon  we  have  reached  the  conclusion  that  it  would  be  best 
to  remand  the  whole  matter  to  the  standing  committee  ;  and, 
in  behalf  of  that  committee,  I  now  second  the  motion  which 
has  been  made  by  Mr.  Busbee. 

Seymour  D.  Thompson,  of  New  York  : 

I  concur  in  the  motion  which  has  just  been  made  and  sec- 
onded, but  I  do  not  think  it  is  quite  comprehensive  enough. 
It  contains  the  same  fault  which  this  report  contains.  This 
report  is  a  denunciation  of  the  capitalistic  trusts,  but  says 
nothing  about  that  far  more  dangerous  trust,  the  labor  trust — 
the  muscle  trust,  a  trust  which  proceeds  by  forceful  and  law- 
less methods ;  which  places  the  constitution  of  the  labor  union 
above  the  constitution  of  the  state  and  of  the  United  States ; 
which  says  to  the  employers.  Unless  you  submit  to  our  methods 
we  will  not  work  for  you  and  we  will  not  allow  anyone  else  to 
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work  for  you.     I  therefore  move,  as  a  substitute  to  the  motion 
which  has  been  made  and  seconded,  the  following  : 

Mesolvedy  That  the  first  section  of  the  report  of  the  Com- 
mittee on  Commercial  Law  relating  to  the  Bankruptcy  Law  be 
adopted,  and  that  the  committee  be  discharged  from  the  further 
consideration  of  that  matter ; 

Resolved,  further,  That  the  second  section  of  said  report  be 
referred  back  to  the  committee  with  instructions  to  consider 
the  subject  further  and  to  include  in  their  consideration  the 
subject  of  those  labor  monopolies  or  labor  trusts  called  labor 
unions  or  trade  unions,  and  to  report  their  conclusions  at  the 
next  meeting  of  this  Association. 

The  substitute  was  seconded  by  sev^eral  members. 

George  Whitelock :      , 

Is  that  all  the  indictment  the  gentleman  has  against  the 
committee  ? 

Seymour  D.  Thompson :. 

My  resolution  has  been  seconded,  sir,  and  speaks  for  itself. 
Now,  I  wish  to  say,  Mr.  President,  that  it  seems  to  me  that 
the  report  ot  the  committee  is  not  entirely  outside  the  scope  of 
its  duties  if  vr'e  take  a  large  view  of  the  scope  of  those  duties. 
The  duties  of  that  committee  surely  include  something  larger 
than  the  question  whether  a  promissory  note  should  be  entitled 
to  grace,  or  in  what  manner  notice  of  a  protest  of  a  note  should 
be  given.  It  seems  that  this  question  follows  in  the  very  wake 
of  commercial  law,  and  I  am  reminded  here  of  an  observation 
that  was  made  by  Mr.  Bonney,  of  Chicago,  at  a  meeting  of 
this  Association  nearly  twenty  years  ago,  in  which  he  said  that 
this  Association  ought  to  grapple  with  and  debate  large  ques- 
tions. This  is  not,  as  has  been  suggested,  exclusively  a  politi- 
cal question.  Certainly  it  is  not  a  political  question  in  the 
party  sense,  for  every  one  of  the  leading  political  parties  of 
the  country  has  passed  resolutions  denouncing  what  are  called 
the  commercial  or  monopolistic  trusts.  We  are  not,  therefore, 
in  discussing  this  question,  treading  upon  the  toes  of  any  poli- 
tical party.  But  the  report,  as  I  have  said,  fails  to  take  into 
consideration  what  seems  to  me  to  be  a  far  more  dangerous 
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trust  than  any  monopolistic  trust  is  or  even  can  be ;  a  trust 
which  threatens  a  hideous  close  to  our  institutions.  And  I 
say  to  this  larger,  more  distinguished  and  more  powerful  body, 
what  I  have  said  to  two  State  Bar  A  ssociations  this  year,  that 
the  glove  might  just  as  well  be  thrown  down  now  as  at  a  later 
day  to  the  labor  trust  and  to  the  walking  delegate.  They 
might  just  as  well  be  informed  now  as  at  a  later  day  that  insti- 
tutions which  have  been  building  up  through  a  thousand  years 
of  toil  and  struggle  and  blood  cannot  be  torn  down  in  an  hour, 
and  not  at  all  without  fighting.  It  is  not  true,  as  a  great  poet 
said,  that  '^  a  thousand  years  scarce  serve  to  form  a  state ;  an 
hour  may  lay  it  in  the  dust."  The  first  proposition  is  true, 
but  an  hour  cannot  lay  in  the  dust  institutions  which  have 
been  building  for  a  thousand  years  if  those  who  have  grown  up 
under  those  institutions  are  only  true  to  their  patriotism  and 
their  manhood. 

Henry  Budd,  of  Pennsylvania : 

Mr.  President,  I  do  not  know  how  my  fellow-members  of 
the  committee  will  feel  towards  the  substitute  offered  by  the 
gentleman  from  New  York.  For  myself  it  seems  as  if  it  was 
simply  giving  us  another  subject  to  consider.  The  committee 
will  enter  upon  any  work  which  this  Association  may  choose 
to  give  it.  But,  Mr.  President,  the  substitute  introduces  a 
different  and  new  subject,  and  I  must  on  my  own  behalf  say 
something  with  reference  to  the  imputation  that  the  committee 
has  wilfully  disregarded  a  matter  entirely  germane  to  its 
report.  The  report  has  not  specified  any  particular  trust  or 
any  particular  combination  save  by  way  of  illustration,  and  if 
there  be  a  trust  in  labor  which  is  illegal,  improper,  throttling 
the  community,  the  denunciations  of  this  report  apply  to  it  as 
they  do  to  anything  else. 

Whether  the  massing  of  capital  for  the  crushing  out  of  com- 
petition comes  from  a  few  men  or  from  myriads  of  men,  it  is 
the  same  thing  so  long  as  freedom  of  competition  is  prevented. 
Therefore,  we  wish  to  be  distinctly  understood  that  we  do  not 
stand  here  as  partisans  of  labor  against  capital,  and  the  bring- 
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ing  up  of  such  a  matter  on  this  floor  is  an  improper  imputa- 
tion, I  submit,  upon  the  motives  of  this  committee.  But  let 
that  go.  We  will  consider  anything  that  this  Association 
chooses  to  refer  to  us,  or,  if  we  be  not  reappointed,  I  have  no 
doubt  the  gentlemen  who  succeed  us  will  do  so.  Let  me  call 
attention  to  this,  that  this  report  ought  not  to  be  sent  back  to 
the  committee  with  the  idea  that  we  have  suggested  to  this 
Association  a  recommendation  that  it  is  rejecting.  One  of  the 
gentlemen  who  spoke  here  said  that  he  had  not  read  the  report. 
If  he  had  read  it,  it  would  have  been  found  to  contain  a  mere 
statement  of  certain  things.  The  abuses  are  clear  and  are  set 
out.  The  committee  has  carefully  abstained  from  offering  a 
resolution  of  specific  cure  for  those  abuses.  We  have  not  said, 
as  the  gentleman  intimates  we  have,  that  the  United  States 
should,  without  giving  any  reasons,  enter  into  certain  trades. 
But  had  we  done  so,  there  is  precedent  for  it.  Does  the  gen- 
tleman know  that  the  United  States  conducts  several  tailoring 
establishments  ?  In  the  city  of  Philadelphia,  in  the  Arsenal, 
uniforms  are  made  by  women  and  men  employed  by  the  gov- 
ernment. I  do  not  mean  to  say  that  it  should  do  that  work  ; 
I  have  my  own  ideas  as  to  the  government's  going  into  very 
many  things.  The  government  builds  its  own  ships ;  it  makes 
its  own  cartridges,  and,  to  a  certain  extent,  makes  its  own 
clothes.  I  do  not  wish  to  discuss  the  question  of  trusts  now. 
The  feeling  of  the  committee  was,  and  the  feeling,  as  I  take 
it,  of  the  Association  is,  that  the  matter  should  go  over  until 
next  year  ;  but  I  do  not  think  that  it  is  fair  to  a  committee  of 
this  body  which,  in  the  discharge  of  its  duties,  has  presented, 
a  certain  subject  for  consideration  and  discussion,  that  it 
should  be  treated  as  though  it  were  endeavoring  in  some  way 
to  work  a  revolution,  or  endeavoring  in  some  way  to  use  this 
floor  as  a  place  for  a  ''  political  hustings,''  as  one  of  the  speak- 
ers said  this  morning.  I  am  very  glad  that  my  friend  from 
North  Carolina  withdrew  the  resolution  that  he  offered.  I  am 
glad  now  that  we  can  meet  on  one  platform,  ail  of  us  recognizing^ 
the  evils  of  monopoly,  all  of  us  recognizing  in  anything  which 
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Strikes  at  the  rights  of  the  inhabitants  of  this  country  to  work  as 
they  will,  to  trade  as  they  will,  so  long  as  they  do  not  hurt  their 
neighbors,  a  menace  against  the  very  life  of  the  country,  and 
one  which  must  be  met  in  the  most  positive  way  by  us  all.  Of 
course,  our  institutions  will  not  fall  if  we  are  true  to  them ;  but 
the  institutions  that  we  are  to  be  true  to  are  not  merely  com- 
mercial institutions,  are  not  merely  things  that  have  been  built 
up  by  high  tariffs  and  protective  policies,  but  we  must  be  true 
to  the  manhood  of  the  people,  to  the  right  of  the  individual  to 
live,  enjoy  his  property,  and  to  conduct  his  progress  towards 
success  in  this  world  and  safety  in  the  next,  untrameled  by 
combinations  or  by  riot,  whether  the  combination  be  that 
headed  by  the  walking  delegate  or  by  the  manager  of  the 
trusts.  I  hope,  sir,  that  we  may  have  the  satisfaction  of  re- 
ceiving the  commands  of  this  Association  to  consider  any  sub- 
ject that  the  Association  thinks  are  within  our  province. 

William  A.  Ketcham,  of  Indiana : 

Mr.  President,  let  the  resolution  be  read,  so  that  we  may 
know  what  we  are  voting  on. 

The  Secretary  read  the  resolution  offered  by  Mr.  Busbee,  of 
North  Carolina,  and  the  substitute  offered  by  Mr.  Thompson, 
of  New  York. 

Everett  P.  Wheeler,  of  New  York : 

May  I  say  a  word  on  behalf  of  those  members  of  the  Asso- 
ciation who  object  to  the  consideration  of  this  subject  either  by 
the  committee  or  by  the  Association  ?  I  thought  this  morning, 
when  our  distinguished  friend  from  Nebraska  addressed  the 
house,  that  the  majority  of  the  Association  were  with  him,  but 
to-night  it  seems  as  if  there  was  a  change  in  the  spirit  that 
seems  to  be  pervading  this  assemblage.  But,  sir,  was  he  not 
right?  I  do  not  think  it  necessary  to  say  whether  he  was 
right  or  wrong  in  every  detail  of  his  remarks,  but  was  he  not 
right  in  the  main  proposition  that  this  is  distinctly  a  political 
subject  that  we  ought  not  as  a  Bar  Association  to  consider  ? 
My  friend  Judge  Thompson  said  that  somebody  had  intimnted 
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twenty  years  ago  that  we  ought  to  discuss  large  questions  in 
this  Association.  T  agree  to  that,  but  there  are  a  great  many 
large  questions.  Ought  we  to  discuss  all  large  questions? 
There  are  many  questions  of  sociology  that  are  important,  and 
there  are  many  questions  on  political  and  religious  topics  that 
are  important ;  but  are  we  to  bring  those  questions  into  the 
arena  here  simply  because  they  are  large  ?  Are  there  not 
constitutional  questions,  questions  of  jurisprudence,  which  are 
large  enough  to  tax  the  intellect  of  this  body  ?  It  seems  to  me 
there  are.  I  wonder  that  any  gentleman  should  say  that  this 
question  of  the  regulation  of  trusts  is  not  a  political  question. 
Therefore,  sir,  I  hope  that  those  who  think  with  me  in  this 
matter  will  vote  against  both  these  resolutions.  I  am  opposed 
to  referring  the  matter  back  to  the  committee  at  all.  If  those 
motions  should  be  defeated,  I  would  submit  a  motion  that  the 
committee  be  discharged  from  further  consideration  of  the 
subject. 

Robert  D.  Benedict,  of  New  York : 

Mr.  President,  will  you  allow  me  to  say,  in  addition  to  what 
Mr.  Wheeler  has  just  said,  that  in  my  opinion  this  committee 
might  just  exactly  as  well  have  presented  a  report  on  the  tariff 
question  as  on  the  trust  question,  which  they  have  done. 

W.  U.  Hensel,  of  Pennsylvania : 

Mr.  President,  I  move  as  a  substitute  for  the  pending  reso- 
lution, or  as  an  amendment,  that  the  first  section  of  the  report 
of  the  Committee  on  Commercial  Law  relating  to  the  Bank- 
ruptcy Law  be  adopted,  and  the  committee  discharged  from 
further  consideration  of  the  subject  of  the  second  section  of 
their  report. 

Robert  D.  Benedict : 
I  second  that  motion. 

Fabius  H.  Busbee,  of  North  Carolina  : 
By  general  consent  I  will  accept  the  first  section  of  Mr. 
HenseFs  amendment. 
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Charles  F.  Manderson,  of  Nebraska : 

Then  this  is  the  situation  :  Mr.  Busbee*s  motion  is  that  the 
first  section  with  reference  to  the  Bankruptcy  Law  shall  be 
adopted  or  received — and  I  care  not  which  term  is  used,  for  in 
a  parliamentary  view  they  are  practically  the  same — and  that 
the  second  part  be  referred  back  ^to  the  committee  and  that 
the  committee  be  instructed  to  formulate  certain  bills  repre- 
senting their  views  for  the  consideration  of  the  Association  and 
report  at  the  next  meeting. 

Judge  Thompson's  motion  then  was  in  the  form  of  an 
amendment,  and  terms  are  immaterial,  whether  you  call  it  a 
substitute  or  an  amendment.  That  motion  was  the  same  as 
Mr.  Busbee's  as  to  the  first  section,  and  that  the  committee  be 
instructed  to  consider  further  the  question  and  report,  taking 
into  consideration  the  labor  trust  with  other  trusts.  Now, 
that  is  certainly  subject  to  further  amendment.  It  is  an 
amendment  to  the  original  motion,  and  an  amendment  in  the 
second  degree  is  in  order,  and  the  motion  of  the  gentleman 
from  Pennsylvania  is  certainly  in  order  as  an  amendment  in 
the  second  degree.  There  can  be  no  question  as  to  the  divisi- 
bility of  the  motion  of  either  Mr.  Thompson  or  Mr.  Busbee, 
and,  the  question  being  divided — which  is  within  the  province 
of  the  Chair  on  the  request  of  any  member  of  the  Association 
— the  first  question  to  be  put  is  whether  the  first  section  of 
the  report  shall  be  received  or  adopted.  Then  the  question 
will  recur  upon  the  amendment  in  the  second  degree  of  the 
gentleman  from  Pennsylvania. 

The  President : 

The  gentleman  who  has  just  spoken,  skilful  as  he  is  in  par- 
liamentary usage,  is  in  error,  according  to  the  recollection  of 
the  Chair.  The  difficulty  is  that  when  Mr.  Busbee  made  his 
first  motion,  he  referred  only  to  the  second  part  of  the  commit- 
tee's report.  Now  that  his  resoluuon,  by  consent  of  the  house, 
includes  a  reference  to  and  a  disposal  of  the  first  part  of  the 
report,  the  Chair  is  of  opinion  that  it  had  better  be  put  as  it 
stands. 
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The  Chair  then  put  the  question  on  the  first  part  of  Mr. 
HenseKs  resolution  as  accepted  by  Mr.  Busbee,  approving  the 
portion  of  the  report  relating  to  the  Bankruptcy  Law,  and  it 
was  adopted. 

The  President : 

The  question  is  now  on  the  second  part  of  Mr.  Hensel's 
resolution,  which  is  offered  as  a  substitute  for  the  second  part 
of  Judge  Thompson's  substitute  for  Mr.  Busbee's  resolution. 

Oscar  R.  Hundley,  of  Alabama : 

I  heartily  concur  in  the  amendment  proposed  by  the  gentle- 
man from  Pennsylvania.  It  ought  to  be  the  duty  of  every 
lawyer  to  favor  the  fair  thing.  It  ought  to  be  the  duty  of 
every  association  composed  of  lawyers  to  favor  that  which  is 
fair  and  honest  and  right.  The  report  of  this  committee  in 
some  portions  presents  to  this  body  an  indictment  against 
American  citizens,  one  or  two  of  whom  are  named ;  they  are 
indicted  in  their  absence,  without  an  opportunity  to  be  heard 
or  even  to  enter  the  plea  of  not  guilty.  I  favor  the  resolution 
of  the  gentleman  from  Pennsylvania  because  I  do  not  think 
that  this  Association  should  branch  out  into  discussions  of  this 
character.  This  report  is  abhorrent  to  natural  justice,  because 
it  presents  only  one  side  of  the  trust  question  and  does  not 
present  the  other  side.  I  would  have  opposed  the  proposition 
presented  by  the  gentleman  from  New  York  for  the  same  rea- 
son, because  it  alluded  to  the  labor  trust  in  the  manner  in 
which  it  did,  and  did  not  give  those  people  an  opportunity  to 
be  heard  upon  the  floor  of  this  body ;  nor  does  it  present  the 
other  side  of  that  question.  So,  Mr.  President,  let  us  adopt 
the  resolution  of  the  gentleman  from  Pennsylvania.  Let  us 
cast  out  from  this  Association  anything  that  will  bring  dis- 
credit upon  it ;  anything  that  will  bring  up  matters  which  in 
their  nature  are  bound  to  be  merely  political.  The  trusts  are 
denounced  in  this  report  in  no  stronger  language  than  I  have 
heard  upon  the  stump  denouncing  the  gold  standard ;  that  it 
would  bring  as  much  ruin  and  desolation  to  the  people  of 
America  as  the  trusts  have  ever  brought.     And  yet  if  that 
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proposition,  or  the  so-called  immortal  ratio  of  sixteen  to  one, 
were  presented,  I  take  it  that  the  gentlemen  would  say  that 
these  were  not  proper  subjects  for  us  to  discuss.  We  ought 
not  to  travel  in  such  domains,  but  we  should  discuss  only  those 
questions  which  are  in  keeping  with  the  fundamental  principles 
of  our  Association,  an  association  that  tends  to  promote  the 
administration  of  justice. 

George  E.  Price : 

I  want  to  inquire  from  the  Ghair  what  the  effect  of  the  adop^ 
tion  of  the  present  motion  will  be  ? 

Charles  F.  Manderson  : 
Dismissed  for  want  of  jurisdiction. 

George  E.  Price : 

We  have  heard  the  report  of  a  committee  of  this  body.  It 
is  already  before  this  body  and  it  will  go  into  the  minutes  of 
the  proceedings  of  this  meeting.  Now,  if  we  adopt  a  resolu- 
tion discharging  the  committee  from  further  consideration  of 
the  subject,  will  it  not  be  construed  as  an  approval  of  the  report 
of  the  committee  ? 

Charles  F.  Manderson : 
Hardly,  sir. 

George  E.  Price : 

That  is  the  effect,  as  I  understand  it,  after  a  committee  has 
made  its  report.  I  do  not  believe  in  the  report ;  neither  do  I 
believe  that  this  is  a  political  question,  because  the  different 
political  parties  are  not  arrayed  upon  opposite  sides  on  this 
question.     I  move  to  recommit  to  the  committee. 

The  President : 

The  gentleman's  motion  is  out  of  order  at  this  time. 

George  Whitelock,  of  Maryland : 

I  am  prepared  to  vote,  but  I  come  from  a  much-abused 
committee.  This  subject  is  not  one  which  had  elicited  any 
special  interest  from  me,  but  the  discussion  has  made  me  en- 
tertain a  very  lively  interest  in  it.  I  do  not  hesitate  to  say  to 
this  Association,  what  I  firmly  believe,  that  no  subject  has  ever 
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beoQ  presented  for  its  consideration  of  equal  consequence  and 
magnitude  since  I  have  been  a  member  of  it.  This  issue  of 
the  trusts  is  like  Banquo's  ghost ;  it  will  not  down.  You 
may  say  here  that  we  will  not  consider  it.  If  that  is  what  you 
mean,  let  us  vote  fairly  and  squarely  upon  that  distinct  propo- 
sition. If  this  is  a  matter  inappropriate  for  our  considera- 
tion, let  us  say  so  in  terms.  If  it  is  a  matter  which  we  should 
consider,  everybody  will,  I  think,  agree  that  it  should  be  re- 
committed to  the  committee,  and  Heaven  help  the  committee, 
for  they  will  have  work  enough  for  the  balance  of  their  lives. 
Now,  gentlemen,  I  started  out  by  saying  that  I  had  cared 
little  about  this  question,  but  it  has  become  a  very  lively  is- 
sue now.  Let  the  American  Bar  Association  resolve,  if  it  will, 
that  it  is  not  proper  for  its  consideration,  and  I  shall  bow  to 
the  result ;  but  let  it  say  so  fairly  and  squarely,  if  that  is  what 
it  means.  If  it  is  a  subject  which  we  should  consider,  let  us 
consider  it  with  all  the  deliberation  which  may  be  proper  and 
let  us  then  recommit  it  to  the  committee. 

The  President  : 

The  Chair  will  now  put  the  substitute  of  Mr.  Hensel,  which 
he  understands  to  be  in  the  following  words  and  which  he 
understands  to  be  offered  as  a  substitute  for  Judge  Thomp- 
son's substitute : 

jResolvedy  That  the  Committee  on  Commercial  Law  be  dis- 
charged from  further  consideration  of  the  subject  of  the  second 
section  of  their  report. 

James  D.  Andrews,  of  New  York: 

I  think  that  we  have  now  reached  the  serious  situation  so 
far  as  concerns  the  American  Bar  Association.  I  was  opposed 
to  the  report  of  the  committee ;  I  thought  it  bad  in  substance, 
bad  in  every  part ;  but  the  question  now  arises  not  upon  the 
merits  of  that  report  at  all,  not  whether  we  shall  recommend 
anything  or  nothing,  but  upon  the  question  as  to  what  subjects 
the  Bar  Association  shall  discuss,  and  I  say  that  while  we  may 
have  enjoyed  the  pleasantries  in  relation  to  a  report  which 
could  not  meet  the  approval  of  the  Association — it  was  im- 
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possible  that  it  should  do  so— -yet  this  question  is  a  very  dif- 
ferent one.  So  far  as  I  am  concerned,  I  do  not  care  to  discuss 
it  at  any  great  length.  I  should  like  to  have  it  understood, 
however,  that  we  take  a  position  one  way  or  the  other ;  that 
we  will  or  will  not  discuss  a  question  of  such  live  importance 
as  this.  It  presents  itself  disguised  under  the  report  of  the 
Committee  on  Commercial  Law.  I  am  not  ready  to  express 
my  opinion  on  the  question  as  to  whether  or  not  it  is  within 
the  province  of  the  Committee  on  Commercial  Law,  but  my 
belief  is  that  the  question  is  one  which  is  entirely  within  the 
scope  of  subjects  the  American  Bar  Association  should  con- 
sider. I  would  not  evade  a  great  question ;  I  would  not  con- 
fine the  deliberations  of  this  body  to  more  trifling  matters  upon 
which  there  is  no  question.  If  a  question  has  a  legal  aspect  or 
a  side  connected  with  jurisprudence,  the  fact  that  it  has  been 
made  a  political  question  should  not  deter  us  from  considering 
it ;  but  I  would  avoid  all  appearance  of  partisanship  or  politics 
in  the  discussion.  In  my  opinion  the  committee  ought  not  to 
be  discharged  from  the  consideration  of  the  subject. 

Waldo  G.  Morse,  of  New  York  : 

I  hope  that  the  motion  will  not  prevail,  but  for  fear  that  it 
may  and  the  subject  before  us  become  a  prohibited  theme,  I 
will  say  a  few  words.  That  consideration  of  the  question 
should  now  and  forever  terminate  as  the  discussion  stands,  I 
am  unwilling.  The  question  is  political  or  legal  as  we  make 
it  in  discussion.  A  report  is  before  us.  Industrial  combina- 
tions, great  aggregations  of  capital,  the  limiting  of  personal 
initiative  in  the  business  of  life,  the  breaking  down  of  indi- 
vidual enterprise  and  destruction  of  the  fully  rounded  man  and 
citizen,  of  these  does  the  report  complain.  Though  called 
economically  righteous,  aggregated  enterprise  is  devoted  to 
destruction.  Though  it  is  charged  with  suppression  of  com- 
petition and  called  a  great  monopolizer,  an  industrialized  gov- 
ernment is  proposed.  Though  it  is  branded  as  a  precursor  of 
socialism,  a  socialistic  state  is  glorified.  Though  anathema- 
tized as  a  destroyer  of  personal  responsibility,  manhood  and 
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freedom,  the  very  beginning  of  security  and  of  progress,  a 
great  overdestroyer  is  to  destroy  it.  In  that  mighty  grasp, 
where,  indeed,  could  live  the  individual,  the  independent  man  ? 
We  are  shown  how  futile  are  many  restrictive  laws.  Those 
proposed  may  be  shown  to  be  no  less  futile.  Let  us  seek  the 
cause  of  our  suffering. 

Springing  like  a  silver  thread  in  the  forests  of  Central 
Europe  is  the  first  gleam  of  individualism  in  history,  fami- 
lies of  independent  men  and  women,  free  to  do  their 
wont,  but  bound  to  make  recompense  for  wrong,  by  com- 
munities, by  families,  and  man  by  man.  The  stream  flows  on 
to  England  and  increases.  Beneath  overlordship  and  feudal 
tradition,  it  still  persists  to  its  full  flood  of  freedom.  So  came 
the  eighteenth,  the  century  of  broken  fetters,  and  so  followed 
the  nineteenth,  the  century  of  industrial  wonders.  But  cover- 
ing the  earth  from  earliest  ages,  and  pervading  all  climes,  is 
that  other  spirit — authority,  control,  despotism.  The  temple 
of  Bel  and  the  works  of  Nippur,  Babylon  and  the  plains ;  the 
fanes  of  Egypt  and  the  great  Pyramids ;  the  mighty  ruins  of 
Mexico  and  Yucatan ;  the  wonders  of  classic  times ;  the  walls, 
shrines  and  palaces  of  India  and  China ;  the  Taj  Mahal  and 
the  citadel  of  the  Llama ;  these  and  many  more  are  the  works 
of  combination,  without  competition.  For  defense  against 
enemies,  for  promised  happiness  in  a  world  to  come  and  for 
means  of  subsistence  and  plenty  in  that  which  now  is,  ever 
have  men  surrendered  to  chieftain,  to  priest,  to  emperor,  to 
king,  or  to  senate ; — ^yes,  and  to  senate  and  house,  to  senate 
and  assembly,  or  to  plutocratic  combination,  their  allegiance, 
their  lives,  their  labor  and  their  freedom.  Ever  have  the 
strong  controlled  the  weak,  but  mere  individual  control  is  as 
naught.  Throughout  all  the  successful  revolt  against  restraint, 
the  petty  individual  tyrant  has  done  his  worst.  No  priestly 
class  has  yet  engrossed  the  productive  wealth  of  our  own  com- 
munities. Our  governments  administering  their  public  acts 
have  not  controlled  the  citizen,  yet  we  feel  the  tightening  of 
restraint,  the  pinch  of  oppression  and  the  sting  of  tyranny. 
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In  the  hearts  of  many  are  the  bitterness  of  injustice  and  of 
wrong. 

Combinations  are  called  economically  righteous.  Yes,  if 
created  and  conducted  in  moral  and  political  righteousness ; 
and  who  would  destroy  the  righteous,  attacks  the  right.  Where 
shall  we  find  the  shadowing  wrong  ?  A  problem  of  transpor- 
tation, such  is  the  key  to  all  modern  prosperity.  From  favored 
centers,  the  wheat,  the  iron,  the  cotton,  the  coal,  the  beef,  the 
oil  and  the  copper,  lumber,  fruits,  stone,  grain,  fiber,  and  the 
thousand  products  of  the  land,  are  transported  to  the  ends  of 
the  earth.  Over  the  miles  are  spun  networks  of  rails ;  empires 
in  gift  have  aided  their  construction.  The  right  of  the  sover- 
eign to  take  whatever  may  be  required  is  vested  with  those 
rails.  Upon  the  roads  of  rail  are  maintained,  against  the  in- 
dividual right,  public  nuisances  endured  only  because  operated 
for  the  public  good.  Yes,  for  the  railroads  are  public  func- 
tionaries charged  to  serve  the  public  faithfully,  fairly  and 
equally.  IIow  have  they  fulfilled  this  trust  ?  Irresponsible 
private  corporations  have  administered  these  instrumentalities 
of  the  government.  Unscrupulous  directors  and  officers  have 
plundered  the  stockholders  while  the  people  have  paid  the 
extortion.  Uncounted  monopolies  have  been  created,  fostered 
and  sustained  by  corrupt  and  controlling  transportation  ad- 
vantages over  competitors.  Through  means  so  secured,  and 
by  grants  of  governmental  favor,  railroads,  coal  and  iron 
mines,  oil  fields,  and  other  assets  of  all  kinds,  have  been  con- 
solidated under  single  and  illegal  control.  Who  can  compete  ? 
All  enterprise  is  affected.  A  great  building  corporation  is 
launched,  owned  by  the  monopolizers.  Who  can  bid  against 
it?  Can  any  competitor  ship  coal  or  iron,  or  oil,  or  lumber, 
when  the  transportation  owners  say  no  ?  A  threatened  change 
of  railroad  rates  forced  the  formation  of  the  Steel  Trust.  The 
monopolizers  by  rail  bring  well-nigh  all  exports  to  the  sea- 
board. What  cargoes  may  independent  shippers  secure  while 
the  ships  of  the  trust  afford  space  ?  Foolishly  have  the  people 
surrendered  their  freedom,  not  to  rulers,  as  of  old,  but  to  serv- 
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ants.  Shall  we,  then,  as  of  old,  surrender  our  liberty  to  nriers  ? 
Let  us  rather  call  to  account  our  faithless  servants.  Make 
transportation  uniform,  fair  and  free;  open  the  books  of  all 
carriers  to  the  public,  making  secret  rebates  impossible;  reg- 
ulate charges  according  to  cost  of  equipment  and  operation 
fairly,  reasonably ;  stamp  out  all  discrimination  as  to  person 
or  place ;  destroy  support  of  monopoly  in  government  favor- 
itism. Has  human  nature  changed?  Are  men  other  than 
they  were  ?  Then  will  the  giant  enterprises  at  which  we  quake 
dissolve  and  pass  away.  What  are  the  products  of  combina- 
tion ?  Sycophancy,  bribery,  breach  of  trust,  corruption,  de- 
struction. Unsupported  by  the  perverted  power  of  the  state, 
with  improper  fiscal  aid  withdrawn,  before  the  attack  of  in- 
dividual skill,  spreading  monopolies  will  fall  in  mighty  ruin. 

Everett  P.  Wheeler,  of  New  York  : 

Mr.  President,  Mr.  Hensel  and  I  have  agreed  to  change  the 
form  of  his  resolution  so  as  to  meet  the  criticisms  that  have 
been  made. 

W.  U.  Hensel,  of  Pennsylvania : 
We  will  ask  the  Secretary  to  reak  it. 

The  Secretary  (reading) : 

Whereas^  The  second  section  of  the  report  of  the  Com- 
mittee on  Commercial  Law  treats  of  questions  which  at  the 
present  time  are  economic  and  political  ; 

Therefore  resolved^  That  it  is  the  sense  of  this  Association 
that  no  further  action  be  taken  upon  that  part  of  the  said 
report. 

Henry  Budd,  of  Pennsylvania : 

We  are  simply  going  around  Robin  Hood's  barn.  That  is 
in  effect  the  motion  of  Mr.  Busbee  made  this  morning,  which 
he  withdrew  at  the  beginning  of  the  evening  session,  and  sub* 
stituted  another  for  it,  for  which  Judge  Thompson  substituted 
another,  and  now  Mr.  Hensel  comes  in  and  reproduces  in 
almost  the  same  words  the  original.  It  will  open  the  flood 
gates  of  debate  upon  the  simple  question  whether  the  matter 
is  within  the  function  of  this  Association  or  not.  I  hope  Mr* 
Hensel  will  withdraw  his  resolution^ 
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W.  U.  Hensel : 

No,  sir ;  I  stand  right  bj  it,  and  I  ask  for  a  vote  on  it  now. 

Henry  Budd : 

I  wish  to  remind  the  Asso<uation  that  law  always  deals  with 
some  practical  subject,  public  or  private.  If  we  were  simply 
to  pass  resolutions  about  questions  of  jurisprudence,  what 
earthly  good  could  we  do  and  why  should  we  come  together 
and  go  through  the  form  of  meeting  ?  Undoubtedly  the  com- 
merce of  the  country  is  affected  for  good  or  for  ill  by  what  are 
known  as  trusts.  They  have  entered  into  the  commercial 
world ;  they  are  soon  to  be  regulated  by  law,  and  how  they 
shall  be  regulated  by  law  is  undoubtedly  a  question  falling 
properly  within  the  province  of  this  Association  and  within 
the  province  of  the  Committee  on  Commercial  Law. 

The  President  then  put  the  question  on  the  adoption  of  the 
substitute  offered  by  Mr.  Hensel.  The  result  being  in  doubt, 
a  division  was  had,  whereupon  the  substitute  was  lost. 

The  Secretary  then,  at  the  request  of  the  Chair,  read  the 
pending  amendment  offered  by  Seymour  D.  Thompson. 

Fabius  H.  Busbee,  of  North  Carolina : 

The  resolution  of  Judge  Thompson  does  not  ask  that  the 
formulation  be  made  by  bill  or  constitutional  amendment ;  in 
other  words,  it  does  not  bind  the  committee  to  a  bill.  I  hope 
for  that  reason,  and  for  that  reason  only,  that  this  resolution 
will  be  voted  down. 

Frederick  N.  Judson,  of  Missouri  ; 

I  desire  to  offer  an  amendment  to  that.  We  have  no  recom- 
mendations in  this  report  that  we  are  considering.  We  have 
certain  views  presented ;  that  is  alK  and  there  is  nothing  for 
us  to  adopt.  Neither  do  I  think  we  want  to  recommit  the 
report  with  instructions  to  the  committee  to  investigate  upon 
any  assumptions  of  any  kind.  We  ought  not  to  condemn 
illegal  combinations  of  capital  and  not  condemn  illegal  com- 
binations of  labor,  nor  can  we  afford  to  assume  that  any  com- 
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binations,  whether  of  capital  or  labor,  are  illegal  until  they 
are  so  established.     Therefore,  I  offer  this  as  a  substitute : 

Itesolvedy  That  the  part  of  the  report  of  the  Committee  on 
Commercial  Law  relating  to  modem  commercial  combinations 
be  recommitted  to  the  committee  for  the  ensuing  year,  and 
that  said  committee  be  instructed  to  report  specific  remedies 
for  any  unlawful  combinations  which  may  threaten  commer- 
cial intercourse. 

Moorfield  Storey,  of  Massachusetts : 

I  hope  the  gentleman  will  add  after  ^^  specific  remedies ''  the 
words  "in  legislative  form." 

Frederick  N.  Judson : 
I  will  do  that. 

Moorfield  Storey : 

Then  I  will  second  the  amendment. 

W.  U.  Hensel,  of  Pennsylvania : 

Does  this  commit  the  report,  then,  to  the  same  committee — 
I  mean  the  personnel  of  the  committee  ? 

Frederick  N.  Judson : 

To  the  committee  of  the  Association,  whether  it  shall  be 
composed  of  the  same  gentlemen  or  not. 

W.  U.  Hensel : 

Then  I  most  cheerfully  accept  it. 

Raphael  J.  Moses,  of  New  York  : 

Mr.  President,  will  you  let  it  be  read  again  for  our  informa- 
tion? 

The  President : 

The  Secretary  will  read  it. 

The  Secretary  (reading) : 

Resolved,  That  the  part  of  the  report  of  the  Committee  on 
Commercial  Law  relating  to  modern  commercial  combina- 
tions be  recommitted  to  the  committee  for  the  ensuing  year, 
and  that  said  committee  be  instructed  to  report  specific  reme- 
dies in  legislative  form  for  any  unlawful  combinations  which 
may  threaten  commercial  intercourse. 
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George  Whitelock,  of  Maryland : 

That  sends  it  back  to  the  committee.  I  do  not  think  it 
ought  to  go  back  to  the  committee  with  directions  to  frame  a 
bill  in  legislative  form.  This  subject  is  entirely  too  big  for 
the  Association  to  send  to  any  committee  with  a  direction  to 
return  a  bill.  We  have  said  here  to-night — and  I  am  glad 
that  we  have  said  it — -that  this  is  not  a  political  question,  but 
a  legal  question  and  a  proper  question  for  this  body  to  con- 
sider. I  am  pleased  to  see,  gentlemen,  that  you  have  to  that 
extent  stood  up  for  the  committee.  I  do  not  think  we  want 
to  go  so  far  with  it.  It  is  a  new  question,  and  it  is  sufficient 
to  return  it  to  the  committee  with  directions  to  report  next 
year  whatever  they  may  have  to  say  upon  the  subject,  but, 
certainly,  without  a  positive  mandate  to  reduce  their  recom- 
mendations to  the  form  of  a  bill  to  be  presented  to  Congress. 
If  the  greatest  men  in  the  country  have  not  yet  been  able  to 
formulate  anything  on  this  subject,  why  should  a  committee 
of  five  members  of  this  Association  attempt  it  ? 

Fabius  H.  Busbee : 

The  answer  to  the  gentleman  is  that  if  they  cannot  formu- 
late a  remedy  they  have  no  business  to  make  a  report  of  a 
remedy. 

William  A.  Ketcham,  of  Indiana : 

It  is  not  what  the  committee  wants ;  it  is  what  the  Ameri- 
can Bar  Association  wants,  and  if  that  committee  thinks  it  is 
not  competent  or  is  unwilling  to  consider  anything  that  the 
American  Bar  Association  shall  refer  to  it  a  committee  can  be 
found  that  will. 

George  Whitelock  : 

But  the  first  thing  to  do  is  to  ascertain  what  the  American 
Bar  Association  does  want.  I  am  not  now  speaking  as  a 
member  of  the  committee,  but  as  a  member  of  the  Associa- 
tion. 

William  A.  Ketcham : 

Then  bring  in  your  recommendation  and  we  will  consider  it. 
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George  Whitelock : 

Mr.  President,  I  ask  your  permission  to  introduce  the  reso- 

lation  which  the  committee  itself  formulated  this  afternoon, 

and  which  would  have  been  introduced  by  the  committee  but 

for  the  fact  that  Mr.  Busbee  withdrew  his  resolution  while  on 

his  feet  and  substituted  another  for  it.     Now,  I  should  like  to 

read  the  resolution  which  we  offer : 

Resolved^  That  so  much  of  the  report  of  the  Committee  on 
Commercial  Law  as  deals  with  the  subject  of  modern  combi- 
nations known  as  trusts  be  and  the  same  is  hereby  recom- 
mitted to  the  committee  with  directions  to  consider  the  sub- 
ject further,  and  to  confer  with  the  appropriate  committees  of 
Congress  relative  thereto,  and  again  report  at  the  next  annual 
meeting  of  the  Association. 

Henry  Budd,  of  Pennsylvania  : 
I  second  that. 

The  President: 

The  question  is  on  the  substitution  of  Mr.  Judson's  resolu- 
tion for  Judge  Thompson's  substitute  for  Mr.  Busbee's  origi- 
nal resolution. 

The  question  was  then  put  upon  substituting  the  resolution 
of  Frederick  N.  Judson  and  decided  in  the  affirmative. 

The  President : 

The  motion  prevails.  The  question  now  before  the  house 
is  whether  Mr.  Judson 's  substitute  shall  be  substituted  for  the 
resolution  of  Mr.  Busbee.  The  Secretary  will  read  both,  so 
that  the  house  may  understand  what  it  is  voting  upon. 

The  Secretary : 

The  resolution  of  Mr.  Busbee  is : 

Resolved^  That  the  second  part  of  the  report  of  the  Com- 
mittee on  Commercial  Law  be  recommitted  to  the  committee 
with  instructions  that  at  the  next  annual  session  a  report  be 
presented  suggesting  such  statutory  enactments  or  constitu- 
tional amendments  as  will  remedy  or  tend  to  remedy  the  evils 
set  forth  in  the  present  report. 

The  substitute  offered  by  Mr.  Judson  is : 

Resolved^  That  the  part  of  the  report  of  the  Committee 
on  Commercial  Law  relating  to  modern  commercial  combina- 
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tioQS  be  recommitted  to  the  committee  for  the  ensuing  year, 
and  that  said  committee  be  instructed  to  report  specific  reme- 
dies in  legislative  form  for  any  unlawful  combinations  which 
may  threaten  commercial  intercourse. 

The  question  was  then  put  and  decided  in  the  affirmative. 

The  President : 

The  question  now  is,  Shall  the  substitute  just  adopted  stand 
as  the  action  of  this  Association  ? 

The  substituted  resolution  of  Frederick  N.  Judson  was  then 
adopted. 

The  Association  then  adjourned  to  Friday  morning,  August 
28,  1908,  at  10.30  A.  M. 


Third  Day. 

Friday,  Augu9t^8,  190S,  10.S0  A.  M. 

The  President  called  the  Association  to  order. 
New  members  were  then  elected 
{See  Inst  of  New  Members.) 

The  Secretary : 

I  would  announce,  Mr.  President,  that  this  makes  a  total  of 
151  new  members  elected  at  this  meeting. 

The  President : 

The  first  business  in  order  this  morning  is  the  nomination 
of  officers  of  the  Association  by  the  General  Council,  and  I 
call  upon  Mr.  Stevens,  the  Chairman  of  the  General  Council 
to  present  its  report. 

Hiram  F.  Stevens,  of  Minnesota : 

As  Chairman  of  the  General  Council,  I  have  the  honor  to 
present  the  following  nominations  for  officers  of  the  Associa- 
tion to  serve  for  the  ensuing  year : 

For  President :    James  Hagerman,  of  Missouri. 

For  Secretary:   John  Hinkley,  of  Maryland. 

For  Treasurer :    Frederick  E.  Wadhams,  of  New  York. 
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For  Members  of  the  Executive  Committee  to  be  elected : 

P.  W.  Meldrim,  of  Georgia. 

Piatt  Rogers,  of  Colorado. 

M.  F.  Dickinson,  of  Massachusetts. 

Theodore  S.  Gamett,  of  Virginia. 

William  P.  Breen,  of  Indiana. 

The  list  of  vice-presidents  and  members  of  Local  Councils 
for  the  respective  states  I  will  ask  the  Secretary  to  read. 

The  Secretary  read  the  list  of  nominations  for  vice-presi- 
dents and  members  of  Local  Councils. 

The  President : 

Under  the  rules,  these  nominations  will  lie  on  the  table  until 
they  come  up  in  the  regular  order  of  business  for  election. 

The  Committee  on  International  Law,  of  which  Mr. 
Wheeler,  of  New  York,  is  Chairman,  will  now  report. 

Everett  P.  Wheeler,  of  New  York,  read  the  report  of  the 
Committee  on  International  Law. 

{See  the  Report  in  the  Appendix,) 

Everett  P.  Wheeler : 

If  I  may  be  permitted,  I  should  like  to  read  a  portion  of  a 
letter  which  I  received  from  one  member  of  the  committee. 
Senator  Manderson,  which  I  think  will  be  interesting  to  the 
Association  as  recalling  the  part  that  we,  with  many  other 
bodies,  have  taken  in  bringing  about  the  result  which  the  com- 
mittee note : 

**  The  success  of  the  efforts  of  our  government  to  bring  the 
important  cases  referred  to  by  you  before  the  international 
tribunal,  which  originated  with  the  Hague  Conference,  is  of 
peculiar  interest  to  me,  because  it  was  my  duty  at  the  meeting 
of  the  Association  at  Buffalo  to  call  particular  attention  to 
the  work  of  this  conference. 

^^  Lord  Russell  expressed  the  doubt  that  all  of  us  felt  that 
the  settlement  of  international  disputes  by  arbitration  was  a 
very  remote  possibility;  but  we  are  making  progress,  and  gov- 
ernments are  rapidly  learning  the  lesson  that  wisdom  and 
justice  in  policy  are  a  stronger  security  than  weight  of  arma- 
ment. 
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^^  When  Ambassador  Hitchcock  transmitted  the  rescript  of 
the  Czar  of  Russia  to  his  government,  he  closed  with  these 
words :  '  This  conference  will  be,  with  the  help  of  God,  a 
happy  augury  for  the  century  which  is  now  about  to  open.'  It 
now  looks  as  though  these  words  were  prophetic  and  that  suc- 
cess was  to  attend  the  efforts  of  those  who  believed  in  peace 
rather  than  war." 

The  President : 

The  next  committee  in  order  is  the  Committee  on  Griev- 
ances. 

The  Secretary : 

No  report,  Mr.  President. 

The  President : 

The  Committee  on  Obituaries. 

The  Secretary  read  the  report  of  the  Committee  on  Obitu- 
aries. 

{See  the  Report  in  the  Appendix.) 

The  President : 

The  Committee  on  Law  Reporting,  of  which  Mr.  Keasbey, 
of  New  Jersey,  is  Chairman. 

The  Secretary : 

I  believe  there  is  no  member  of  that  committee  present, 
and  I  have  here  a  short  report,  which  is  in  print,  and  which 
I  have  been  requested  by  Mr.  Keasbey  to  present  on  behalf  of 
the  committee.     Shall  I  read  it  ? 

The  President : 

Is  it  the  pleasure  of  the  meeting  that  the  report  be  read? 

Simeon  E.  Baldwin,  of  Connecticut : 

The  report  is  one  that  presents  certain  recommendations, 
and,  as  it  has  been  printed  and  distributed,  I  would  suggest 
that  it  is  not  necessary  to  read  it.  I  think  its  recommenda- 
tions we  should  all  agree  to,  and  I  therefore  move  that  the 
report  be  approved,  and  the  recommendations  contained  in  it 
adopted. 
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The  President : 

The  Secretary  will  read  the  recommendations  made  by  the 
committee. 

The  Secretary  (reading) : 

Resolved^  That,  in  the  opinion  of  the  Association,  it  is  im- 
portant that  the  rapid  increase  in  the  number  and  yolame  of 
reported  cases  in  the  United  States  should  be  checked  ; 

That  it  is  not  desirable  that  opinions  should  be  published 
which  discuss  merely  questions  of  fact,  or  which  reaflSrm, 
without  modifications,  some  obviously  well-settled  principles 
of  law ; 

That  the  judges  should  consider  and  decide  which  of  the 
opinions  are  not  for  publication,  having  in  view  the  true  pur- 
pose of  reporting  and  the  rapid  increase  of  our  reports ;  and 
that  the  reporters  should  respect  this  decision  and  use  further 
discretion  of  their  own  in  omitting  cases  of  no  value  in  the 
illustration  or  development  of  legal  principles. 

Ralph  W.  Breckenridge,  of  Nebraska : 

I  am  opposed  to  the  recommendation  of  the  majority  of  the 
committee,  and  for  a  reason  based  on  a  fact  that  has  vexed 
the  lawyers  in  my  state  very  much.  Three  or  four  years  ago 
we  had  a  Supreme  Court  docket  of  eighteen  hundred  cases ; 
we  had  a  court  of  only  three  judges,  and  to  help  dispose  of 
the  business  the  temporary  expedient  of  a  Supreme  Court 
Commission  was  adopted.  The  plan  worked  well,  and  the 
docket  has  been  greatly  reduced.  But  the  court  decided  to 
report  officially  only  certain  selected  opinions,  and  to  such 
they  attach  value  as  precedents ;  but  those  which  are  stamped 
"not  to  be  officially  reported "  are  adopted  only  because,  in 
the  judgment  of  the  court,  they  lead  to  right  results  in  the 
particular  cases,  and  it  is  supposed  they  possess  no  value  as 
precedents.  Many  of  these  so-called  "  unreported ''  cases 
have  decided  new  and  important  questions  and,  as  I  am  reli- 
ably informed,  they  overrule  something  like  one  hundred 
earlier  cases.  Nevertheless,  the  court  at  first  refused  to  give 
these  opinions  place  in  the  official  reports  or  to  allow  them  to 
be  published  anywhere  else.     If  the  majority  recommendation 
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prevails,  and  the  Supreme  Court  of  Nebraska  should  follow  it, 
we  will  then  not  only  not  know  what  the  law  in  our  state  is, 
as  evidenced  by  the  decisions  of  onr  court,  but  will  be  in  the 
peculiar  situation  of  not  being  able  to  find  out  what  it  is. 
We  regarded  this  condition  as  so  intolerable  that  our  State 
Bar  Association  requested  the  publication  of  all  the  opinions 
of  our  court  not  only  in  the  official  reports,  but  in  the  North- 
western  Reporter^  which  publishes  the  decisions  in  our  section ; 
and  they  are  now  being  published,  but  only  in  the  North- 
western Reporter. 

I  heartily  concur  in  the  recommendation  that  some  action 
should  be  taken  to  reduce  the  number  of  opinions  filed,  and 
agree  with  the  minority  of  the  Committee  that  the  trouble  lies 
with  the  judges ;  but  when  an  opinion  is  written  and  filed, 
giving  reasons  for  the  judgment  rendered  in  a  case,  it  becomes 
a  part  of  the  law  of  the  state,  and  should  be  reported,  so  that 
the  profession  may  know  where  to  find  it. 

The  President : 

The  question  is  on  the  adoption  of  the  recommendations 
made  by  this  committee. 
The  motion  was  lost. 

{Note  by  the  Secretary :  This  action  was  suisequently 
reconsidered  and  the  report  recommitted.  See  page 
86.) 

The  President : 

The  next  report  is  that  of  the  Committee  on  Patent,  Trade- 
Mark  and  Copyright  Law.  In  the  absence  of  Mr.  Wetmore, 
of  New  York,  I  will  call  upon  Judge  Taylor,  of  Indiana,  to 
present  the  report. 

Robert  S.  Taylor,  of  Indiana : 

Mr.  President  and  Gentlemen,  there  will  be  two  reports  from 
the  Committee  on  Patent,  Trade-Mark  and  Copyright  Law. 
One  of  these  reports  will  be  presented  by  me  and  the  other  by 
Mr.  Steuart. 

The  report  which  I  shall  present  has  been  made  in  obedience 
to  a  resolution  of  the  Association  passed  at  the  last  meeting 
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by  which  the  coaiinittee  was  directed  to  make  a  report  upon 
the  subject  of  the  creation  of  a  single  court  of  last  resort  in 
patent,  trade-mark  and  copyright  cases,  together  with  a  draft 
of  a  bill.  The  report  has  been  prepared  and  printed,  together 
with  a  draft  of  a  bill  which  we  have  to  propose.  The  entire 
report  is  too  long  to  read  to  you ;  I  presume  members  gen- 
erally have  read  it,  and  I  therefore  ask  consent  that  the 
reading  of  it  may  be  waived  and  that  instead  thereof  I  may 
briefly  state  the  substance  of  the  bill  and  the  reasons  submitted 
by  the  committee. 

The  President : 

Consent  appears  to  be  given. 

Robert  S.  Taylor: 

The  main  object  of  the  bill  is  to  provide  a  single  court  of 
last  resort  for  the  hearing  of  patent,  trade-mark  and  copyright 
cases.  Of  these,  patent  cases  are  the  most  important,  both 
with  respect  to  their  number  and  their  difficulty.  I  think 
that  members  of  the  profession  who  have  been  concerned  in 
the  trial  of  patent  cases  have  been  agreed  for  a  number  of 
years  upon  the  great  desirability  of  a  single  court  for  the  final 
decision  of  those  cases.  The  property  in  a  patent  rests  wholly 
upon  the  grant  of  the  government.  A  grant  which  has  been 
improvidently  made  is  a  wrong  upon  the  people.  The  govern- 
ment is  bound  by  the  most  solemn  obligation  to  see  to  it  that 
valid  patents  shall  be  enforced  and  protected,  and  that  invaUd 
patents  shall  be  annulled  as  speedily  as  may  be  by  decisions 
of  the  courts.  These  duties  are  correlative,  and  each  is  as  im- 
portant as  the  other.  When  the  docket  of  the  Supreme 
Court  became  so  encumbered  with  cases  that  some  relief  was 
absolutely  necessary,  it  was  the  patent  causes  that  created  the 
chief  trouble.  It  was  mainly  to  relieve  the  Supreme  Court 
from  the  decision  of  patent  causes  that  the  United  States 
Circuit  Courts  of  Appeals  became  a  necessity.  We  have  in 
our  present  system  nine  Circuit  Courts  of  Appeals  for  the  trial 
of  patent,  trade-mark  and  copyright  cases.  When  we  remem- 
ber that  each  patent  is  a  single  piece  of  property,  extending 
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throughout  the  United  States,  the  suggestion  that  its  validity 
and  the  rights  of  the  patentee  and  of  the  public  shall  be  deter- 
mined by  nine  separate  independent  tribunals,  the  proposition 
carries  its  absurdity  upon  its  face  to  the  mind  of  an  intelligent 
man.  There  ought  to  be  one  court  to  decide  finally  patent 
causes,  because  every  patent  is  a  matter  between  the  patentee 
and  the  whole  of  the  people  of  the  United  States.  As  it  is 
now,  the  United  States  Circuit  Courts  of  Appeals  are  not 
bound  to  follow  one  another's  decisions  even  in  regard  to  the 
validity  of  the  same  patent^  and  they  sometimes  disagree  upon 
the  validity  of  the  same  patent  upon  the  same  facts.  These 
disagreements  can  be  remedied  to  some  extent  by  the  granting 
of  the  writ  of  certiorari  by  the  Supreme  Court,  and  that  has 
been  done  in  a  few  cases;  but  the  grant  of  a  certiorari  by  the 
Supreme  Court  and  the  final  trial  of  a  patent  cause  in  that 
court  after  it  has  pursued  its  tedious  course  in  two  circuits  to 
final  decision  by  two  United  States  Circuit  Courts  of  Appeals, 
can  hardly  take  place  in  the  lifetime  of  the  patent.  This  diffi- 
culty is  one  not  to  be  overcome  on  principles  of  comity.  The 
situation  in  that  respect  now  is  worse  than  it  was  under  the  old 
system.  When  the  Supreme  Court  had  final  jurisdiction  in 
patent  matters,  the  Circuit  Courts  could  give  greater  weight  to 
each  other*s  opinions  on  principles  of  comity  because  they 
were  all  acting  under  one  final  tribunal  of  last  resort,  and  none 
of  them  rendered  a  decision  which  was  final ;  but  the  Circuit 
Courts  of  Appeals  are  themselves  courts  of  last  resort,  and  a 
court  of  last  resort  making  a  final  decision  cannot  well  aiTord 
to  subordinate  its  own  judgment  to  that  of  any  other  tribunal. 
As  respects  patents,  the  Circuit  Courts  of  Appeals  are  related 
to  each  other  very  much  as  the  Supreme  Courts  of  the  States 
are  related  to  each  other ;  they  are  bound  to  give,  and  they  do 
give,  weight  to  each  other's  decisions,  but  not  final  weight.  In 
the  First  Circuit  it  is  the  practice  to  give  to  the  decision  of  a 
Court  of  Appeals  in  another  circuit,  in  a  patent  cause,  sub- 
stantially the  same  weight  which  they  give  to  their  own  deci- 
sions ;  but  that  is  not  the  rule  followed  in  other  circuits.     In 
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the  circuit  where  I  live,  the  Seventh,  the  Court  examines 
patent  decisions  with  a  free  hand,  and  if  our  judges  disagree 
with  the  decisions  of  another  Circuit  Court  they  feel  them- 
selves entirely  at  liberty  to  say  so,  and  in  Mast,  Foos  &  Co.  vs. 
Stover,  ^  the  Supreme  Court  sanctioned  such  decision  and 
affirmed  the  second  decision  rendered  by  the  Circuit  Court  of 
Appeals.  It  is  not  to  get  better  judges  that  this  bill  is  pro- 
posed. There  is  no  criticism  to  be  made  of  the  judges  of  the 
Circuit  Courts  of  Appeals.  In  my  opinion  the  general 
character  of  opinions  in  patent  causes  has  not  fallen  off  since 
the  Supreme  Court  was  relieved  of  jurisdiction  in  those  cases. 
It  is  to  secure  a  single  court,  a  court  whose  judgment  shall  be 
final  throughout  the  United  States,  to  the  end  that  patent  con- 
troversies may  be  finally  determined  speedily  and  in  a  manner 
which  shall  bind  the  whole  country.  The  main  question  to  b6 
considered  is  the  advisability  of  the  creation  of  such  a  court ; 
that  is  the  principal  proposition  presented  by  this  report  and 
to  be  considered  by  this  Association. 

There  is  one  other  matter  of  so  important  a  character  that  I 
may  be  excused  for  referring  to  it  for  a  moment.  It  relates 
to  the  composition  of  the  court.  Patent  lawyers  themselves 
are  not  willing  that  a  court  of  last  resort  in  that  department 
of  the  law  shall  be  made  up  of  lawyers  taken  from  among  the 
patent  practitioners.  What  is  wanted  first  in  such  a  court  is 
judges  of  the  largest  possible  equipment  in  the  general  field  of 
jurisprudence,  and  you  do  not  often  find  such  lawyers  in  patent 
practice.  Of  necessity  the  patent  practice  is  somewhat  narrow 
and  technical.  A  man  who  devotes  himself  to  it  separates 
himself  from  the  general  practice  and  from  the  general  field 
of  the  law.  The  patent  practice  is  a  kind  of  legal  inferno.  A 
man  who  enters  it  leaves  hope  behind.  He  may  have  been  a 
general  practitioner  for  half  his  life,  but  from  the  time  he 
yields  to  the  seduction  of  retainers  in  patent  cases  he  never 
can  return.  The  ideal  patent  judge  is  a  man  who  is  ninety 
per  cent,  lawyer  and  ten  per  cent,  patent  lawyer.     To  make 
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up  a  court  by  the  selection  of  judges  from  among  the  patent 
lawyers  would  be  to  take  great  risk  of  finding  on  our  hands  a 
court  so  narrow  and  so  technical  in  its  views  that  the  patent 
law  would  be  dwarfed  in  its  hands.  It  is  with  that  view  that 
in  drawing  this  bill  the  committee  has  provided  that  the  judges 
of  the  new  court  shall  be  taken  from  the  judges  of  the  Circuit 
Courts  of  the  United  States ;  men  whose  large  ability  in  the 
general  field  of  jurisprudence  is  assured  and  whose  aptitude 
for  the  particular  work  of  a  patent  judge  has  been  shown  by 
their  work.  It  does  require  some  special  mental  bent  to  make 
a  good  patent  judge.  There  are  many  great  lawyers,  and 
great  judges,  who  are  not  good  patent  judges.  I  have  known 
some  of  them.  I  recall  a  remark  made  by  one  with  whom  I 
was  intimately  acquainted.  He  was  as  strong  a  man  as  there 
was  on  the  federal  bench  from  the  Supreme  Court  down,  and 
yet  he  was  so  instinctively  hostile  to  patents  that  he  could  not 
make  fair  decisions.  His  conduct  in  that  respect  was  the  sub- 
ject of  much  public  criticism.  He  was  aware  of  it.  A  man 
is  almost  always  unconscious  of  his  own  idiosyncrasies,  as  this 
judge  showed  when  he  said  to  me  once,  with  a  candor  and  an 
unconsciousness  that  was  delightful,  speaking  of  these  criticisms 
of  his  conduct  on  the  bench  in  patent  causes:  '^I  just  wish 
that  somebody  would  bring  a  case  before  me  on  a  patent  that 
was  worth  something.*'  The  only  way  to  find  out  whether  the 
best  lawyer  in  the  world  has  that  mental  aptitude  necessary 
to  make  a  good  patent  judge  is  to  try  him.  There  is  no  other 
way.  After  a  man  has  been  on  the  Circuit  bench  a  few  years, 
and  has  made  decisions  in  a  few  patent  causes,  we  can  tell 
whether  he  has  in  his  mental  constitution  those  qualities  which 
will  make  him  a  good  patent  judge.  And  so  I  think  I  may 
say  that  the  patent  lawyers  of  the  United  States  are  unanimous 
in  desiring  that  a  court  of  last  resort  in  patent  causes  shall  be 
made  up  by  selections  from  the  tried  Circuit  Judges  of  the 
United  States. 

These  two  constitute  all  the  features  of  this  bill,  of  which, 
I  think,  I  need  speak  particularly.     Of  course,  in  preparing 
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a  bill  for  the  creation  of  a  court,  it  was  necessary  to  go  into 
details  providing  for  every  feature  of  its  organization.  In 
such  a  bill  as  that  there  miist  necessarily  arise  many  minor 
points  upon  which  there  will  be  differences  of  opinion.  I 
should  not  think  it  worth  while  for  this  Association  to  trouble 
itself  with  those  poihts.  If  the  general  proposition  is  sound, 
if  there  ought  to  be  a  single  court  of  last  resort  for  patent 
causes,  and  if  the  general  scheme  of  this  bill  is  wise,  matters 
of  detail  can  safely  be  committed  to  the  committees  in  Con- 
gress and  to  the  subsequent  criticism  of  patent  lawyers  and 
others.  If  the  bill  shall  be  introduced,  it  will  be  subject  to 
the  close,  watchful  criticism  of  four  committees — the  Commit- 
tees on  Patents  in  each  house  and  the  Committees  on  the  Judi- 
ciary. The  advice  of  the  Justices  of  the  Supreme  Court  will 
be  sought,  and  of  other  judges,  and  do  what  we  will,  the  bill  that 
we  may  offer  will  be  turned  over  and  over  and  considered  and 
remodeled  according  to  the  judgment  of  those  men  through 
whose  hands  it  will  pass.  It  has  therefore  occurred  to  me  that 
I  could  afford  to  ask  this  Association  to  pass  upon  this  report 
in  view  of  the  general  argument  which  I  have  suggested. 
There  is  always  a  chance  for  a  slip,  and,  while  this  committee 
prepared  this  bill,  as  they  thought,  with  great  care,  I  am 
ashamed  to  say  that  they  made  one  mistake  to  which  my  atten- 
tion was  called  only  this  morning,  and  I  ask  leave,  therefore, 
on  behalf  the  committee,  to  make  one  correction  in  the  draft 
of  the  bill  submitted.  On  page  10,  section  2,  it  is  provided 
that  the  President  Judge  of  the  court  shall  remain  in  office  until 
he  shall  reach  the  age  of  seventy  years,  and  then  be  retired.  My 
attention  has  been  called  to  the  fact  that,  as  this  is  a  judicial 
office  created  by  the  bill,  the  incumbent,  by  the  force  of  the 
Constitution,  will  hold  it  as  long  as  he  lives,  and  that,  conse- 
quently, the  provision  that  he  shall  be  retired  at  seventy  years 
of  age  would  be  unconstitutional.  I  have,  therefore,  taken  the 
liberty  of  striking  out  of  section  2  the  sentence  which  I  read, 
and,  on  behalf  of  the  committee,  I  submit  the  bill  with  that 
minor  amendment. 
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I  may  saj,  in  addition,  that  this  subject  has  been  under  con- 
sideration in  the  Patent  Section  for  three  years,  and  this  bill 
is  the  result  of  much  consideration  and  much  conference  and 
correspondence.  I  have  myself,  and  other  members  of  the 
committee  have,  consulted  with  numerous  eminent  federal 
judges  on  the  subject  and  taken  their  opinions  upon  it,  and  I 
may  say  that  I  am  authorized  by  the  Patent  Section  to  say  that 
the  draft  of  the  bill  in  its  present  form,  and  the  report  in  its 
present  form,  meet  the  approval  of  the  entire  Patent  Section. 
I  have  in  my  hand  a  letter  from  a  distinguished  federal  judge, 
in  which  he  puts  one  feature  of  the  bill  so  neatly  that  I  beg 
leave  to  read  a  sentence  from  the  letter : 

"  If  enacted,  the  bill  would  tend,  I  believe,  to  increase  the 
value  of  a  good  patent  and  to  destroy  the  value  of  an  invalid 
patent  as  a  scarecrow.  Though  it  is  hardly  right  to  call  an 
invalid  patent  a  scarecrow,  because  a  scarecrow  performs  a 
legitimate  and  useful  function.*  A  scarecrow  so  mysterious 
and  terrify  mg  as  to  scare  the  cultivator  from  the  field  would 
be  similar  to  an  invalid  patent.*' 

I  have  handed  to  the  Secretary  a  resolution  which  I  will 
ask  him  to  read,  and  I  move  the  adoption  of  it. 

The  Secretary  (reading) : 

Resolved,  That  the  report  of  the  Committee  on  Patent, 
Trade-mark  and  Copyright  Law,  and  the  draft  pf  bill  accom- 
panying the  same  providing  for  the  creation  of  a  court  of  ladt 
resort  in  patent,  trade-mark  and  copyright  cases  be  and  is 
hereby  approved  by  the  Association,  and  the  Committee  is 
directed  to  lay  the  bill  before  Congress  and  use  its  influence 
to  secure  the  enactment  thereof. 

Everett  P.  Wheeler,  of  New  York  : 
I  second  the  resolution. 

Moorfield  Storey,  of  Massachusetts : 

I  have  listened  with  a  great  deal  of  interest  to  Mr.  Taylor's 
remarks,  and  I  quite  concur  in  what  he  recommends,  with  a 
single  exception.  This  bill  includes  not  only  patents  and 
copyrights,  but  also  trade-marks,  and  the  statement  here  is 
that  the  nature  of  the  property  is  the  same — that  it  rests  upon 
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the  statute  which  promises  protection  for  all  parts  of  the  coun- 
try. While  it  is  true  that  a  patent  and  a  copyright  are  both 
classes  of  property  which  are  created  by  the  federal  statutes, 
that  is  not  true  of  trade-marks.  Trade-marks  are  property 
which  are  dealt  with  by  the  state  courts  all  over  the  country. 
A  large  mass  of  decisions  on  trade-mark  questions  is  to  be 
found  in  the  state  reports.  It  does  not  seem  to  me  that  a 
trade-mark  derives  any  special  value  from  the  federal  statutes. 
The  attempt  has  been  made  by  the  legislature  to  give  some 
protection  through  the  federal  statutes,  but  I  think  everybody 
is  familiar  with  the  fact  that  the  statute  substantially  fails,  and 
it  seems  to  me,  therefore,  that  the  recommendation  of  the  Com- 
mittee should  be  limited  by  giving  this  new  court  jurisdiction 
over  patents  and  copyrights  alone,  which  will  probably  be 
enough  to  occupy  their  time,  and  leave  trade-marks  to  be  dealt 
with  by  the  other  tribunals  asjthey  deal  with  similar  questions. 
Trade-marks  do  not  seem  to  me  to  raise  questions  of  such  a 
peculiar  character  as  to  require  a  new  court  for  their  consid- 
eration. 

Arthur  Steuart,  of  Maryland : 

I  can  say  for  the  committee  that  the  reason  trade-marks 
were  included  within  the  jurisdiction  of  this  proposed  new 
court  was  that  the  committee  has  another  recommendation  to 
make  at  this  meeting  asking  Congress  to  pass  a  new  trade- 
mark law,  which  will  create  a  large  number  of  rights  and  rem- 
edies, and  there  are  a  large  number  of  cases  within  the  juris- 
diction of  the  United  States  courts  which  should  properly  go 
to  this  new  court  if  it  is  created. 

Francis  B.  James,  of  Ohio : 

I  move,  as  an  amendment,  that  on  page  12,  section  6,  lines 
5  and  6,  the  words,  ^^and  trade-marks,"  shall  be  stricken  out, 
and  in  line  10,  the  words  ^^and  trade-marks,"  shall  also  be 
stricken  out.  The  argument  in  favor  of  a  single  court  of  last 
resort  in  patent  case^  cannot  apply  to  trade-marks,  because 
there  will  be  a  great  many  trade-marks  not  litigated  in  inter- 
state commerce  cases.     Patents  are  granted  exclusively  under 
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the  provisions  of  the  federal  constitution ;  while  Congress  has 

no  such  power  over  trade-marks,  but  merely  power  to  regulate 

interstate  commerce.     The  committee  say,  at  the  bottom  of 

page  4  of  their  report : 

^'  There  should  be  one  Court  of  Appeals  in  patent  matters, 
because  each  patent  covers  the  whole  United  States,  and  a  suit 
on  it  is  in  reality  one  between  the  patentee  and  all  the  people 
of  the  United  States." 

They  then  add,  without  any  argument,  at  page  8 : 

'^All  the  arguments  which  have  been  offered  to  show  the 
necessity  of  a  single  court  for  the  final  decision  of  patent  cases 
apply  with  equal  force  to  trade-mark  and  copyright  cases, 
except  that  the  interests  involved  are  not  so  great,  and  the 
need  not  so  urgent.'* 

That  conclusion,  in  my  opinion,  is  not  sound,  because  the 
right  to  register  a  trade-mark  under  the  proposed  bill  is  solely 
on  the  ground  that  the  trade-mark  is  used  in  interstate  or 
foreign  commerce,  and  a  trade-mark  is  not  to  be  granted.  As 
the  trade-mark  exists  at  common  law,  state  courts  will  still  be 
final  arbiters  in  trade-mark  cases.  Therefore,  I  do  not  think 
one  is  germane  to  the  other.  A  trade-mark  has  no  analogy  to 
patents.  In  trade-mark  law  there  are  no  doctrines  of  anticipa- 
tion, double  use  or  equivalents.  The  law  of  trade-marks  is 
simply  a  branch  of  the  law  of  unfair  competition  in  trade;  and 
rests  upon  the  ethical  principle  that  one  man  must  not  pass  off 
his  goods  as  the  goods  of  another  man.  The  law  of  patents  has 
grown  out  of  the  statute  of  monopolies,  passed  in  21  James  I, 
while  the  law  of  unfair  competition  in  trade  is  really  a  branch 
of  the  law  of  torts.  Lord  Hardwicke,  in  the  middle  of  the  last 
century,  refused  to  grant  an  injunction  in  a  trade- mark  case, 
and  it  was  not  until  Lord  Eldon*s  time  that  an  injunction  was 
allowed  in  such  cases.  To-day  the  Vhole  law  of  trade-marks 
has  been  swallowed  up  in  the  great  broad  branch  of  commercial 
law  now  known  as  the  law  of  unfair  competition  in  trade. 

Melville  Church,  of  the  District  of  Columbia : 
I  think  the  scope  of  this  bill  is  misconceived.      The  com- 
mittee are  well  aware  of  the  jurisdiction  of  the  state  courts  in 
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the  matter  of  trade-marks.  There  is  at  present  a  federal  trade- 
mark law,  and  it  is  probable  that  there  will  always  be  one. 
The  federal  circuit  courts  have  jurisdiction  of  trade-marks 
registered  under  that  statute,  and  it  is  very  proper  that  this 
proposed  court  of  appeals  should  pass  upon  questions  arising 
under  those  registered  trade-marks.  It  will  not  interfere  at 
all  with  the  jurisdiction  of  the  state  courts  in  respect  to  the 
common  law  right  to  a  trade-mark,  but  the  jurisdiction  given 
to  this  court  will  be  only  of  those  trade-marks  that  are  regis- 
tered under  the  federal  statutes.  I  think  if  this  is  fairly  well 
understood  it  will  be  admitted  that  there  is  no  impropriety  in 
bringing  cases  involving  trade-marks  registered  under  the 
federal  statute  before  this  federal  court  of  last  resort. 

Henry  H.  IngersoU,  of  Tennessee : 

I  am  one  of  that  number  of  lawyers,  Mr.  President,  who 
believe  that  special  tribunals  belong  to  the  last  century ;  that 
we  have  enough  federal  tribunals  already,  and  that  to  create  a 
new  federal  court  of  last  resort  with  special  jurisdiction  is  not 
progress,  but  is  retrogression.  It  is  not  long  since  the  proc- 
tors in  admiralty  thought  it  was  necessary  to  have  a  special 
court  for  the  trial  of  cases  in  admiraltv,  and  the  solicitors  in 
chancery  still  regret  that  great  cases  in  equity  are  not  heard 
by  chancellors.  The  fact  is,  sir,  that  the  Supreme  Court  has 
now,  and  even  after  this  tribunal  is  organized,  if  it  could  be 
created,  will  still  have  ultimate  jurisdiction  of  matters  of  pat- 
ents and  copyrights,  and  also  of  trade-marks,  if  our  friends 
should  be  so  fortunate  as  to  get  additional  jurisdiction  for  the 
federal  courts  on  that  topic,  which  seems  to  me  impossible 
under  our  present  Constitution.  So,  I  believe  that  our  pres- 
ent nine  Circuit  Courts  of  Appeals  are  ample  to  pass  upon  all 
these  questions  of  patent  law,  as  they  are  upon  other  questions 
of  law  and  of  equity,  and  that  it  is  not  wise  for  us  to  recommend 
on  behalf  of  the  American  Bar  Association  the  introduction 
of  these  special  features  into  our  system  of  jurisprudence.  Let 
us  preserve  our  present  system,  barring,  of  course,  the  desire 
which  we  nearly  all  feel  to  have  a  single  court  of  original  jur- 
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isdiction.  We  have  already  sufficient  courts  of  appeal,  and 
the  objection  which  our  friend  makes  will  exist  to  all  tribu- 
nals. The  new  one  will  not  be  a  perfect  one,  as  none  of  the 
present  are.  Therefore  I  suggest  that  it  would  be  wise  not  to 
recommend  the  creation  of  a  special  appellate  tribunal  to  hear  a 
special  class  of  cases.  We  shall  do  better,  I  think,  to  preserve 
the  present  consistent  system  of  Circuit  Courts  of  Appeals 
and  a  final  Supreme  Court,  which  may  correct  all  these  differ- 
ent decisions,  and  thus  by  a  harmonious  system  preserve  a 
consistent  and  uniform  judicial  jurisprudence  in  the  federal 
government. 

Everett  P.  Wheeler,  of  New  York  ; 

It  seems  to  me  that  the  objection  taken  by  our  friend  from 
Tennessee  fails  to  take  into  account  the  way  in  which  this  bill 
is  drawn.  While  it  nominally  creates  a  new  court,  it  in  effect 
makes  only  a  new  department  of  the  present  Circuit  Courts 
of  Appeals.  These  judges  are  all  to  be  taken  from  the  circuit. 
They  will  sit  at  Washington,  but  when  you  analyze  the  bill  it 
is  no  more  than  the  apportionment  of  a  certain  number  of  the 
judges  of  the  Circuit  Courts  of  Appeals  to  hear  certain  classes 
of  cases.  A  similar  system  works  very  well  in  different  states. 
It  is  not  unlike  the  system  which  prevails  in  England.  It  is, 
after  all,  a  designation  of  judges  for  a  particular  purpose. 
We  all  know  that  it  is  very  desirable,  in  the  hearing  of  appeals 
involving  special  technical  knowledge,  that  the  judges*should 
have  some  preparation  for  that  purpose.  We  remember  that 
when  the  English  admiralty  judge  was  sick,  another  judge  was 
assigned  to  hold  his  term,  and  he  quoted  the  line  of  Tennyson  : 
**  Let  there  be  no  moaning  at  the  bar  when  I  put  out  to  sea." 

Melville  Church  : 

Will  the  gentleman  be  willing  to  make  the  same  recom- 
mendation in  regard  to  the  causes  in  equity,  so  that  we  shall 
have  judges  specially  qualified  in  such  cases? 

Everett  P.  Wheeler : 

If  I  may  answer  the  inquiry,  it  seems  to  me  that  those  cases 
are  on  different  footing.     The  patent  law  does  require  a  great 
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deal  of  special  aptitude.  No  man  can  be  a  good  patent  judge 
unless  nature  made  him  with  some  head  for  mechanics.  There 
is  no  branch  of  the  law  that  requires  such  special  aptitude  as 
this,  and  there  is  a  peculiar  fitness,  therefore,  in  making  this 
special  assignment. 

Amasa  M.  Eaton,  of  Rhode  Island : 

I  move  as  a  substitute  to  the  amendment  suggested  by  Mr. 
James,' of  Ohio,  the  following: 

Itesolved^  That  on  page  12,  section  6,  lines  5  and  6,  the 
words  '^  registered  under  Act  of  Congress  "  be  added,  and  that 
on  line  10,  the  words  "  registered  under  Act  of  Congress  '*  be 
added. 

So  that  both  will  read  ^^And  to  trade-marks  registered  under 
Act  of  Congress."  This  will  meet  the  objection  raised  by  the 
gentleman  from  Ohio,  and  give  jurisdiction  only  to  cases  regis- 
tered under  an  Act  of  Congress,  and,  therefore,  only  to  cases 
which  can  arise  as  being  related  to  interstate  commerce,  and 
.  leaves  still  the  field  open  outside  of  those  cases  to  cases  that 
will  come  up  in  the  courts  of  the  state. 

Henry  Budd,  of  Pennsylvania : 

I  desire  to  support  the  amendment  of  the  gentleman  from 
Cincinnati  for  reasons  other  than  those  he  has  stated.  The 
sole  reason  for  the  creation  of  a  court  of  this  kind  is  the  obtain- 
ing of  judges  peculiarly  fitted  for  dealing  with  a  special  sub- 
ject. No  peculiar  class  of  mind  is  required  for  the  decision  of 
a  trade-mark  case.  Any  ordinary  man  of  sense,  be  he  lawyer 
or  layman,  can  pass  on  the  question  whether  one  mark  resem- 
bles another  or  not,  and  whether  there  is  a  fraudulent  use 
of  a  trade-mark,  and  whether  it  has  been  acquired  and  used 
by  the  person  claiming  it.  Therefore,  it  seems  to  me,  on 
the  very  lines  taken  by  the  committee  in  urging  this  bill,  and 
which  in  the  main,  I  think,  are  exellent,  that  they  should 
leave  the  trade-mark  provision  out. 

Francis  B.  James : 

I  do  not  accept  the  amendment  of  Mr.  Eaton,  and  I  must 
insist  upon  my  amendment  as  put. 
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Robert  S.  Taylor : 

The  committee  are  quite  content  to  accept  the  amendment 
offered  by  Mr.  Eaton  if  that  will  simplify  the  matter  at  all. 

Moorfield  Storey,  of  Massachusetts : 

That  amendment  does  not  meet  the  difficulty  in  the  least.  A 
trade-mark  derives  no  validity  whatever  from  registration.  Its 
value  depends  on  prior  use.  Every  man  when  he  adopts  a 
trade- mark  may  register  it,  and  he  does  so  in  the  belief  that 
some  time  or  other  he  may  have  occasion  to  engage  in  inter- 
state commerce ;  but  suppose  a  controversy  arises  between  him 
and  a  citizen  of  the  same  state  in  regard  to  the  use  of  a  trade- 
mark in  that  state,  the  jurisdiction  of  the  state  court  over  the 
action  would  not  be  affected  by  the  fact  that  he  had  registered 
the  trade-mark.  The  amendment  proposed  by  Mr.  Eaton 
does  not  meet  the  difficulty  and  it  does  introduce  an  element 
of  confusion.  There  is  nothing  peculiar  about  a  trade-mark. 
It  is  the  simple  question  of  fraud  or  not,  and  an  ordinary  court 
can  deal  with  such  a  case  just  as  well  as  a  special  tribunal.  I 
think  you  have  laid  out  all  the  work  your  special  tribunal  can 
do  in  dealing  with  patent  cases. 

William  A.  Eetcham,  of  Indiana : 

I  assume  as  this  measure  comes  from  patent  lawyers  that  it 
meets  with  their  approbation,  and  I  have  nothing  to  say  on  the 
score  of  the  relation  of  the  patent  lawyer  to  it ;  but  on  the 
score  of  the  general  practitioner,  I  think  it  highly  desirable 
that  such  a  tribunal  as  this  should  be  created,  and  I  think  it 
is  exceedingly  important  that  it  should  be  created  in  a  manner, 
and  have  jurisdiction  of  all  these  questions,  that  ought  not  to 
clog  the  wheels  of  justice  either  at  nisiprius  or  in  the  Supreme 
Court.  There  are  plenty  of  men  who  are  very  good  common 
law  judges,  very  good  equity  judges,  and  very  good  patent 
judges ;  and  there  are  many  men  who  are  good  common  law 
and  equity  lawyers  who  could  not  be  good  patent  lawyers  at 
all.  There  is  the  inclination  to  consider,  the  tendency  of  taste, 
the  knowledge  that  ought  to  be  appropriated  to  this  work ;  and 
I  think  in  that  respect  the  bill  is  eminently  just.     As  the  law 
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now  Stands,  if  there  be  a  decision  in  the  First  Circuit  of  one 
kind  and  then  a  decision  in  the  Ninth  Circuit  of  another  kind, 
it  is  inevitable  that  the  Supreme  Court  of  the  United  States 
shall  be  called  upon  to  rectify  the  one  or  the  other,  and  with 
a  tribunal  of  this  kind  that  delay,  that  taking  of  the  attention 
of  the  Supreme  Court  from  other  matters,  is  of  exceeding  im- 
portance to  the  general  practitioner.  I  think  the  Supreme 
Court  is  now  about  three  and  a  half  years  behind  in  its  gen- 
eral business,  and  any  measure  that  will  result  in  relieving  the 
Supreme  Court  so  that  the  law  appeals  of  the  country  may  be 
heard  without  delay  is  an  extremely  desirable  one.  In  urging 
the  enactment  of  this  proposed  bill,  and  supporting  the  report, 
I  do  not  want  to  be  committed,  however,  to  the  proposition 
embodied  in  the  second  section  :  '^  The  President  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  one  of  the  judges  of  a  circuit  court  of  the  United 
States  as  President  Judge  of  said  United  States  Court  of 
Appeals."  That  is  the  creation  of  a  new  judicial  office  by 
Congress,  and  under  the  Constitution  it  occurs  to  me  that 
possibly  it  is  not  within  the  power  of  Congress  to  limit  the 
appointing  power  of  the  President  to  one  of  the  existing 
judges.  I  think  if  a  law  of  this  kind  was  passed  and  the 
President  should  appoint  as  President  Judge  a  lawyer  and  not 
a  judge  of  the  Circuit  Court,  and  he  should  be  confirmed  by 
the  Senate,  he  would  take  the  office  as  President  Judge  of  the 
court  and  hold  it  dejure  and  not  de  facto.  But  I  think  that 
those,  as  well  as  other  matters  with  respect  to  the  jurisdiction 
over  trade-marks,  this  Committee  and  the  respective  committees 
of  Congress  will  put  into  proper  shape.  The  main  thing  is  to 
relieve  the  Supreme  Court  from  the  oppressive  burden  of  busi- 
ness that  is  now  laid  upon  it,  and  to  do  it  with  the  celerity  that 
is  demanded. 

George  E.  Price,  of  West  Virginia : 

I  want  to  make  one  suggestion.  I  understood  from  the 
remarks  of  the  able  gentleman  who  presented  this  report  that 
the  main  reason  for  this  proposed  bill  is  the  fact  that  Circuit 
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Courts  of  Appeals  sometimes  differ  in  their  judgments  in  patent 
cases,  which  necessitates  an  appeal  to  the  Supreme  Court,  in- 
Yolying  delays  which  may  last  until  the  life  of  the  patent  has 
expired.  Now,  my  understanding  is  that  there  is  pending  in 
Congress,  and  before  a  special  committee,  a  proposition  that 
will  have  the  effect  of  correcting  this  evil,  the  proposition 
being  to  establish  an  appellate  court  purely  between  the  Cir- 
cuit Court  and  the  Supreme  Court,  to  which  all  appeals  from 
the  Circuit  Court  shall  go.  My  recollection  is  that  that  bill 
had  the  endorsement  of  this  Association ;  that  we  have  already 
recommended  to  Congress  that  that  scheme  be  adopted,  abol- 
ishing the  present  nine  Circuit  Courts  of  Appeals  and  creating 
one  Central  Court  of  Appeals  which  shall  be  an  intermediate 
court  between  the  Circuit  Courts  and  the  Supreme  Court.  If 
that  is  done,  then,  of  course,  this  bill  would  be  inconsistent 
with  it,  and  it  seems  to  me  on  the  ground  of  consistency,  per- 
haps, we  ought  to  be  careful  about  the  adoption  of  the  bill  here 
recommended. 

W.  0.  Hart,  of  Louisiana: 

Following  the  line  of  thought  suggested  by  the  gentleman 
from  Indiana,  it  seems  to  me  that  he  did  not  go  far  enough. 
I  do  not  think  there  can  be  any  doubt  that  the  provision  of 
this  proposed  law  in  section  2,  limiting  the  choice  of  the 
President  to  a  certain  class  of  persons  from  whom  the  Presi- 
dent Judge  shall  be  selected  is  unconstitutional.  The  Con- 
stitution of  the  United  States  divides  the  powers  of  the  govern- 
ment into  executive,  legislative  and  judicial,  and  what  belongs 
to  one  of  these  departments  cannot  be. exercised  by  another. 
If  the  right  of  appointment  is  vested  in  the  executive  depart- 
ment that  right  cannot  be  modified  by  the  legislative  depart- 
ment. Therefore,  when  this  law  proposes  that  the  President 
of  the  United  States  must,  out  of  the  entire  body  of  the  people, 
limit  his  selection  to  about  twenty-seven  men,  I  submit  the 
law  would  be  fatally  defective.  The  gentleman  says  that ;  but 
he  says  if  that  be  so,  the  committees  of  Congress  may  correct 
it.     Why,  sir,  are  we  going  to  recommend  to  Congress  a  law 
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which  we  know  Is  unconstitutional?  Is  that  our  province,  in 
the  hope  that  some  other  body  wiU  find  out  and  correct  our 
errors  ?  I  therefore  hope  that  if  this  matter  finally  pass,  the 
second  section  at  least  may  be  modified  so  that  there  may  be 
no  constitutional  objection  to  it. 

Samuel  D.  Weakley,  of  Alabama : 

I  should  ordinarily  be  averse  to  taking  issue  on  any  point 
upon  a  carefully  prepared  report  of  an  able  committee  of 
this  Association,  but  after  listening  to  the  discussion  that  has 
taken  place,  I  am  disposed  to  take  the  position  of  Mr.  James, 
of  Ohio,  and  of  Mr.  Storey,  of  Massachusetts,  to  the  effect 
that  the  operation  of  this  bill  should  be  confined  to  patent 
cases  and  copyright  cases.  There  is  a  vast  difference  in  the 
nature  of  the  litigation  in  a  patent  case  and  in  a  case  involv- 
ing a  trade-mark  or  unlawful  competition.  It  is  quite  true 
that  it  does  require  a  special  aptitude,  a  special  training  and 
certain  special  knowledge  to  be  a  patent  lawyer,  or  a  patent 
judge;  but  such  is  not  the  case  in  reference  to  cases  involving 
trade-marks  and  unlawful  competition  in  business.  I  should 
never  think  of  accepting  a  retainer  in  a  patent  case  myself, 
but  I  have  successfully  conducted  a  few  cases  involving  unlaw- 
ful competition  in  business  and  trade-marks.  There  is  another 
view  which  has  been  overlooked,  and  that  is  this  :  Anyone 
who  has  had  occasion  to  consult  the  authorities  on  the  subject 
will  find  that  in  nearly  every  case  bills  have  been  framed  in  a 
double  aspect;  claiming,  in  the  first  instance,  that  the  com- 
plainant possessed  a  valid  trade-mark  which  the  defendant  had 
infringed,  or,  if  that  were  not  the  case,  that  the  defendant  was 
making  an  imitation  of  the  goods  of  the  complainant,  and, 
although  the  complainant  did  not  have  a  technical  trade-mark, 
yet  the  defendant  was  guilty  of  unlawful  competition  in  busi- 
*ness — thus  producing  what  our  English  friends  call  a  *^  pass- 
ing-off case.''  In  a  recent  case  that  I  had,  the  bill  was  thus 
framed,  and  the  courts  held  with  the  complainant  on  both 
phases  of  the  case,  not  only  that  he  had  a  technical  trade- 
mark, but  that  the  defendant  was  guilty  of  seeking  to  pass  off 
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his  goods  as  and  for  the  goods  of  the  complainant.  In  nearly 
ererj  case  that  I  have  consulted,  both  in  our  state  courts  and 
in  the  federal  courts  on  this  subject,  I  found  the  bill  of  com- 
plaint was  filed  in  this  double  aspect.  In  the  bill  reported  by 
the  committee  it  is  proposed  simply  to  confine  the  jurisdic- 
tion of  the  court  to  appeals  in  trade-mark  cases  as  well  as 
patent  cases  and  copyright  cases,  not  including  those  of  unfair 
competition,  and  I  think  this  would  be  a  mistake.  It  is  pro- 
posed to  confide  to  this  court  jurisdiction  in  trade-mark  cases, 
which  would  be  capable  of  the  construction  that  it  referred 
only  to  technical  trade-marks  and  not  to  the  far  greater  num- 
ber of  cases  involving  unlawful  competition  in  business,  which, 
after  all,  is  necessarily  intertwined  with  the  co-ordinate  branch 
of  trade-marks  technically  so  called. 

Now,  Mr.  President  and  Gentlemen,  it  seems  to  me  that  it 
requires  no  technical  or  special  aptitude  on  the  part  of  any 
lawyer  to. conduct  a  trade-mark  case.  It  seems  to  me  that  it 
is  best  to  leave  these  cases  where  they  are.  This  is  a  growing 
branch  of  the  law,  and  it  is  going  to  be  one  of  its  most  im- 
portant branches.  There  have  been  hundreds  of  cases  of  this 
sort  in  the  north  and  east,  and  now,  as  we  are  increasing  in 
material  wealth,  we  are  beginning  to  have  them  in  the  south. 
Even  if  we  should  confine  trade-mark  cases  to  a  special  fed- 
eral tribunal,  we  should  still  have  such  cases  in  our  state 
courts.  We  should  still  have  a  vast  number  of  cases  involv- 
ing simply  unlawful  competition  in  business,  and  appeals  in 
those  cases  would  still  go  to  the  regular  Circuit  Courts  of  Ap- 
peals, because  under  the  act,  as  it  is  framed  by  the  committee, 
a  registered  trade-mark  would  simply  involve  those  cases  per- 
taining to  a  technical  trade-mark  pure  and  simple,  and  would 
not*deal  with  the  much  larger  field  of  cases  involving  unlawful 
competition  in  business,  which  is  by  far  the  more  important 
branch  of  the  subject.  In  very  many  cases  the  House  of 
Lords  in  England,  which  is  the  highest  authority  on  this  sub- 
ject, has  held  that,  although  the  complainant  does  not  have  a 
technical  trade-mark,  there  has  been  such  an  imitation  of  his 
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trade-mark  as  to  bring  the  defendant  within  the  jurisdiction  of 
a  court  of  equity  ;  and  the  law  in  that  regard  is  being  ex- 
tended day  by  day  until  it  reaches  almost  every  imitation  that 
is  designed  by  dishonest  parties  to  steal  the  good-will  and  busi- 
ness of  another.  So  I  would  support  the  amendment  of  the 
gentleman  from  Ohio,  and  the  views  of  the  gentleman  from 
Massachusetts  to  the  effect  that  all  reference  to  trade-marks 
should  either  be  stricken  out  of  this  proposed  bill,  or  that  the 
words  ^^  unlawful  competition  in  business  "  should  be  added. 

Charles  Marti ndale,  of  Indiana : 

I  think  I  perceive,  on  the  part  of  some  members  of  the  As- 
sociation, a  very  strong  desire  to  retain  in  the  state  courts 
jurisdiction  over  common  law  trade-marks  and  cases  of  unfair 
competition ;  but  I  think  those  gentlemen  have  criticised  this 
bill  under  a  misapprehension  of  it.  The  jurisdictional  clause 
of  this  bill  is  in  section  6 : 

"  The  United  States  Court  of  Appeals  shall  have  jurisdic- 
tion to  hear  and  determine  appeals  and  writs  of  error  from 
final  judgments  and  decrees  in  the  Circuit  Courts  of  the  United 
States  in  cases  arising  under  the  laws  of  the  United  States.'' 

There  is  in  the  jurisdictional  section  of  this  bill  no  inter- 
ference whatever  with  the  jurisdiction  of  the  state  court  in 
cases  of  common  law  trade-marks  or  cases  of  unfair  compe- 
tition. The  amendment  which  was  presented  by  the  gentle- 
man from  Ohio  (Mr.  James)  is,  therefore,  already  provided  for 
in  this  draft  of  the  bill.  There  can  be  no  interference  under 
this  draft  of  the  bill  if  it  became  a  law  with  the  jurisdiction 
of  State  courts  in  common  law  trade-marks  or  in  cases  of  un- 
fair competition.  Cases  of  that  class  could  not  come  before 
the  federal  courts  in  original  jurisdiction  nor  find  their 
way  to  this  Court  of  Appeals  unless  they  got  into  the  federal 
court  by  reason  of  the  general  jurisdictional  clause  of  the 
federal  judiciary  statute,  where  there  is  diverse  citizenship  or 
other  jurisdictional  fact. 

Francis  B.  James : 

It  is  stated  at  the  bottom  of  page  4  of  the  report,  as  the 
chief   reason  for  the  establishment  of  this  court,   that  you 
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would  haTe  one  coart  of  final  jurisdiction  for  cases  of  this 
character.  That  argument  fails  in  trade-mark  cases.  If  a 
registered  or  unregistered  trade-mark  is  litigated  between  a 
citizen  of  Indiana  and  a  citizen  of  Kentucky,  it  may  be  liti- 
gated in  the  federal  court.  If  litigation  arises  between 
citizens  of  the  same  state,  even  though  the  trade-mark  should 
be  registered,  it  must  be  exclusively  litigated  in  a  state  court. 
Under  those  circumstances  it  would  not  be  true  that  the 
validity  of  a  trade-mark  would  be  finally  determined  in  one 
federal  court. 

Charles  Martindale : 

If  there  is  jurisdiction  under  the  jurisdictional  clauses  of 
the  federal  judiciary  act,  and  a  case  of  unfair  competition  or 
a  trade-mark  thus  gets  into  the  federal  court,  you  cannot  well 
keep  it  out.  This  bill  as  it  is  now  drawn  does  not  interfere 
.with  the  jurisdiction  of  the  state  court  in  the  case  of  a  com- 
mon law  trade-mark.  It  is  only  technical  trade-mark  cases 
which  arise  under  the  laws  of  the  United  States  which  could 
possibly  find  their  way  into  this  proposed  court.  This  is 
simply  a  judicious  distribution  of  these  cases,  and  I  think 
the  general  features  of  this  bill  are  approved  by  the  consensus 
of  opinion  in  this  Association.  I  do  not  propose  to  enter 
into  any  constitutional  argument;  but  the  gentlemen  who 
drafted  this  bill — Edmund  Wetmore,  of  New  York,  Robert 
S.  Taylor,  of  Indiana,  Arthur  Steuart,  of  Maryland,  Wil- 
liam C.  Strawbridge,  of  Pennsylvania,  and  Lysander  Hill,  of 
Illinois — are  not  men  who  would  lightly  pass  over  such  con- 
siderations. This  bill  will  be,  as  Judge  Taylor  has  pointed 
out,  subject  to  close  scrutiny  by  four  committees  of  Congress. 
The  only  question  here  is,  Is  the  general  purpose  of  this  bill 
right?  I  think  we  all  agree  that  there  is  an  evil  to  be  reme- 
died. If  this  bill  is  right,  let  us  approve  it  and  pass  it  on. 
It  is  not  for  us  to  revise  it  or  to  refine  and  polish  it  here. 

Moorfield  Storey: 

I  would  like  to  know  whether,  if  a  bill  was  filed  in  the 
Circuit  Court  of  the  United  States  making  a  case  simply  of 
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unfair  competition  in  business  and  not  a  technical  trade-mark 
ca^e — whether,  under  the  terms  of  this  proposed  bill,  that 
case  would  go  to  this  special  court  ? 

Charles  Martindale : 

ft 

If  a  bill  was  filed  in  the  federal  court  where  there  was 
jurisdiction  on  the  ground  of  diverse  citizenship  involving 
unfair  competition,  the  uppeal  in  such  a  case  as  that  would  go 
to  the  Circuit  Court  of  Appeals,  as  it  does  now. 

Moorfield  Storey : 

Then  you  have  this  state  of  affairs :  That  where  a  trade- 
mark is  not  registered  the  Circuit  Court  of  Appeals  takes 
charge  of  the  appeal,  and  where  it  is  registered  the  appeal 
goes  to  this  special  tribunal.  So  that  in  the  same  case,  where 
the  rights  depend  not  on  the  registration,  but  on  the  common 
law,  the  mere  fact  that  the  trade-mark  is  registered  changes 
the  appellate  tribunal.  It  seems  to  me  wiser  that  the 
whole  class  of  questions  which  are  the  same  should  be  dealt 
with  in  the  same  manner,  and  that  you  should  not  have  one 
appellate  tribunal  laying  down  the  law  in  a  case  where  the 
trade-mark  is  registered  and  nine  other  appellate  tribunals 
laying  down  the  law  in  a  case  where  it  has  not  been  registered. 

Charles  Martindale : 

It  seems  to  me  the  answer  to  the  gentleman's  inquiry  is 
simple.  If  the  cause  of  action  arose  under  the  federal  laws, 
in  that  class  of  cases  it  would  go  to  the  court — 

Moorfield  Storey : 

Will  the  gentleman  name  a  case  where  that  can  arise  ? 

Charles  Martindale : 

It  would  arise  in  the  case  of  a  registered  trade-mark. 

Samuel  D.  Weakley : 

I  should  like  to  ask  the  gentleman  from  Indiana  a  question. 
If  a  bill  were  brought  between  citizens  of  different  states  in 
the  Circuit  Court  of  the  United  States  in  a  double  aspect, 
claiming  in  the  one  aspect  that  the  complainant  had  a  tech- 
nical  trade-mark   registered  under  the  laws   of  the  United 
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States,  and  in  the  other  that  the  defendant  had  been  guilty 
of  unlawful  competition  in  business,  whether  the  complainant 
had  a  trade-mark  or  not  in  fact,  that  the  defendant  had  by 
imitation  sought  to  palm  off  his  goods  as  those  of  the  com- 
plainant, and  an  appeal  was  desired  to  be  taken  in  that  case, 
where,  under  the  proposed  bill,  would  it  go?  Would  both 
phases  of  the  case  go  to  this  special  court,  or  would  both 
phases  of  the  case  go  to  the  Circuit  Court  of  Appeals,  or 
would  you  split  it  in  two,  and  send  half  of  it  to  Washington 
and  the  other  half  of  it — if  the  case  were  in  my  district — to 
New  Orleans? 

Charles  Martindale : 

I  shall  have  to  pass  the  answer  up  to  the  new  court  on  its 
creation. 

The  President : 

Mr.  James  has  moved  to  strike  out  in  section  6  of  the  bill, 
in  two  places,  the  words  ^^  trade-mark/'  Mr.  Eaton  moved  as 
a  substitute  to  retain  section  6  as  it  stands,  but  to  limit  the 
word  '*  trade-mark "  by  adding  "  registered  under  Acts  of 
Congress.*'  The  question  is  now  on  the  substitute  of  Mr. 
Eaton  for  Mr.  James'  amendment. 

The  substitute  was  lost. 

The  President : 

The  question  now  recurs  on  the  amendment  offered  by  Mr. 
James  for  the  resolution  of  the  committee. 

R.  S.  Taylor : 

Before  the  question  is  put  on  that,  Mr.  President,  I  would 
like  to  say  a  word.  I  am  forcibly  reminded  of  the  sacred  prov- 
erb that  as  ^^  Iron  sharpeneth  iron,  so  a  man  sharpeneth  the 
countenance  of  his  friend."  The  criticisms  made  upon  this 
report  within  the  last  half  hour  are  a  striking  illustration  of 
the  value  of  counsel.  There  is  great  force  in  the  suggestion 
made  by  the  gentleman  from  Massachusetts  (Mr.  Storey). 
The  point  he  suggests  was  considered  by  the  committee  and 
was  regarded  by  it  as  a  question  for  further  consideration. 
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The  committee  are  not  disposed  to  stand  strenuously  upon 
that  feature  of  the  bill  which  gives  jurisdiction  to  the  proposed 
court  in  trade-mark  cases ;  and  upon  that  question  they  will 
be  glad  to  have  the  Association  exercise  its  own  judgment. 

The  President : 

The  question  is  on  the  amendment  of  Mr.  James. 

The  amendment  was  adopted. 
The  President : 

The  question  now  recurs  on  the  adoption  of  the  report  of  the 
committee  as  just  amended. 

Simeon  E.  Baldwin,  of  Connecticut : 

It  would  seem  to  me  very  unfortunate  if  this  body  were  to 
recommend  to  Congress  the  passage  of  a  bill  containiug  a 
feature  which  may  be  unconstitutional.  While  I  should  not 
be  prepared  to  go  to  the  length  of  one  of  the  gentlemen,  it 
seems  to  me  that  the  gentleman  from  Indiana  was  right  in 
saying  that  it  is  at  least  doubtful  whether  the  provision  limit- 
ing the  President  in  a  choice  of  a  President  Judge  to  the 
Circuit  Court  Judges  can  be  maintained.  Suppose  a  bill  were 
passed  by  Congress  that  every  ambassador  henceforth  nomi- 
nated by  the  President  of  the  United  States  should  be  selected 
from  those  who  then  occupied  the  position  of  minister  resident. 
There  would  be  strong  ground  for  saying  that  such  a  measure 
might  be  politic,  because  every  minister  resident  would  have 
had  an  apprenticeship  in  diplomacy.  But  could  you  limit  the 
power  of  the  President  in  that  way  ?  If  you  could  not,  can 
you  limit  him  in  this  way  ?  I  would  appeal  to  the  gentleman 
in  charge  of  this  report  and  ask  him  whether  it  would  not  be 
wiser  to  strike  out  everything  in  that  connection  except  that 
which  requires  the  President  to  appoint  some  one  person  as 
President  Judge.  I  will  move  that  the  second  section  read  in 
this  way  :  "  The  President  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate,  shall  appoint  a  Presi- 
dent Judge  of  said  United  States  Court  of  Appeals.'' 
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Walter  George  Smith,  of  Pennsylyania : 

I  think  it  would  be  the  sentiment  of  most  of  us  to  approve 
of  the  general  idea  of  the  creation  of  a  court  of  final  appeal 
in  patent  cases,  but  not  to  commit  ourselves  in  any  way  to  the 
details  of  the  bill.  I  therefore  move  as  a  substitute  the  fol- 
lowing : 

That  the  American  Bar  Association  accepts  the  report  of 
the  Committee  on  Patent,  Trade-mark  and  Copyright  Law, 
and  approves  of  the  creation  of  a  separate  court  of  final  ap- 
peal in  patent  and  copyright  cases,  and  the  committee  is 
instructed  to  present  this  recommendation  to  Congress. 

That  will  leave  all  this  matter  of  detail  of  the  bill  to  be  con- 
sidered by  Congress,  and  will  not  commit  us  to  any  of  the 
distinct  features  of  the  bill  excepting  the  general  proposition 
that  there  shall  be  a  final  court  of  appeals  in  patent  cases  and 
in  copyright  cases. 

R.  S.  Taylor : 

I  wish  to  say  a  word  in  regard  to  the  amendment  offered  by 
Judge  Baldwin ;  I  do  not  know  whether  it  was  seconded  or 
not. 

A  Member : 
I  second  it. 

R.  S.  Taylor : 

This  subject  was  also  somewhat  considered  by  the  commit- 
tee. It  was  thought  that  this  section  would  not  be  unconsti- 
tutional as  a  whole ;  that  the  restriction  which  it  contains 
would  not  invalidate  the  creation  of  the  court,  and  would  not 
invalidate  an  appointment  made  pursuant  to  its  terms.  The 
only  question,  as  it  seemed  to  us,  was  whether  the  President 
might  not  disregard  the  limitation  contained  in  the  section, 
and  what  the  effect  of  it  would  be  in  that  case.  In  reference 
to  the  amendment  offered  by  the  gentleman  from  Pennsylvania 
(Mr.  Smith),  I  very  much  prefer,  on  behalf  of  the  committee, 
that  the  approval  of  the  Association  to  this  bill  shall  be  with- 
out qualification  in  terms.    When  we  take  the  bill  before  Con- 
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gress,  we  would  much  prefer  not  to  be  obliged. to  say  that  it 
has  received  the  qualified  approval  of  this  Association.  We 
may  be  sure  that  Congress  will  take  liberties  enough  with  it 
anyway,  no  matter  what  we  say  ;  and  I  should  therefore  pre- 
fer that  such  amendments  as  appear  to  the  Association  to  be 
wise  should  be  made  now,  so  that  we  may  take  the  bill  to  Con- 
gress with  the  unqualified  approval  of  the  Association. 

Arthur  Steuart,  of  Maryland  : 

May  I  say  a  word  upon  the  amendment  offered  by  the  gen- 
tleman from  Pennsylvania  ?  At  the  last  session  of  this  Asso- 
ciation this  committee  was  instructed  to  prepare  a  report  and 
present  a  bill,  with  the  general  purpose  of  this  bill  as  a  guide. 
Now  the  committee  has  reported,  and  if  the  amendment  offered 
by  the  gentleman  from  Pennsylvania  prevails,  it  will  stand  in 
effect  as  a  rejection  of  the  bill  presented  by  the  committee. 

Walter  George  Smith : 

That  is  the  distinct  intention  of  the  amendment — not  to 
accept  that  bill. 

Arthur  Steuart : 

If  the  bill  is  rejected,  but  the  resolution  offered  by  the  com- 
mittee is  adopted,  and  the  committee  is  instructed  to  lay 
before  Congress  an  expression  of  opinion  from  the  American 
Bar  Association  that  some  such  court  should  be  created,  the 
only  thing  the  committee  can  do,  if  the  same  committee  is 
reappointed,  will  be  to  lay  before  Congress  this  bill  as  being  a 
suggestion  to  Congress  as  to  what  shall  be  done  to  carry  out 
the  instructions  of  this  Association.  The  committee  will  then 
be  in  the  anomalous  position  of  having  first  received  the  in- 
struction of  the  Association  to  frame  a  bill ;  secondly,  of  a 
resolution  of  the  Association  rejecting  this  bill ;  and  thirdly, 
of  a  resolution  of  the  Association  instructing  the  committee 
to  go  before  Congress  with  some  sort  of  a  measure — all  of 
which  will  result  in  Congress  paying  no  attention  whatever  to 
anything  the  committee  may  say.  If,  therefore,  the  work  of 
this  committee  is  to  be  of  any  value,  the  only  way  in  which 
it  can  be  made  of  value  is  that  this  bill,  which  has  been  con- 
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sidered  very  carefully  by  the  committee,  shall  receive  the 
endorsement  of  the  Association.  If  it  is  not  to  receive  the 
endorsement  of  the  Association,  then  the  committee  had  better 
be  discharged  and  told  to  do  nothing. 

Edward  A.  Harriman,  of  Connecticut: 

I  wish  to  advocate  the  amendment  of  the  gentleman  from 
Pennsylvania.  It  seems  to  me  that  the  sentiment  of  the 
Association  is  in  favor  of  the  principle  of  the  bill,  but  that 
the  bill  as  drafted  by  the  committee  cannot  receive  the  en- 
dorsement of  the  Association.  It  seems  to  me  also  that  the 
amendment  of  Judge  Baldwin  covers  only  section  2,  and  does 
not  cover  the  other  recommendations  in  reference  to  the 
appointment  of  judges  from  the  Circuit  Court  bench ;  that 
the  limiting  of  the  power  of  the  President  is  unconstitutional. 

Joseph  R.  Edson,  of  the  District  of  Columbia: 
The  objection  to  section  2  might  be  overcome  by  substi- 
tuting the  word  "  transfer  "   or  "  assign  '*  in  the  second  line. 
So  there  would  be  no  objection  to  the  court  creating  a  new 
office. 

The  President : 

I  will  ask  Judge  Baldwin  if  he  accepts  Mr.  Smith's 
amendment  as  a  substitute  for  his  ? 

Simeon  E.  Baldwin : 

I  am  one  who  believes  in  the  adoption  of  the  report  of  the 
committee,  and  the  approval  of  their  bill  with  suitable  amend- 
ment. I  therefore  do  not  feel  willing  to  accept  the  substi- 
tute oiTered  by  Mr.  Smith.  I  believe  that  with  the  amend- 
ment that  has  been  suggested,  simply  making  the  second 
section  provide  for  the  appointment  of  a  President  Judge,  the 
only  serious  defect  in  the  bill  will  be  cured. 

The  President : 

The  Chair  asks  if  Mr.  Smith's  amendment  has  been  sec- 
onded? 

Edward  A.  Harriman : 
I  second  it. 
6 
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The  President  : 

Then  the  question  will  be  put  on  Mr.  Smith's  amendment. 

The  amendment  was  lost. 

The  President : 

The  question  is  now  on  the  amendment  offered  by  Judge 
Baldwin,  to  strike  out  certain  words  in  the  second  section, 
which  relate  to  the  class  of  persons  from  whom  the  President 
of  the  United  States  shall  maktf  his  selection  of  a  President 
Judge. 

W.  0.  Hart,  of  Louisiana : 

I  desire  to  offer  an  amendment  to  that  by  striking  out  sec- 
tions 2  and  3,  and  adding  to  section  1,  after  the  word 
^'judges '*  in  the  fourth  line, ''AH  to  be  appointed  by  the 
President  of  the  United  States,  one  of  whom  shall  be  desig- 
nated as  President  Judge  of  said  court." 

The  President : 

The  amendment  of  the  gentleman  from  Louisiana  does  not 
appear  to  be  seconded,  and  the  Chair  will  therefore  put  the 
question  on  the  amendment  offered  by  Judge  Baldwin. 

The  amendment  was  adopted. 

The  President : 

Judge  Baldwin's  amendment  is  adopted  and  the  question 
now  recurs  upon  the  report  and  recommendation  of  the  com- 
mittee as  thus  amended. 

Seymour  D.  Thompson,  of  New  York : 

I  wish  to  offer  what  may  be  a  trivial  amendment,  but  which 
seems  to  me  an  important  one.  It  relates  to  the  name  of  this 
new  court,  and  it  is  this : 

Resolvedj  That  wherever  in  this  draft  bill  the  words 
''  United  States  Court  of  Appeals  "  occur,  the  reading  shall  be 
**  United  States  Court  of  Patent  Appeals." 

Otherwise  I  am  afraid  this  will  create  confusion  between  the 
nine  Circuit  Courts  of  Appeals  and  this  one  United  States 
Court  of  Appeals.     If  not  the  infringement  of  a  trade  name. 
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still  it  will  create  confusion  in  the  minds  of  the  public,  though 
possibly  not  in  the  minds  of  well-trained  practitioners. 

John  P.  Nields,  of  Delaware  : 
I  second  that  amendment. 

R.  S.  Taylor : 

I  wish  to  say  on  behalf  of  the  committee  that  this  question 
received  a  good  deal  of  consideration  by  us.  The  committee 
was  unwilling  to  do  what  might  seem  to  belittle  the  court  by 
styling  it  a  Court  of  Patent  Appeals.  Congress  may  possibly 
confer  other  jurisdiction  upon  this  court.  By  the  terms  of  the 
proposed  bill,  the  court  is  given  original  jurisdiction,  on  one 
subject,  which  although  limited  and  rarely  to  be  exercised,  is 
important  in  its  character.  The  use  of  the  terms  '^  Court  of 
Appeals"  and  '' appellate  court "  is  common  throughout  the 
United  States  as  applied  to  tribunals  intermediate  between  the 
nm  pritis  court  and  the  Supreme  Court,  and  it  seemed  to  us 
that  this  court  ought  to  have  a  general  name  and  not  a  specific 
name  designating  its  business,  and  that  it  ought  to  be  called 
either  the  "  United  States  Court  of  Appeals  "  or  the  "  United 
States  Appellate  Court "  and  not  a  Court  of  Patent  Appeals. 

Moorfield  Storey : 

Inasmuch  as  the  whole  purpose  of  this  statute  is  to  create  a 
court  that  shall  deal  with  patent  appeals,  if  Congress  is 
tempted  to  add  to  its  jurisdiction  other  business,  the  whole 
object  of  the  statute  would  be  defeated.  Therefore,  it  should 
be  our  aim  to  prevent  extending  that  temptation  to  Congress. 

The  President : 

The  question  before  the  house  is  as  to  the  adoption  of 
Judge  Thompson's  amendment. 

The  amendment  was  adopted. 

The  President : 

The  question  recurs  on  the  report  of  the  committee  and  the 
resolution  as  a  whole  as  now  amended. 
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« 

Francis  B.  James,  of  Ohio : 

As  the  words  '^  trade-mark  "  have  been  stricken  out  of  the 
sixth  section  and  the  jurisdiction  of  the  court  limited,  those 
same  words  should  go  out  in  the  fourth  line  of  page  13,  sec- 
tion 8. 

The  President : 

That  is  so,  and  that  change  may  be  made.  The  question  is 
on  the  adoption  of  the  committee's  report  as  amended  by  the 
various  amendments  which  have  been  passed. 

The  report  as  amended  was  adopted. 

Hiram  F.  Stevens,  of  Minnesota : 

I  ask  unanimous  consent  that  the  regular  order  of  business 
be  suspended  in  order  that  Mr.  Storey  may  present  a  resolu- 
tion which  I  guarantee  will  meet  with  no  dissent. 

Moorfield  Storey,  of  Massachusetts  : 

I  am  extremely  sorry  that,  owing  to  my  own  fault,  I  have 

not  been  able  to  enjoy  the  entire  three  days  of  this  meeting,  but  I 

have  enjoyed  it  so  much  while  I  have  been  here  that  I  offer 

this  resolution  with  great  pleasure,  and  if  this  language  is  not 

as  cordial  as  the  members  of  the  Association  would  like,  it  is 

because  time  was  short  and  perhaps  my  command  of  language 

imperfect,  but  I  trust  my  defects  may  be  supplemented  by 

other  members  of  the  Association. 

Resolved^  That  the  American  Bar  Association  will  always 
recall  with  peculiar  pleasure  the  gracious  hospitality  with 
which  it  has  been  received  by  the  Bar  of  Virginia,  and  the 
pleasant  surroundings  of  this  meeting,  and  that  it  thanks  not 
only  the  gentlemen  of  the  Virginia  State  Bar  Association,  but 
also  the  ladies  who  have  done  so  much  to  make  our  days  and 
evenings  here  especially  delightful. 

Hiram  F.  Stevens : 

I  move  the  adoption  of  the  resolution  offered  by  Mr.  Storey 
by  a  rising  vote. 

The  President : 

Gentlemen,  it  affords  the  Chair  great  pleasure  to  put  the 
question  on  this  resolution.  All  in  favor  of  the  adoption  of 
the  resolution  will  manifest  it  by  rising. 
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The  resolution  was  adopted. 

Walter  George  Smith,  of  Pennsylvania : 
The  resolution  offered  by  Mr.  Storey  suggests  to  me  the 
opportunity  of  offering  this  resolution  : 

Resolvedy  That  the  thanks  of  this  Association  are  tendered 
to  the  Colorado  Bar  Association  for  the  gift  of  the  silver 
bands  that  will  henceforth  encircle  the  gavel  used  by  the 
Presidents  of  this  Association  since  its  organization  in  1878. 
This  gift  will  typify  for  all  future  time  the  bond  of  friendship  and 
brotherhood  that  connects  the  members  of  the  American  Bar 
Association  to  those  who  received  them  with  such  generous 
hospitality  at  their  session  last  year  in  the  beautiful  city  of 
Denver. 

John  W.  Echols,  of  the  District  of  Columbia : 
I  second  the  adoption  of  that  resolution. 

The  President : 

It  may  interest  the  members  of  the  Association  to  know 
thiat  the  wooden  part  of  this  gavel  which  I  hold  in  my  hand 
was  purchased  at  Saratoga  on  the  day  of  the  organization  of 
this  Association,  and  during  all  the  time  that  has  since  inter- 
vened it  has  gone  back  and  forth  to  the  various  meeting 
places  of  this  Association  ;  and  the  thought  occurred  to  me 
that  at  the  end  of  twenty-five  years  it  should  be  suitably 
decorated — 

J.  R.  Lamar,  of  Georgia  : 

As  a  sort  of  silver-wedding  present. 

The  President : 

Yes,  as  a  sort  of  silver-wedding  memento.  I  happened  to 
mention  the  thought  to  Mr.  Piatt  Rogers,  of  Colorado :  and 
through  him  the  Colorado  Bar  Association  passed  a  vote  that 
a  sufficient  quantity  of  virgin  silver  of  Colorado  should  be 
presented  to  this  Association  for  the  decoration  of  this  gavel. 
This  has  been  done,  and  the  names  of  the  Presidents  of  the 
Association,  all  of  whom  have  used  it,  have  been  inscribed 
upon  it. 

The  resolution  was  adopted. 
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Theodore  P.  Davis,  of  Indiana : 

Mr.  President,  I  rise  for  the  purpose  of  moving  that  we 
reconsider  the  vote  on  the  report  of  the  Committee  on  Law 
Reporting  and  Digesting.  I  make  the  motion  with  a  view  of 
following  it  with  a  motion  to  recommit  the  report  to  the  com- 
mittee for  further  consideration,  to  the  end  that  they  may  be 
heard  in  support  of  the  report  at  the  next  annual  meeting  of 
the  Association.  I  think  it  is  a  matter  of  too  much  import- 
ance to  pass  over  lightly.  I  therefore  move  that  we  recon- 
sider the  vote  by  which  that  report  was  rejected  a  few 
moments  ago. 

R.  W.  Breckenridge,  of  Nebraska : 

As  the  mover  of  the  motion  by  which  the  recommendation 
of  the  committee  was  lost,  I  second  the  motion  now  made  to 
reconsider,  in  order  that  we  may  not  be  guilty  of  any  discour- 
tesy to  the  committee  ;  but  I  wish  it  to  be  understood  that  I 
in  no  way  recede  from  my  unqualified  hostility  to  the  recom- 
mendations of  the  committee. 

The  motion  to  reconsider  was  adopted. 

The  President  : 

The  vote  is  reconsidered  and  the  report  is  now  before  the 
house. 

At  the  request  of  the  President,  William  A.  Glasgow,  Jr., 
Vice-President  of  the  Association  from  Virginia,  took  the 
Chair. 

Theodore  P.  Davis : 

I  now  move  that  the  report  be  recommitted  to  the  com- 
mittee. 

Frank  Harvey  Field,  of  New  York : 

Mr.  Chairman,  am  I  not  correct  in  understanding  that  that 
will  amount  to  a  tacit  approval  of  the  report,  and  its  printing 
in  the  minutes  of  our  proceedings  ? 

Theodore  P.  Davis : 

It  goes  back  to  the  committee  for  further  consideration, 
and  they  will  present  another  report  next  year. 
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The  Chairman : 
That  18  correct. 

The  motion  to  recommit  was  adopted. 

R.  W.  Breckenridge,  of  Nebraska : 

I  would  like  to  make  a  report  on  behalf  of  the  committee 
to  whom  was  referred  the  Treasurer's  report. 

The  Chairman : 

You  may  do  that  now. 

R.  W.  Breckenridge : 

The  committee  to  whom  was  referred  the  report  of  the 
Treasurer  begs  leave  to  report  that  they  have  examined  the 
same,  and  the  accounts  submitted  by  the  Treasurer,  and  find 
them  all  entirely  correct. 

The  Chairman  \ 

The  report  will  be  received  and  filed.  Gentlemen  will  now 
give  their  attention  to  the  second  report  from  the  committee 
on  Patent  Law. 

Arthur  Steuart,  of  Maryland : 

I  have  been  requested  to  present  the  report  of  the  commit- 
tee upon  the  subject  of  trade-mark  legislation.  Five  years 
ago  this  matter  was  before  this  Association,  and  that  time  the 
committee  was  directed  to  prepare  a  bill  providing  for  the 
registration  of  trade-marks  used  in  foreign  and  interstate  com- 
merce. This  was  done,  and  at  the  meeting  in  Saratoga  four 
years  ago  such  a  bill  was  presented  and  indorsed  by  the  Asso- 
ciation, and  the  committee  was  directed  to  present  it  to  Con- 
gress. Immediately  subsequent  to  that  time  the  matter  was 
under  consideration  by  Congress,  and  a  commission  was  ap- 
pointed by  Congress  to  draft  a  trade-mark  bill.  That  being 
the  case,  your  committee  thought  it  improper  that  they  should 
file  with  Congress  any  recommendation  at  all  pending  the  re- 
port of  the  Congressional  Commission.  Two  years  later  the 
Congressional  Commission  filed  a  report,  but  unfortunately 
they  filed  two  reports — a  majority  report  and  a  minority  report, 
which  were  so  diverse  that  Congress  was  unable  to  decide 
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between  them,  and  the  report  of  every  commission  which  can- 
not agree  between  its  own  members  as  to  what  it  will  recom- 
mend goes  for  nothing.  Subsequently,  therefore,  and  prior 
to  the  last  meeting  of  the  Association,  your  committee  pre- 
sented these  facts  and  asked  for  instructions,  and  at  the  last 
meeting  in  Saratoga  the  committee  was  instructed  to  prepare 
another  bill  and  to  present  it  to  this  meeting.  The  first  thing 
the  committee  did  was  to  take  up  the  Commission's  report 
and  examine  it  carefully.  They  found  in  the  report  of  the 
Commission  two  bills  based  upon  two  distinct  and  difierent 
theories.  One  was  the  bill  of  the  majority,  which  was  based 
upon  the  European  theory  of  property  in  trade-marks  by 
virtue  of  registration ;  the  other  was  based  upon  the  theory  of 
the  acquisition  of  title  to  the  good-will  of  the  business  and  the 
symbols  of  trade  by  adoption  and  use.  The  committee  con- 
sidered that  the  second — the  minority  report — was  more  in 
harmony  with  the  law  of  the  United  States  than  the  majority 
bill,  and  therefore  the  committee  requested  Mr.  A.  P.  Gree- 
ley, who  was  a  member  of  the  Commission,  and  who  had  filed 
the  minority  report,  to  meet  with  it  in  conference  and  to  assist 
the  committee  in  the  preparation  of  a  bill.  This  was  done, 
and  as  the  result  of  that  conference  the  bill  which  Mr.  Greeley 
had  prepared,  in  substantially  all  of  its  details,  was  adopted 
by  the  committee  with  one  exception.  While  this  was  going 
on,  certain  legislation  had  been  proposed  in  Congress  pertain- 
ing to  another  subject — that  of  the  protection  of  the  public 
against  the  adulteration  of  foods,  known  as  the  Pure  Food  Bill. 
In  that  bill  there  was  some  provision  made  for  the  punishment 
of  persons  for  the  false  branding  of  goods.  That  partook  of 
the  nature  of  trade-marks.  It  would  have  given  a  remedy 
which  would  have  been  useful,  to  some  extent,  for  the  protec- 
tion of  trade-marks.  That  bill  passed  the  House  by  a  large 
majority,  and  it  went  into  the  Senate  and  was  favorably  re- 
ported by  the  committee.  In  the  report  of  the  Senate  com- 
mittee it  was  said : 
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'^  Believing  that  counterfeit  goods  which  are  traded  for 
honest  dollars  should  be  placed  under  the  same  ban  as  coun- 
terfeit dollars  traded  for  honest  goods,  this  committee  recom- 
mends that  the  bill  do  pass." 

That  expresses  exactly  the  sentiment  of  the  committee — to 
the  eifect  that  the  fraudulent  and  wilful  imitation  of  a  trade- 
mark should  be  punished  criminally,  and  with  that  object  in 
view  the  committee  has  added  to  the  bill  prepared  by  Mr. 
Greeley  certain  criminal  sections.  Those  are  parts  of  the  bill. 
The  bill  is  printed  in  extenso  in  the  report,  and  you  have  all 
seen  it.  I  would  offer  on  behalf  of  the  committee  the  follow- 
ing resolution : 

Itesolved,  That  the  Committee  on  Patent,  Trade-mark  and 
Copyright  Law  are  hereby  instructed  to  cause  the  bill  appended 
to  its  report,  relating  to  trade- marks,  to  be  introduced  into 
Congress  with  the  request  of  this  Association  for  its  passage. 

T.  H.  Somerville,  of  Michigan  : 
I  second  that  resolution. 

Francis  B.  James,  of  Ohio : 

I  wish  to  offer  an  amendment  to  the  effect  that  the  bill  be 
so  amended  as  to  provide  for  the  registration  of  trade-marks 
in  the  Department  of  Commerce,  and  to  provide  for  the  ap- 
pointment of  a  Commissioner  of  Trade-marks  in  said  depart- 
ment. In  view  of  the  fact  that  there  seems  to  be  an  uninten- 
tional omission  in  section  30,  page  18,  line  1,  I  further  move 
that  it  be  amended  by  adding  after  the  word  ^'suit''  the 
words  ''or  criminal  prosecution."  Also  to  add  after  the 
word  "  design  **  the  words  "  or  which  has  the  effect  of  deceiv- 
ing the  public." 

Arthur  Steuart : 

I  should  be  very  glad,  on  behalf  of  the  committee,  to  have 
Mr.  James'  views  with  reference  to  the  purpose  of  this  amend- 
ment. 

The  Chairman : 

Will  the  gentleman  from  Ohio  enlighten  the  committee  ? 
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Francis  B.  James : 

It  is  not  obvious  why  trade-marks  should  be  registered  in 
the  office  of  the  Commissioner  of  Patents.  The  power  of  Con- 
gress to  grant  patents  is  derived  under  the  specific  grant  in 
the  Constitution  that  Congress  shall  have  the  power  to  secure 
to  inventors  for  limited  times  the  exclusive  rights  to  their  dis- 
coveries. The  power  to  provide  for  the  registration  of  trade- 
marks is  from  the  provision  of  the  Constitution  that  Congress 
shall  have  power  to  regulate  interstate  commerce,  foreign  com- 
merce and  commerce  with  the  Indian  tribes.  The  principles 
of  patent  law  have  no  application  to  the  law  of  trade-marks. 
A  trade-mark  is  a  fanciful  or  arbitrary  mark  affixed  to  articles  of 
commerce  for  the  purpose  of  indicating  origin  or  ownership, 
and  has  no  abstract  existence.  It  is  not  like  a  patent,  which 
is  an  abstract  right  granted  to  an  individual  to  make  a  prod- 
uct, or  design  or  compound  or  use  a  process ;  nor  is  it  like  a 
copyright,  which  secures  to  an  author  an  exclusive  right  to 
publish  a  manuscript.  If  a  man  coin  the  word  ^'  Uneeda,^'  the 
law  gives  him  no  right  to  that  word,  but  will  protect  him  in  an 
exclusive  use  of  the  word  in  marketing  a  biscuit.  When  he 
attaches  the  word  ^'  Uneeda"  to  a  biscuit,  it  is  regarded  as  a 
substitute  for  his  signature.  It  is  only  as  an  element  of  com- 
merce that  the  law  recognizes  a  trade-mark  and,  therefore, 
it  falls  within  the  laws  governing  commerce  and  trade.  It  is 
difficult  to  see  why  the  Patent  Office,  with  its  peculiar  rules 
administered  by  men  trained  as  mechanics  and  versed  in 
technical  knowledge,  should  have  jurisdiction  of  trade-marks. 
Those  who  have  had  experience  in  matters  pertaining  to  trade- 
marks and  patents  know  that  the  Commissioner  of  Patents  and 
the  examiners  have  too  often  tried  to  apply  the  technical  rules 
of  the  patent  law  to  trade  marks.  As  a  rule,  these  men  are  not 
versed  in  the  broad  principles  of  commerce.  The  law  of  trade- 
marks rests  on  principles  of  commerce,  as  was  decided  by  the 
Supreme  Court  of  the  United  States  in  Trade-Mark  Cases.  * 
Because  the  power  of  Congress  to  provide  for  the  registration 
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of  trade-marks  is  derived  from  the  provisions  of  the  Constitu- 
tion of  the  United  States,  giving  Congress  power  to  regulate 
foreign  and  interstate  commerce,  the  subject  of  the  registra- 
tion of  trade-marks  should  be  vested  in  the  Department  of 
Commerce.  In  1870,  when  the  first  federal  trade-mark  law 
was  passed  (declared  unconstitutional  ten  years  later),  there 
was  no  Department  of  Commerce,  and  it  was  a  matter  of  con- 
venience to  pick  out  the  Patent  Office.  Again,  in  1880,  when 
the  new  trade-mark  law  was  passed,  there  was  no  Department 
of  Commerce.  When  the  American  Bar  Association  now  asks 
legislation  upon  a  branch  of  commercial  law,  we  should  adhere 
to  a  proper  classification  and  trade-marks  should  be  registered 
in  the  Department  of  Commerce. 

W.  J.  Knight,  of  Iowa : 

I  wish  to  second  the  amendment  of  Mr.  James.  The  present 
Patent  Office  is  already  notoriously  overcrowded,  and  it  would 
be  a  relief  to  that  department  to  have  the  whole  matter  of 
trade-marks  go  into  a  different  department. 

J.  Nota  McGill,  of  the  District  of  Columbia : 
I  wish  to  second  what  Mr.  James  has  said  also  as  to  the 
propriety  of  having  the  registration  of  trade-marks  under  the 
control  of  the  Department  of  Commerce.  For  the  informa- 
tion of  the  Association,  I  will  add  that  the  Commission  ap- 
pointed by  the  President  to  revise  and  consolidate  laws  relating 
to  the  Department  of  Commerce  has  under  consideration  the 
question  of  transferring  to  that  department  the  registration  of 
trade-marks.  The  sooner  this  power  is  removed  from  the 
Patent  Office  the  better  it  will  be  for  merchants  and  manufac- 
turers throughout  the  country.  Nevertheless,  while  it  is  desir- 
able to  have  the  registration  of  trade-marks  transferred,  I  do 
not  think  that  even  that  vitally  important  subject  should  inter- 
fere with  the  passage  of  the  present  measure.  I  believe,  how- 
ever, that  the  Commission  will  make  a  favorable  report,  and 
recommend  to  the  Congress  or  the  President  that  the  regis- 
tration of  trade-marks  be  transferred  to  the  Department  of 
Commerce,  where  the  subject  properly  and  logically  belongs. 
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The  Chairman : 

The  question  is  upon  the  report  of  the  committee,  to  which 
the  gentleman  from  Ohio  (Mr.  James)  offers  two  amendments. 
The  first  amendment  is  in  section  30  after  the  word  '^  suit,"  in 
line  1,  to  add  ^^  or  criminal  prosecution." 

The  amendment  was  adopted. 

The  Chairman  : 

The  further  amendment  is  in  line  4 ;  after  the  word  ^^  de- 
sign **  add  the  words,  *^  or  which  has  the  effect." 
The  amendment  was  adopted. 

The  Chairman : 

The  question  now  recurs  upon  the  report  made  by  the  com- 
mittee as  just  amended. 

Moorfield  Storey : 

Before  the  question  is  put  I  would  like  to  ask  a  question. 
Suppose  a  man  knowing  that  I  had  adopted  a  trade-mark,  and, 
without  notifying  me,  gets  that  trade-mark  registered  in  his 
own  name.  Now,  in  the  event  that  I  neglect  to  register  the 
trade-mark,  am  I  liable,  under  section  22  of  this  bill,  to  pun- 
ishment? The  real  owner  might  deliberately  go  on  using  his 
own  trade-mark,  not  having  registered  it,  and  not  thinking  it 
necessary,  perhaps,  to  register  it.  Do  you  make  any  provision 
in  the  bill  for  punishing  such  a  man  ?  A  great  many  men  all 
over  my  state  are  using  trade-marks  which  they  have  been 
using  for  a  series  of  years,  and  they  are  likely  not  to  be  care- 
ful to  register  them  in  the  future. 

Arthur  Steuart : 

There  is  no  provision  for  the  punishment  of  the  thief.  We 
felt  that  the  striking  off  of  the  registry  of  a  registered  trade- 
mark, under  the  injunction  of  a  court  in  which  the  question 
might  have  arisen,  would  be  a  sufficient  remedy.  The  defense 
which  can  be  made  of  prior  use  and  ownership  on  the  part  of 
any  person  who  may  be  sued  would  be  ample  protection  against 
suit  by  a  person  who  might  have  registered.  If  the  registra- 
tion is  based,  as  the  law  expressly  provides  it  is,  upon  prior 
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ase,  the  registration  gives  no  title  unless  that  title  be  based 
upon  prior  use. 

Moorfield  Storey : 

Are  you  satisfied  that  your  statute  protects  the  original 
owner  ? 

Arthur  Steuart : 
I  think  it  does. 

The  Chairman : 

The  Chair  overlooked  the  fact  that  there  is  still  another 
amendment  offered  by  Mr.  James,  namely,  that  trade-marks 
shall  be  registered  in  the  Department  of  Commerce,  and  that 
a  Commissioner  of  trade-marks  shall  be  created  in  said  depart- 
ment.    Are  you  ready  for  the  question  on  that  amendment  ? 

J.  R.  Edson,  of  the  District  of  Columbia : 

I  think  it  would  be  well  to  leave  that  matter  to  Congress,  in 
case  it  shall  decide  to  transfer  the  registration  to  the  Depart- 
ment of  Commerce.  There  are  forty  thousand  trade-marks 
registered  in  the  Patent  OflSce.  They  constitute  the  records 
of  that  office.  If  a  party  desires  to  know  whether  a  trade- 
mark has  been  registered,  if  this  bill  passes,  he  must  make  his 
examination  in  two  places — in  the  Patent  Office,  with  its  forty 
thousand  trade-marks  there,  and  then  in  the  Department  of 
Commerce,  and  examine  the  few  hundreds  that  are  there. 

Francis  B.  James : 

Why  cannot  those  records  be  transferred  to  the  Department 
of  Commerce  ? 

J.  R.  Edson : 

I  suggest  that  we  leave  that  question  to  Congress. 

The  amendment  was  adopted. 

The  Chairman : 

The  question  now  recurs  upon  the  report  of  the  committee 
as  thus  amended. 

The  report  was  adopted. 
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The  Chairman : 

The  next  committee  to  report  is  the  Committee  on  Classi- 
fication of  the  Law. 

James  D.  Andrews,  of  New  York : 

The  Committee  on  Classification  of  the  Law  have  had 
under  consideration  a  subject  that  is  very  broad  in  its  scope. 
The  committee  have  had  no  opportunity  to  meet  during  the 
year,  and  the  committee  beg  leave  to  be  excused  from  making 
any  report  this  year. 

The  Chairman : 

The  excuse  of  the  committee  will  be  accepted.  The  next 
committee  to  report  is  the  Committee  on  Indian  Legislation. 

The  Secretary  : 

I  understand  from  the  committee  that  they  desire  that  their 
report  be  filed  without  reading. 

The  Chairman : 

It  may  be  so  ordered. 

{See  the   report  in  the  Appendix,  together  with  a  mm- 
ority  report  received  after  the  meeting.) 

The  Chairman : 

The  next  is  the  Committee  on  Uniform  State  Laws. 

Amasa  M.  Eaton,  of  Rhode  Island,  read  the  report  of  the 
Committee  on  Uniform  State  Laws. 
(See  the  report  in  the  Appendix.) 

The  Chairman : 

Unless  there  is  objection,  the  report  of  the  Committee  on 
Uniform  State  Laws  will  be  received  and  the  committee  con- 
tinued. 

The  next  order  of  business  is  the  report  of  the  Committee 
on  Penal  Laws  and  Prison  Discipline. 

Martin  Dewey  FoUett,  of  Ohio : 

I  wish  to  state  to  the  members  of  the  Association  that  one 
of  the  members  of  the  committee,  Judge  Stiness,  started  to 
come  here,  but  his  wife  was  taken  ill  and  he  had  to  go  home. 
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Judge  Franklin  Fort,  of  New  Jersey,  is  not  here,  but  the 
committee  has  receiyed  letters  from  those  members  indorsing 
what  we  shall  now  present  in  a  very  few  words  to  the  Associ- 
ation. One  year  ago  there  was  referred  to  this  committee 
the  following  resolution : 

JReMohedy  That  we  are  in  favor  of  establishing  in  the  De- 
partment of  Justice,  at  Washington,  a  laboratory  for  the 
study  of  the  criminal,  pauper  and  defective  classes,  it  being 
understood  that  such  investigation  is  a  development  of  work 
already  begun  under  the  federal  government;  that  such 
study  shall  include  a  collection  of  jurisprudential,  sociological 
and  pathological  data  in  institutions  for  the  delinquent,  de- 
pendent and  defective,  and  in  hospitals,  schools  and  other 
institutions ;  that  especially  the  causes  of  social  evils  shall  be 
sought  out  with  a  view  to  ameliorating  or  preventing  them. 

Now,  the  committee  has  to  a  certain  extent  investigated 
that  subject,  and  we  have  united  upon  this  report.  The 
matter  and  objects  are  set.  forth  in  the  resolution  on  pages  29 
and  30  of  the  report  of  last  year.  Your  committee  desire 
to  test  the  value  of  the  same,  as  proposed  by  the  friends  of 
such  investigations,  and  to  hold  such  parties  responsible  for 
the  beneficial  results,  and  your  committee  recommend  the 
passage  of  the  said  resolution.  This  report  is  either  signed 
by  every  member  of  the  committee  or  is  authorized  by  every 
member  of  the  committee.  I  move  the  adoption  of  this  reso- 
lution to  which  I  have  referred. 

A  Member : 

I  second  the  motion. 

The  Chairman : 

The  question  is  on  the  adoption  of  the  resolution  offered  by 
the  committee. 

Simeon  E.  Baldwin,  of  Connecticut : 

I  have  the  impression  that  no  affirmative  action  can  be 
taken  unless  the  report  of  a  committee  is  printed  and  dis- 
tributed fifteen  days  before  the  meeting. 
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Martin  Dewey  FoUett : 

Allow  me  to  say  that  the  resolution  was  printed  last  year 
and  distributed,  and  all  we  now  recommend  is  its  passage. 

The  Chairman : 

The  Chair  must  decide  that  the  point  of  order  made  by 
Judge  Baldwin  is  well  taken. 

Martin  Dewey  FoUett : 

Will  not  the  gentleman  from  Connecticut  waive  the  objec- 
tion? The  members  of  our  committee  are  busy  men,  con- 
nected with  two  Circuit  Courts  and  a  school  in  the  west,  and 
they  have  not  had  time  to  have  the  report  printed.  It  has 
not  seemingly  been  possible  for  us  to  get  together  in  a  com- 
mittee meeting.  I  am  not  the  Chairman  of  the  committee ; 
I  am  only  acting  as  such  at  the  request  of  the  others,  and  I 
would  like  to  ask  the  gentleman  from  Connecticut  if  he  will 
not  waive  his  objection. 

The  Chairman  : 

The  by-laws  provide  that  all  reports  of  a  committee  contain- 
ing a  resolution  for  the  action  of  this  body  must  be  printed, 
and  therefore  the  Chair  must  decide  that  the  point  of  order  is 
well  taken.  The  report  will,  therefore,  have  to  go  over  until 
the  next  annual  meeting. 

Martin  Dewey  FoUett : 

I  also  wish  to  present,  for  the  consideration  of  the  Associa- 
tion, what,  to  my  mind,  is  a  very  important  principle  that 
comes  to  our  investigation ;  and  it  is  more  discussed  in  Europe 
than  in  this  country,  but  it  even  affects  us  considerably  in 
Ohio.     This  I  simply  offer  as  an  individual. 

I  move  that  the  Committee  on  Penal  Laws  and  Prison  Dis- 
cipline be  requested  to  report  to  this  Association  at  its  next 
regular  meeting  as  to  the  proper  punishment  of  professional 
crime  or  professional  criminals  ;  which  and  how  ? 

Professional  criminals  and  organized  crime  seem  to  be  on 
the  increase,  and  the  question  is.  What  should  be  done  ?  I 
think  the  members  of  this  Association  should  study  the  sub- 
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ject,  and,  with  that  object  in  view,  I  ask  that  you  refer  this 
resolution,  Mr.  Chairman,  to  the  committee  of  which  I  am  a 
member,  and  I  promise  you  that  I  will  do  all  I  can  to  make  a 
report  upon  it  next  year. 
The  resolution  was  adopted. 

The  Chairman : 

Next  in  order  is  the  report  of  the  Committee  on  Federal 
Courts. 

Hiram  F.  Stevens,  of  Minnesota : 

In  the  absence  of  the  Chairman  of  that  committee,  I  beg 
leave  to  report  progress,  and  ask  that  the  committee  may  be 
continued. 

The  Chairman : 

Unless  there  is  objection,  the  report  will  be  received,  and 
the  committee  continued. 

Next  in  order  is  the  report  of  the  Committee  on  Federal 
Code  of  Criminal  Procedure.  I  understand  that  there  is  no 
report  to  be  submitted  from  that  committee. 

The  next  in  order  is  the  report  of  the  Committee  on  Indus- 
trial Property  and  International  Negotiation. 

Francis  Forbes,  of  New  York : 

I  will  simply  say,  Mr.  Chairman,  that  the  committee  has 
prepared  an  elaborate  index  to  all  the  industrial  treaties  of  the 
world  that  will  be  very  useful  to  every  member  of  the  Asso- 
ciation who  has  business  abroad.  Of  course,  it  is  not  useful 
to  present  that  here,  but  I  do  desire  to  put  before  the  Associa- 
tion the  great  fact  brought  out  by  the  debate  of  yesterday  and 
this  morning,  and  that  is  that,  while  we  are  considering  the  great 
questions  which  were  indicated  at  that  time  in  regard  to  our 
internal  affairs,  we  should  consider  those  questions  in  regard 
to  their  effect  on  our  foreign  commerce.  We  are  neglect- 
ing, to  a  certain  extent,  because  it  is  not  brought  to  our  at- 
tention immediately,  this  matter  of  foreign  commerce ;  and  I 
hope  that  the  members  of  the  Association  will  read  the  report 
when  it  comes  out. 
7 
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The  Chairman : 

Unless  there  is  objection,  the  committee  will  be  continued. 

Next  in  order  is  the  report  of  the  Committee  on  Title  to 
Real  Estate.  I  understand  that  there  is  no  report  to  be  sub- 
mitted from  that  committee. 

Next  is  the  report  of  the  Committee  on  the  Louisiana  Pur- 
chase Exposition,  and  the  Chair  recognizes  Mr.  James  Hager- 
man,  of  Missouri. 

At  this  point  the  President  resumed  the  chair. 

James  Hagerman,  of  Missouri : 

Mr.  President  and  Gentlemen  of  the  American  Bar  Asso- 
ciation, you  will  remember  that  at  the  annual  meeting  of  this 
Association,  held  in  Denver  two  years  ago,  a  memorial  was 
presented  by  the  Louisiana  Purchase  Exposition  Company 
asking  this  Association  to  co-operate  with  it  in  holding  in  the 
city  of  St.  Louis  during  the  Exposition  year  a  universal  con- 
gress of  lawyers  and  jurists,  and  also  a  separate  communica- 
tion inviting  this  Association  to  hold  its  session  in  St.  Louis 
during  the  Exposition.  A  special  committee  was  appointed  to 
consider  the  question,  and  appropriate  resolutions  were  passed, 
providing  for  the  appointment  of  a  special  committee  of  this 
Association  composed  of  one  member  from  each  state  and  ter- 
ritory, and  promising  the  co-operation  of  this  Association,  and 
clothing  the  committee,  as  well  as  the  Executive  Committee 
of  this  Association,  with  all  the  necessary  and  proper  powers 
to  carry  out  this  contemplated  congress.  At  the  last  annual 
meeting  of  this  Association  your  committee  reported  an  outline 
plan  of  this  congress  which  had  been  tentatively  prepared  and 
agreed  upon  by  the  committee  of  the  Louisiana  Purchase  Ex- 
position Company  and  the  committee  of  the  St.  Louis  Bar 
Association  and  your  committee,  and  this  plan  was  approved 
by  the  Association,  and  the  committee  continued  with  full 
power,  with  which  it  was  originally  clothed. 

I  will  now  read  to  you  the  report  which  I  have  been  directed 

by  the  Committee  on  the  Louisiana  Purchase  Exposition  to 

make  to  you. 

{^See  the  Report  in  the  Appendix,) 
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The  forms  of  these  invitations  have  been  submitted  to  the 
Department  of  State  and  approved.  The  invitations  to  the 
foreign  governments  are  now  being  engraved.  The  other  invi- 
tations have  already  been,  I  think,  lithographed,  but  not  yet  sent 
out.  I  am  directed  on  behalf  of  the  committee  to  move  that 
the  action  of  the  committee  and  the  plan  of  the  congress  be 
approved,  and  the  committee  continued  with  full  power  to  do 
all  things  necessary  to  carry  out  the  purposes  for  which  it  was 
constituted ;  and,  Mr.  President,  before  that  motion  is  put,  I 
desire  to  yield  a  portion  of  my  time  to  Mr.  Lehmann,  the 
Chairman  of  the  Committee  on  International  Congresses,  of 
the  Louisiana  Purchase  Exposition  Company,  and  of  the  special 
committee  of  that  company,  having  this  universal  congress  of 
lawyers  and  jurists  in  immediate  charge.  He  can  tell  you  the 
local  conditions,  and  I  know  it  will  be  interesting  to  hear 
from  him. 

Frederick  W.  Lehmann,  of  Missouri : 

The  Exposition  Company  has  determined  that  all  of  the 
work  of  the  company  shall  not  pass  away  with  the  period  of 
the  Exposition,  and  they  have  provided  for  a  Congress  of  Arts 
and  Sciences  which  shall  be  comprehensive  as  far  as  men  may 
make  it,  of  the  whole  field  of  knowledge  and  human  endeavor. 
That  congress  is  to  be  under  the  charge  of  an  Administration 
Board,  of  which  Dr.  Butler,  of  Columbia  University,  is  Chair- 
man, and  the  officers  of  the  Congress  have  already  selected  and 
are  now  in  Europe  extending  invitations  to  the  distinguished 
men  who  are  to  participate.  In  a  congress  of  this  kind  law 
necessarily  has  a  considerable  place,  and  two  departments 
have  been  provided  for,  one  under  the  head  of  history  and  the 
other  under  the  head  of  jurisprudence.  The  gentlemen  who 
are  to  make  the  addresses  in  those  departments  will  be  pro- 
vided for  independently  of  any  special  provision  made  for  the 
congress  of  lawyers.  But  it  has  been  desired  to  hold  in  con- 
nection with  and  immediately  following  this  Congress  of  Arts 
and  Sciences  special  congresses  of  the  learned  professions,  and 
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the  congress  of  lawyers  is  to  be  aided  by  the  Exposition  Com- 
pany to  the  extent  of  $10,000,  and  an  appropriation  of  that 
amount  has  been  made.  We  have  the  sanction  of  the  State 
Department  of  the  United  States,  and  this  government  will 
extend  its  own  official  invitations  to  the  governments  of  foreign 
coantries  requesting  them  to  accredit  delegates  to  this  con- 
gress. We  have  a  local  committee  appointed,  but  we  have  not 
attempted  to  formulate  a  programme  because  we  wish  that 
work  to  be  distinctly  the  work  of  the  American  Bar  Associa- 
tion, to  go  with  its  sanction  and  as  a  result  of  its  deliberation. 
So  we  have  simply  submitted  some  suggestions  in  that  respect, 
and  that  will  be  work  for  the  committee  of  this  body  to  per- 
form. They  will  determine  the  representation  in  the  congress, 
and  they  will  arrange  the  programme.  We  have  simply  gone 
so  far  with  our  local  committee  as  to  make  arrangements  with 
the  Director  of  the  International  Congress  of  Arts  and  Sciences, 
that,  if  we  so  desire,  the  papers  to  be  read  before  that  congress 
may  also  be  incorporated  into  the  congress  of  lawyers  and 
jurists. 

I  know  of  nothing  more  that  I  have  to  suggest.  I  am  very 
much  obliged  for  the  attention  that  I  have  received  at  the 
hands  of  the  committee  who  have  this  matter  in  charge.  We 
have  put  the  time  of  the  meeting  in  the  latter  part  of  Septem- 
ber, partly  because  the  weather  would  be  more  favorable  then 
than  in  July  or  August,  and  because  at  that  time  the  holding 
of  this  International  Congress  will  bring  to  St.  Louis  men  of 
distinction  in  arts  and  sciences  from  all  over  the  world,  and  it 
will  be  the  most  interesting  period  to  visit  the  Exposition 
itself. 

James  Hagerman,  of  Missouri  : 

One  word  more.  I  desire  to  yield  for  a  moment  to  Judge 
Klein,  who  is  the  President  of  the  Bar  Association  of  St. 
Louis,  and  have  him  say  a  word  to  the  members  here  as  to 
the  condition  that  this  matter  is  in  locally,  from  his  stand- 
point. 
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Jacob  Klein,  of  Missouri : 

Mr.  President  and  Gentlemen,  the  lawyers  in  St.  Louis  and 
in  Missouri  are,  of  course,  especially  interested  in  this  subject, 
and  we  have  so  far  done  everything  within  our  power  to  make 
the  coming  congress  to  be  held  in  St.  Louis  next  year  the 
most  important  event  in  the  history  of  the  jurisprudence  of 
the  whole  world.  The  Bar  Association  of  St.  Louis,  through 
its  committee,  has  co-operated  with  the  Bar  Association  of  the 
State  of  Missouri,  and  with  the  committee  of  lawyers  ap- 
pointed by  the  Louisiana  Purchase  Exposition  Company,  of 
which  committee  Mr.  Lehmann  is  the  chairman,  and  we  have 
done  what  could  be  done  so  far  without  assuming  control  and 
deciding  upon  the  entire  programme,  because  we  have  desired 
that  the  American  Bar  Association,  which  is  to  hold  its  meet- 
ing with  us,  should — in  a  measure,  at  least,  if  not  altogether — , 
determine  the  exact  programme  to  be  adopted  for  the  congress. 
We  hope  to  be  able  to  make  the  arrangements  which  are 
necessary  for  the  accommodation  of  this  Association  and  for 
the  accommodation  of  its  members  when  the  meeting  is  held 
in  St.  Louis.  There  will  be  ample  provision  made,  I  think  I 
can  promise,  for  all  those  material  comforts  which  are  neces- 
sary to  an  occasion  of  this  kind.  We  trust  that  the  Associa- 
tion here,  through  its  appropriate  committees,  will  assist  the 
local  Association  and  the  committee  of  the  Louisiana  Pur- 
chase Exposition  Company  in  making  the  congress  of 
lawyers  a  grand  success. 

The  President : 

Gentlemen,  the  question  is  on  the  adoption  of  the  resolu- 
tion offered  by  this  committee. 

The  resolution  was  adopted. 

James  Hagerman : 

I  have  been  directed  by  the  committee  to  report  to  this 
Association  the  following  resolution  : 

Resolved^  That  the  delegates  from  the  American  Bar  Asso- 
ciation to  the  International  Congress  of  Lawyers  and  Jurists 
be  instructed  to  take  into  consideration,  after   consultation 
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with  foreign  delegates,  the  advisability  of  presenting  to  that 
congress  a  project  for  the  formation  of  an  International  Bar 
Association. 

I  move  the  adoption  of  this  resolution. 

James  0.  Crosby,-  of  Iowa : 

There  already  exists  an  International  Association,  which 
seems  to  me  to  answer  the  purpose  of  the  resolution. 

William  A.  Ketcham,  of  Indiana : 

Is  not  that  an  association  of  lawyers  on  international  law  ? 
I  do  not  think  it  is  a  Bar  Association  of  the  lawyers  of  all 
nations. 

The  President : 

About  thirty  years  ago  an  association  was  organized  under 
the  name  The  Association  for  the  Reform  and  Codification  of 
the  Laws  of  Nations.  It  held  its  conference  with  us  at  Buffalo 
in  1899.  They  had  just  before  that  time  changed  their  name 
to  '^The  International  Law  Association."  They  meet,  some- 
times annually  and  sometimes  biennially,  in  various  cities  in 
Europe. 

James  0.  Crosby : 

This  year  that  Association  holds  its  annual  conference  in 
Belgium  on  the  29th  of  September. 

James  Hagerman : 

We  made  inquiry  about  that  Association,  and  we  understood 
that  there  was  nothing  now  in  existence  analogous  to  the 
American  Bar  Association  in  the  way  of  an  International  Bar 
organization.  We  do  not  pretend  to  determine  the  question 
as  to  the  desirability  of  forming  such  an  organization,  but  we 
just  take  the  subject  under  consideration,  and  after  consultation 
let  us  determine  whether  anything  ought  to  be  done  about  it 
or  not.  The  underlying  idea  is  that  a  Bar  Association  along  the 
lines  of  the  American  Bar  Association,  bearing  the  relation  to 
the  Bar  of  the  world  that  the  American  Bar  Association  does 
to  the  Bar  of  the  United  States,  would  be  desirable.  The  reso- 
lution is  simply  to  have  this  Association's  delegates  make  in- 
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quiry   upon   the  subject,   and   after  consultation    determine 
whether  it  would  be  advisable. 

James  0.  Crosby : 

The  International  Law  Association  is  composed  for  the  most 
part  of  lawyers,  but  there  are  other  persons  who  have  mem- 
bership in  that  Association.  Otherwise,  it  is  identical,  I 
understand,  with  the  American  Bar  Association,  except  that 
it  extends  its  sphere  all  over  the  world  and  all  the  nations  of 
the  earth  join  in  it  except  Russia. 

Frederick  N.  Judson,  of  Missouri : 

An  examination  of  the  constitution  of  that  body  will  show 
its  underlying  difference.  The  one  is  a  body  of  jurists  inter- 
ested in  the  study  of  international  law  and  who  consider  only 
that,  and  there  are  many  members  of  the  American  Bar  Asso- 
ciation whose  practice  in  and  acquaintance  with  international 
law  is  somewhat  meagre.  Now  this  International  Association 
that  the  committee  propose  will  not  be  instituted,  or  even 
proposed,  unless  it  meets  with  the  approval  of  the  foreign  dele- 
gates, but  it  is  meant  to  cover  a  totally  different  sphere  from 
that  of  this  International  Law  Association  to  which  reference 
has  been  made. 

Arthur  Steuart,  of  Maryland : 

I  understand  that  this  matter  of  holding  the  next  meeting 
of  the  Association  in  St.  Louis,  together  with  the  meeting  of 
the  congress  of  lawyers  and  jurists,  makes  the  meeting  of 
this  Association  take  place  some  time  in  the  latter  part  of 
September.  I  would  inquire  whether  that  is^competent,  under 
our  Constitution  and  by-laws  ? 

James  Hagerman : 

I  can  answer  the  gentleman  as  to  that.  There  is  nothing  in 
this  report  touching  the  place  of  the  next  meeting  of  this  Asso- 
ciation, because  that  is  a  matter  that  under  the  Constitution  is 
within  the  jurisdiction  of  the  Executive  Committee  of  this 
Association.  That  has  not  yet  been  determined  upon,  and 
cannot  be  until  that  Executive  Committee  meets,  but  we  hope 
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to  prevail  upon  the  Executive  Committee  of  this  Association 
when  it  meets  to  decide  that  they  will  hold  the  next  annual 
meeting  of  this  Association  in  St.  Louis  in  connection  with 
this  congress  of  lawyers  and  jurists. 

Moorfield  Storey,  of  Massachusetts : 
But  there  is  nothing  that  fixes  the  time  ? 

James  Hagerman : 

No,  sir. 

The  resolution  was  adopted. 

The  President: 

The  next  committee  to  report  is  the  Committee  on  Com- 
parative Study  of  World  Legislation. 

Walter  S.  Logan,  of  New  York,  read  the  report  of  the  com- 
mittee. 

(See  the  Report  in  the  Appendix.) 

Walter  S.  Logan : 

I  move  that  the  report  be  received  and  the  committee  dis- 
charged. 

The  President : 

If  there  is  no  objection,  the  report  will  be  received,  and  the 
committee  discharged. 

We  will  now  proceed  to  the  election  of  officers  that  have 
been  nominated. 

W.  0.  Hart,  of  Louisiana : 

There  is  some  unfinished  business,  Mr.  President. 

The  President : 

The  Chair  was  not  aware  that  there  was  any. 

Henry  H.  Ingersoll,  of  Tennessee : 

I  have  the  matter  of  the  amendment  of  the  Constitution, 
which  was  laid  over,  you  remember. 

W.  0.  Hart : 

I  call  up  the  resolution  offered  by  Mr.  Ingersoll  on  Wednes- 
day as  to  the  amendment  of  the  Constitution. 

The  President  : 

I  will  call  on  the  Secretary  to  read  it. 
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The  Secretary : 

The  resolution  offered  by  Mr.  Ingersoll  as  rewritten  is  as 

follows : 

Resolvedy  That  Article  III  of  the  Constitution  be  amended 
as  follows:  Insert  after  the  words  ^'copyright  law,"  at  the 
end  of  the  second  paragraph,  the  following:  '^And  a  Commit- 
tee on  Uniform  State  Laws,  to  consist  of  one  member  from 
each  state." 

The  President : 

The  effect  of  this  amendment  will  be  to  add  to  the  standing 
committees  the  Committee  on  Uniform  State  Laws,  which  has 
always  been  a  special  committee. 

The  amendment  was  adopted. 

Joseph  R.  Edson,  of  the  District  of  Columbia : 
Mr.  President,  I  wish  to  offer  a  resolution,  and  ask  its  refer- 
ence to  the  Committee  on  Patent,  Trade-mark  and  Copyright 
Law: 

Whereas,  Section  18  of  the  Patent  Act  of  1836  provided 
for  the  extension  of  letters  patent; 

Whereas,  Said  section  was  repealed  in  1861  upon  a  rec- 
ommendation contained  in  a  report  of  a  conference  committee 
without  auy  previous  discussion  or  consideration  thereof  by 
either  the  Senate  or  the  House  of  Representatives,  or  of  either 
of  the  committees  thereof; 

Whereas,  Many  inventors  are  prevented  through  causes 
beyond  their  control,  or  by  litigation,  from  receiving  suitable 
rewards  for  their  inventions  during  the  original  term  of  their 
patents ; 

Resolved^  That  the  Committee  on  Patent,  Trade-mark  and 
Copyright  Law  be  requested  to  submit  a  report  at  the  next 
annual  meeting  of  the  Association  upon  the  subject  of  the 
passage  by  Congress  of  a  general  law  for  the  extension  of  pat- 
ents, in  proper  cases,  beyond  the  term  of  the  original  grant, 
and,  if  they  shall  report  favorably  to  the  passage  of  such  law, 
to  submit  a  bill  to  be  laid  before  Congress. 

Arthur  Steuart,  of  Maryland  : 

I  second  the  motion  to  refer  the  resolution  to  the  Committee 
on  Patent,  Trade-mark  and  Copyright  Law. 

The  motion  referring  the  resolution  was  adopted. 
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A.  J.  McCrary,  of  New  York : 

I  desire  to  offer  a  resolation  and  ask  its  reference  to  the 
Committee  on  Jorispradence  and  Law  Reform : 

Hesolvedj  That  the  incorporation  of  industrial  and  com- 
mercial enterprises  has  dereloped  such  magnitude  of  capital 
and  business  as  to  be  both  national  and  international  in  extent, 
and  should  be  governed  and  controlled  by  uniform  national 
legislation. 

That  a  general  incorporation  law  should  be  passed  by  Con- 
gress with  powers,  privileges  and  restrictions,  removing  such 
corporations  from  the  field  of  state  competition  and  state 
paternalism,  as  now  exercised,  and  making  them  amenable  to 
national  restrictions  against  unlawful  combinations ;  and  giving 
national  courts  the  determination  of  all  actions,  after  the  man- 
ner of  national  banking  laws. 

That  state  taxation  should  be  upon  property  actually 
within  the  state  only,  and  levied  and  collected  under  and  in 
pursuance  of  the  laws  applicable  to  individual  ownership,  and 
at  the  same  rate.  Any  license  or  organization  tax  should  be 
national  in  character  and  national  in  effect. 

That  labor  organizations  should  be  relegated  to  a  like 
national  control  under  national  incorporation,  and  combined 
organization  of  labor  should  be  unlawful  except  it  be  under 
and  by  virtue  of  national  incorporation  and  national  control, 
in  like  manner  as  industrial  and  commercial  corporations  do- 
ing interstate  business. 

The  motion  referring  the  resolution  was  adopted. 

Simeon  E.  Baldwin,  of  Connecticut : 

Mr.  President,  I  offer  the  following  resolution : 

Resolved^  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  requested  to  inquire  as  to  the  abuse  of  the  cor- 
porate powers  vested  in  any  American  colleges  and  univer- 
sities by  the  indiscriminate  award  or  virtual  sale  of  honorary 
degrees  in  law,  and  into  the  expediency  of  endeavoring  to 
secure  appropriate  legislation  on  the  part  of  the  states  to  re- 
strict the  acquisition  under  general  incorporation  laws  of  the 
franchises  of  conferring  the  honorary  degree  of  LL.D. 

I  have  in  my  hands,  sir,  a  letter  written  to  a  respectable 
clergyman  in  New  England,  beginning  thus : 
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^^Dear  Sir :  In  accordance  with  a  time-honored  custom,  our 
college  will  confer  upon  you  the  degree  of  LL.D.  .  .  . 
Please  fill  up  the  enclosed  blank  record,  and  return  it  to  this 
office." 

Then  there  are  some  questions  on  a  blank  that  is  enclosed 
in  the  letter,  and  which  the  recipient  is  asked  to  fill  out.  Some 
of  those  questions  are :  '^  What  is  your  political  belief?  What 
is  your  age  ?  Do  you  chew  or  smoke  tobacco  ?  What  law 
books,  if  any,  have  you  read  ?  Have  you  taken  any  course  by 
the  correspondence  method  ?  What  magazines,  if  any,  do  you 
read  ?  Do  you  have  good  health  ?  In  what  lines,  if  any, 
have  you  distinguished  yourself?'' 

Henry  H.  IngersoU,  of  Tennessee: 

Coming  from  the  state  from  which  that  document  emanates, 
I  second  the  motion  made  by  Judge  Baldwin. 

James  0.  Crosby,  of  Iowa : 

This  circular  has  been  sent  promiscuously  throughout  the 
west  as  a  source  of  revenue  to  a  law  college  only  four  years 
old,  and  needing  funds. 

Epaphroditus  Peck,  of  Connecticut : 

If  any  gentleman  here  has  been  unfortunate  enough  not  to 
have  received  one  of  these  circulars,  I  should  like  to  add  what 
seems  to  me  the  climax  of  the  thing — that  it  invites  the  happy 
recipient  to  furnish  to  the  college  an  oil  portrait  of  himself 
that  it  may  be  hung  upon  the  walls  of  the  institution. 

The  resolution  was  adopted. 

The  President : 

We  will  now  proceed  to  the  election  of  the  officers  whose 
names  were  read  this  morning  on  the  cpming  in  of  the  report 
from  the  General  Council.  It  has  been  the  usual  practice  to 
.make  a  motion  that  the  Secretary  be  authorized  to  deposit  the 
ballot  of  the  Association  for  the  election  of  the  general 
officers. 
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Hiram  F.  Stevens,  of  Minnesota : 

I  make  that  motion  as  to  all  the  officers  except  the  Secretary, 
and  as  to  him,  that  the  President  cast  the  ballot  of  the  Asso- 
ciation for  his  election. 

The  motion  was  adopted,  and  the  Association  then  proceeded 
to  the  election  of  officers,  and  the  gentlemen  nominated  for 
officers  of  the  Association  for  the  ensuing  year  were  then  de- 
clared unanimously  elected. 
{See  List  of  Officers,) 

The  President : 

Gentlemen,  this  completes  the  business  of  this  meeting, 
which  has  been  one  of  the  most  successful  meetings  the  Asso- 
ciation has  ever  held.  I  thank  you  all  most  earnestly  for  the 
kindness  and  consideration  with  which  you  have  aided  me  in 
the  discharge  of  my  duties. 

I  declare  the  Twenty-sixth  Annual  Meeting  of  the  Ameri- 
can Bar  Association  adjourned  sine  die, 

JOHN  HINKLEY, 

Secretary, 


SECRETARY'S    REPORT. 

Hot  Springs,  Virginia,  August  26,  1903. 

The  report  of  the  proceedings  of  our  last  meeting  at  Saratoga 
Springs,  New  York,  in  August,  1902,  has  been  printed  and 
distributed  to  all  the  members,  and  also  to  a  large  number  of 
libraries  and  Bar  Associations  on  our  free  mailing  list. 

There  were  1,718  members  at  the  close  of  the  last  meeting. 
Fourteen  members  have  been  elected  by  the  Executive  Com- 
mittee between  meetings,  under  Article  lY  of  the  Constitution 
as  amended. 

All  of  the  states  are  represented  in  our  membership,  ex- 
cept the  State  of  Nevada.  Also  the  following  territories  are 
represented:  Alaska,  Arizona,  Indian,  New  Mexico  and 
Oklahoma.  The  Philippine  Islands  and  Hawaii  are  also 
represented. 

Invitations  were  sent  to  all  State  Ear  Associations  to  send 
three  delegates  to  this  meeting,  and  to  all  City  and  County 
Bar  Associations,  in  states  having  no  State  Bar  Association, 
to  send  two  delegates.  There  are  thirty-nine  State  Bar  Asso- 
ciations, two  Territorial  Bar  Associations,  the  Bar  Association 
of  the  District  of  Columbia  and  about  three  hundred  and 
nineteen  local  Bar  Associations. 

The  reports  of  the  Committees  on  Commercial  Law,  on 
Law  Reporting,  on  Patent  Trade-Mark  and  Copyright  Law 
and  on  Indian  Legislation  for  this  year  have  been  printed 
and  distributed  to  members  by  mail  fifteen  days  before  the 
meeting. 

Notices  were  sent  to  all  members  of  standing  and  special 
committees,  requesting  their  attention  to  matters  referred  to 
such  committees. 

The  Secretary  endeavors  to  keep  the  street  addresses  of  all 
members,  and  members  changing  their  address  are  requested 
to  notify  the  Secretary. 
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The  register  of  those  in  attendance  is  kept  on  the  table 
at  the  hall  of  meeting  during  the  sessions,  and  is  at  the  recep- 
tion room  in  the  Homestead  Hotel  in  the  intervals.  The 
list  is  valuable  for  reference,  and  every  member  or  delegate  is 
requested  to  sign  it  as  early  as  convenient.  A  list  of  those 
present  will  be  printed  for  distribution  at  the  meeting,  and 
will  also  be  included  in  the  report  of  proceedings. 

There  are  copies  of  the  constitution,  lists  of  officers  and 
members  of  committees,  copies  of  committee  reports  and  forms 
of  nomination  on  the  table  for  distribution. 

Respectfully  submitted, 

JOHN  HINKLEY, 

Secretary. 


TREASURER'S  REPORT. 

1902-1903. 
Dr. 

To  cash  received — From  former  TreaBurer,  ....  $5,684  69 

«*      «         "      — Dues  of  members  for  the  year 

1900, 16  00 

"      **         '*       — Dues  of  members  for  the  year 

1901, .  50  00 

*'      "         "      — ^Dues  of  members  for  the  year 

1902, 835  00 

'*      "         '*       — Does  of  members  for  the  year 

1903, 7,565  00 

"      "         "      — ^Does  of  members  for  the  year 

1904, 90  00     8,545  00 

«  u  «  —Union  Trast  Company  of  Phila- 
delphia, interest  on  special  de- 
posit,    11  25 

"      **         "       — Albany  Trast  Company,  interest 

on  daily  balances, 29  60 

•'      "         "       —Sale  of  Transactions 43  50 

"      "         «       —For  cigars  purchased  for  25th 

Annual  Meeting  and  returned, .  49  25 

Total  receipts, $14,363  29 

Or. 

1902. 
Aug.  29.    By  cash  paid — Incidental  expenses  at 

25th  Annual  Meeting, 

vouchers  No.  0  and  2, .         $35  00 

.   Amount  carried  forward, ...         $35  00  $14,363  29 
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1902.                     Bj  amount  broDght  forward,  .   .         $35  00  $14,363  29 
Aug.  29.    fiy  cash  paid — ^Treasurer    Clerk's    ex- 
penses to  Saratoga  to 
attend     25th     Annual 
Meeting, 45  80 

29.  "       "        "  —J.    D.     Andrews'    ex- 

penses of  Committee  on 
Classification  of  the 
Law. 77  00 

30.  "        •*        "  —TAe  5drato^n,  printing 

dinner  tickets,  folders, 
etc.,  for  25th   Annual 

Meeting, 95  50 

30.      "       "        "  —The  Grand  Union  Hotel 

for  annual  dinner,     .    .       1,102  45 
Sept.    1.      "       "        *•  —Charles    A.    Morrison, 

Stenographer  at  25th 
Annual  Meeting,   ■    .    .  212  80 

9.      "       "        "  —The  Grand  Union  Hotel. 

expenses  of  Mr.  Chal- 
mers,      55  20 

9.      "       "        "  —Expenses  of  Mr.  Chal- 
mers in  New  York  City,  12  67 

18.  «       "        "  —Three    months'     rent, 

storage  room,    ....  30  00 

19.  "        "        "  —John    Hinkley,  Secre- 

tary, for  balance  of  his 
disbursements    for    the 

year, 213  96 

Oct.     9.      "        "        "  — Postmaster  at    Albany 

for  1,000  2c.  stamped 
envelopes  —  500  large 
and  500  small,   ....  21  60 

26.  "  "  "  —Henry  S.  Dewey,  dis- 
bursements sending  no- 
tices to  State  Boards  of 
Bar  Examiners,     ...  23  55 


Amoimt  carried  forward, .   .    .     $1,925  53  $14,363  29 
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■ 

1^2.  fij  amount  brought  forwatd,  .    .     $1,925  53  $14,363  29 

Oct.  26,  By  cash  paid— John  Morris,  Jr.,  ex- 
penses as  member  of  the 
Committee  on  Commer- 
cial Law  Meeting  July 

8,  1902, •.   .  56  50 

Nov.  8.  «  «  «  —George  Whitelock,  ex- 
penses as  member  of  the 
Committee  on  Commer- 
cial Law  Meeting  July 

8,  1902, 20  00 

3.      "       "        "  — Henry  Bndd,  expenses 

as  member  Committee 
on  [Commercial  Law 
Meeting  July  8,  1902,  4  00 

8.      "        "        "  — Clarke  &  Baker,  cabinet 

for  card  index,  ....  19  00 

29.      «       u        a  __xhree     months'     rent, 

storage  room, 30  00 

I>ec.  16.  "  "  "  —Lyman  D.  Brewster,  ex- 
penses of  Conmiittee  on 
Uniform  State  Laws  for 
year    ending    August, 

1902, 276  00 

16.  "  "  "  —George  M.  Sharp,  ac- 
count expenses  Commit- 
tee on  Legal  Education 
year    ending     August, 

1903, 250  00 

20.  «  «  "  —Murphy's  Sons  for  re- 
ceipt book  for  Treas- 
urer No.  1, 7  75 

1903. 

Feb.  1.  "  «  "  -Henry  C.  Eslmg,  Treas- 
urer's Clerk,  as  per 
resolution  of  Executive 
Committee, 200  00 


Amount  carried  forward,  .    .    .     $2,787  78  $14,303  29 
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1903.  By  amount  brought  forward,  .   .     $2,787  78  $14,363  29 

Feb.    3.     By  cash  paid — The    Argxu    Company, 

printing  card  on  envel- 
opes and  letter  heads,  .  5  50 

24.      "       "        "  —Three     months'     rent, 

storage  room,    ....  30  00 

Apr.     7.      "        "        "  — For  packing  and  ship- 
ping Reports  from  Phil- 
adelphia to  Baltimore,  70  00 
9.      "       «*        "  — For   preparing    Report 

for  1902  for  distribution,  18  75 

27.      "       "        "  — Postmaster  at  Albany  for 

3,000  2c  stamped  en- 
velopes,     64  20 

May  8.  "  **  "  — Addressograph  Com- 
pany for  1,720  plates  of 
names  of  members,  .    .  36  58 

14.      *«       "        "  — Expenses  of  President 

Rawle  for  telegrams,  ex- 
pressage,  etc.,     ....  51  17 

26.      "        "        "  — ^Dando     Printing     and 

Publishing  Company, 
for  printing  and  bind- 
ing 25th  Annual  Report,      2,547  40 

26.      "       "        "  — Dando     Printing     and 

Publishing  Company, 
for  printing  list  of  Offi- 
cers and  By-laws,  Report 
of  Committee  on  Com- 
mercial Law,  extra  cop- 
ies of  papers  and  ad- 
dresses,             399  27 

26.      **       "        "  — Dando     Printing    and 

Publishing  Company, 
for  printing  programs, 
stamped  envelopes  and 
general  printing,  ...  71  90 

Amount  carried  forward,  .    .    -     $6,082  55  $14,363  29 
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1903.  Bj  amount  brought  forward,  .   .     $6,082  56  $14,368  29 

June    1 .    By  cash  paid — ^Wm.  F.  Mnrphj's  Sons, 

for  receipt  book  No.  2 
for  Treasurer,    ....  7  76 

9.  "       "        "  —Postmaster  at  Albany  for 

1,200    stamped    envel- 
opes,       25  68 

16.      **        "        "  —2^  ilr^w  Company  for 

printing  card  on  envel- 
opes,     2,000    drcnlars 
concerning  annual  dues 
and  2,000  return  envel- 
opes   13  00 

16.      «       "        "  —Lang  Stamp  Works,  for 

rubber  check  stamp,  .   .  1  60 

15.      "       "        «  —D.  L.  Van  Antwerp,  for 

letter  file,  stub  file  and 
copy  book, 3  36 

15.  "       "        "  —Wm.  F.  Murphy's  Sons, 

one  No.  402  cash  book,  6  26 

16.  "       "        "  —United  States  Express 

Company,  for  .distribu- 
ting 1902  Report,  ...         602  38 

24.  "  "  "  —Three  months' rent,  stor- 
age room,  to  May  1, 
1903, 30  00 

24.      **       "        "  —Postmaster    at   Albany, 

1,800  2c.  stamped  envel- 
opes,       38  16 

July  9.  "  "  "  -George  Whitelock,  ex- 
penses' attending  meet- 
ing Committee  on  Com- 
mercial Law,  in  New 
York,  June  29,  1903,  .  20  00 

10.  «       "        "  —ArffU8     Company,     for 

printing  card  on  envel- 
opes, circulars  and  re- 
turn envelopes,  ....  8  50 

Amount  carried  forward,  .    .    .     $6,738  12  $14,363  29 
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1903.  By amoanibrooght forward,.   .     $6,738  12 $14,363  29 

JdIj  20.    By  cuh  paid — Heory  Bndd,  expenses 

attending  meeting  Com- 
mercial Law  Commit- 
tee, in  New  York,  Jnne 
29,  1903, 4  00 

21.  "       «*        <*  —Dando     Printing     and 

Publishing  Company, 
for  program,  circulars 
and  postals  26th  Annual 
Meeting, 86  22 

22.  "       "        "  —John   Morris,  Jr.,  ex- 

penses ^attending  meet- 
ing Commercial  Law 
Committee,  in  New 
York,  June  29, 1903,    .  46  00 

22.     "        «        «  —Postmaster   at  Albany, 

for  1,000  2c  stamped 
envelopes, 21  40 

30.      "        «        »*  —Clarke  &  Baker,  balance 

due  on  cabinet  for  card 

index, 3  00 

Aug.  1.  "  "  "  — Addressograph  Com- 
pany, for  60  corrected 
plates,     1  50 

3.      "       "        "  —Dando     Printing     and 

Publishing     Company, 

2,500     copies     Report 

Committee    on    Indian 

Legislation    and   2,000 

envelopes, 16  00 

3.      "       *•        "  —J.   B.   Lyon  Co.,  1  set 

N.Y.  State  Session  LawB 

for  Mr.  Rawle,  ....  3  00 

15.      "        "        "  —Clarke    A    Baker,   for 

four  tin  trays  to  be  used 

for  shipping  card  index 

to  Hot  Springs,  Va.,  .  .  6  00 

Amount  carried  forward,  .   .   .     $6,925  24  $14,363  29 
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1903.  Bj  amount  brought  forirard,  .   .     $6,925  24  $14,363  29 

Aug.  17.     By  cash  paid — Henry  Wade    Bogen, 

on  aooount  of  expenses 
of  Committee  on  Legal 
Education, 35  00 

20.      «        "        "  —Edward    Kaestner,    for 

services  as  Treasurer's 
Clerk  for  the  year  end- 
ing August  28,  1903, .  .  400  00 

20.      "        «        "  — Dando     Printing     and 

Publishing  Company, 
for  printing  Reports  of 
Committees  for  26th  An- 
nual Meeting,     ....  175  00 

20.      "       *'        "  — For  stamps,  ezpressage, 

telegrams,      stationery, 
etc.,    for   year    ending 
August  28,   1903.     (See 
Petty  Cash), 31  51 

Total  disbursements,  .    $7,566  75  $14,363  29 

Total  receipts, $14,363  29 

Total  disbursements, 7,566  75 

Balance,  ..:....    $6,796  54 

Which  balance  consists  of — 

Amount  to  credit  of  Treasurer 
in  Albany  Trust  Company, 

Albany,  N.  Y., 6,778  05 

Cash  on  hand, 18  49 

$6,796  54 

Respectfiilly  submitted, 

FREDERICK  E.  WADHAMS, 

Treavarer, 
Daied  Hot  Springs,  Va,,  August  £6y  J90S. 

Audited  and  found  correct. 

Ralph  W.  Breckenridgb, 

Francis  B.  James, 

Auditing  Committee. 
Hot  Springs,  Va.,  August  S6,  1903. 


OF  THB 

EXECUTIVE  COMMITTEE. 

Hot  Springs,  Virginia,  August  26, 1903. 

The  Executive  Committee  respectfully  report  that  under 
the  last  clause  of  Article  IV  of  the  Constitution,  providing 
for  the  election  of  members  by  the  Executive  Committee 
between  meetings  when  nominated  by  a  majority  of  the  Vice- 
President  and  Local  Council,  the  following  fourteen  members 
were  elected : 

George  W.  Kiechwey, New  York,  N.  Y. 

Thomas  A.  Sherwood, Springfield,  Mo. 

LuciEif  H.  Alexander, Philadelphia,  Pa. 

James  F.  Barnett, Grand  Rapids,  Mich. 

Asa  W.  Waters, Philadelphia,  Pa. 

Ira  Jewell  Williams, Philadelphia,  Pa. 

James  F.  Glen, Tampa,  Fla. 

Burrows  C.  Godfrey, Atlantic  City,  N.  J. 

William  H.  Futrell, Philadelphia,  Pa. 

William  H.  Thomas, Montgomery,  Ala. 

Daioel  Fish, Minneapolis,  Minn. 

Chaknino  Budd, Washington,  D.  G. 

Edward  F.  Bingham, Washington,  D.  C. 

Thomas  H.  Anderson, Washington,  D.  C. 

Your  Committee  further  report  that,  in  accordance  with  the 
12th  By-Law,  appropriations  were  made  for  the  use  of  com- 
mittees for  the  year  1902-1903,  on  their  application,  not 
exceeding  the  following  amounts : 

$500  to  Committee  on  Legal  Education  and  Admissions 

to  the  Bar. 
$28.55  to  Conference  of  State  Bar  Examiners. 

All  committees  for  the  ensuing  year  whose  work  may  entail 
expense  are  requested  to  conform  to  the  12th  By-Law,  which 
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requires  '^previoas  application  in  adyance  of  the  expendi- 
ture." Sach  application  should  be  made  to  the  Executive 
Committee  through  the  Secretary. 

Respectfully  submitted, 

Francis  Rawle, 
John  Hinklby, 
Fred.  £.  Wadhams, 
James  Haqerman, 
P.  W.  Meldrim, 
Rodney  A.  Mercur, 
Charles  F.  Libby, 

JExecuMve  Committee. 


MEMBERS  AND   DELEGATES 

REGISTERED 

▲T  THB 

TWENTY-SIXTH  ANNUAL  MEETING. 

1903. 

Francis  Bawle, Pennsylvania. 

John  Hinkley, Maryland. 

Secretary, 

Frederick  E.  Wadhams, New  York. 

TrecLsurer, 

Charles  F.  Libbt, Maine. 

Rodney  A.  Merour,     Pennsylvania. 

James  Haoerman, Missouri. 

P.  W.  Meldrim, Georgia. 

Executive  OommiUee. 
Sir  Frederick  Pollock, London,  England. 

ALABAMA. 

Ball,  Fred.  S., Montgomery. 

Cooper,  Lawrence, Huntsville. 

Hundley,  Oscar  R, Huntsville. 

Weakley,  Samttel  D.,    .    .    .     .....  Birmingham. 

ARKANSAS. 

CocKRiLL,  Ashley, Little  Rock. 

DooLBY,  P.  C, Little  Rock. 

Fletcher,  John, .  Little  Rock. 

COLORADO. 

HoYT,  Lttcitts  W., Denver. 

CONNECTICUT. 

Baldwin,  Simeon  E., New  Haven. 

Harriman,  Edward  A. , Derby. 

Peck,  Epaphroditus, Bristol. 

Webb,  James  H., New  Haven. 
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DELAWARE. 

Oakland,  Spottbwood, Wilmington. 

NixLDSy  John  P., Wilmington. 

DISTRICT  OF  COLUMBIA. 

Bingham,  R  F., Washington. 

Brown,  Chapin, Washington. 

Chubch,  MsLvir^LE, Washington. 

£d60N,  Joseph  R., Washington. 

Echols,  John  Wabnoce, Washington. 

FiSHKB,  Robert  J., Washington. 

Oreeley,  A.  p., Washington. 

Meloy,  William  A., Washington. 

Minor,  Benjamin  8., Washington. 

McOiLL,  J.  NoTA, Washington. 

Needham,  Charles  W., Washington. 

RuDD,  Channing, Washington. 

Scott,  Charles  F., Washington. 

Vance,  William  R Washington. 

WiU90N,  Nathaniel, Washington. 

GEORGIA. 

Arnold,  Reuben  R.,  .  . Atlanta. 

Bennett,  John  W., Waycross. 

Daley,  A.  P., Wrightsville. 

FooARTY,  D.  G., Augusta. 

Hammond,  W.  R., Atlanta. 

Harrih,  M.  W., Macon. 

Kay,  W.  E., Branswick. 

Lamar,  J.  R., Augusta. 

Leaken,  William  R.  , Savannah. 

Meldbim,  p.  W., Savannah. 

Miller,  Frank  H., Augusta. 

Smith,  Bubton, Atlanta. 

ILLINOIS. 

CuBRAN,  W.  R., Pekin. 

Follansbbe,  G.  a., Chicago. 

Hall,  James  P., Chicago. 

Harker,  O.  a., Carbondale. 

Mack,  Julian  W., Chicago. 

Pickett,  Charles  C, Urbana. 

Smith,  Edwin  Burritt, Chicago. 

Woodward,  Frederic  C, Evanston. 
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INDIANA. 

Babtholmew,  Pliny  W., Indianapolis. 

Breen,  William  P.,     Fort  Wayne. 

Chipman,  M.  a., Anderson. 

Davis,  Theodore  P., Indianapolis. 

Eraser,  Dakiel, Fowler. 

Ketchah,  William  A., Indianapolis. 

LocKWOOD,  V.  H.f Indianapolis. 

Martindale,  Chableb, Indianapolis. 

Morris^  John,  Jr., Fort  Wayne. 

Newbeeuser,  Louis, Indianapolis. 

Palmer,  Truman  F., Monticello. 

Pickens,  Samuel  O., Indianapolis. 

Beinhard,  Georoe  L., Bloomington. 

Rose,  James  K, Auburn. 

Rose,  J.  H., Auburn. 

Taylor,  R.S Fort  Wayne. 

TuTHiLL,  Harry  B., Michigan  City. 

INDIAN  TERRITORY. 

Jackson,  Clifford  L., Muskogee. 

IOWA. 

Cabb,  £.  M., Manchester. 

Cbosby,  James  O.,     GarnaviUo. 

Deeby,  John, Dubuque. 

Dudley,  C.  A ., Des  Moines. 

McClain,  Emlin, Iowa  City. 

QuABTON,  William  B., Algona. 

KENTUCKY. 

Baskins,  John  Bbyce^ Louisville. 

DooLAN,  John  C, Louibville. 

Grubb,  Chas.  S., Louisville. 

Harris,  W.  C, Louisville. 

Helm,  James  P., Louisville. 

Mackoy,  W.  H., Covington. 

Stone,  Henry  L., Louisville. 

Trabue,  Edmund  F., Louisville. 

LOUISIANA. 

Hart,  W.  O., New  Orleans. 

Kern  AN,  Thomas  J., Baton  Rouge. 
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MAINE. 

HiGOiNS,  Frank  M., Limerick. 

LiBBT,  Charlbs  F., Portland. 

Walz,  W.  E., Bangor. 

MABYLAND. 

BbiscoEp  John  P., Prince  Frederick. 

DawkinSp  Walter  I., Baltimore. 

Fink,  Charles  E., Westminster. 

HiNKLET,  John, Baltimore. 

PoEy  John  Prentiss, Baltimore. 

Steuart,  Arthur, Baltimore. 

Walter,  M.  R, Baltimore. 

Whitelock,  George, Baltimore. 

MASSACHUSETTS. 

Ames,  James  Barr, Cambridge. 

Beale,  Joseph  H.,  Jr., Cambridge. 

Fall,  George  H., Maiden. 

Hemenway,  Alfred, Boston. 

K ELLEN,  William  V., Boston. 

ScHOFiELD,  William, Boston. 

Storey,  Moorfield, Boston. 

Wambaugh,  Eugene,  ....;....  Cambridge. 
Wyman,  Henry  A., Boston. 

MICHIGAN. 

Barnett,  James  F. Grand  Bapids. 

Brewster,  James  H., Ann  Arbor. 

Hyde,  Wesley  W., Grand  Rapids. 

January,  William  L., Detroit. 

Rood,  John  B., Ann  Arbor. 

Wanty,  George  P., Grand  Rapids. 

Wilson,  Charles  M., Grand  Rapids. 

MINNESOTA. 

Brown,  Frederick  V. , Minneapolis. 

Brown,  Rome  G., Minneapolis. 

Mason,  Alfred  F., .  St.  Paul. 

Stevens^  Hiram  F., St.  Panl. 

MISSISSIPPI, 

Someryille,  T.  H., Oxford. 
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MISSOUEL 

CuBTB,  Welliam  S., St,  Louis. 

Douglas,  Walter  B., St  Louis. 

FosTKB,  Robert  M., St.  Louis. 

Haqerman,  Jambs, St  Louis. 

HiNTON,  E.  W., Columbia. 

JuDfiON,  Frederick  K., St.  Louis. 

Klein,  Jacob, St  Louis. 

Lawson,  John  D., .   .Columbia. 

Lehmann,  F.  W., St  Louis. 

New,  Alexander, Kansas  City.  • 

Reynolds,  Thomas  H., Kansas  City. 

Spencer,  Selden  P., St  Louis. 

NEBRASKA. 

Breckenridoe,  R.  W., Omaha. 

Brooan,  Francis  A., Omaha. 

Manderson,  CharlbsF.,     ......    .Omaha. 

Prout,  F.  N., Lincoln.  5 

NEW  JERSEY. 

Berqen,  J.  J., Somerville. 

Hardin,  John  R., Newark. 

Strong,  Alan  H., New  Brunswick. 

NEW  YORK. 

Andrews,  James  D., New  York. 

Abhlet,  Clarence  D., New  York. 

Benedict,  Robert  D. , New  York. 

Bijdr,  Nathan, New  York. 

Bogert,  Henry  L., Flushing. 

BooTHBY,  John  W., New  York. 

BuRDicK,  Francis  M., .*  New  YoY-k. 

'    EsTABROOK,  Henry  D., New  York.  tX^ 

Field,  Frank  Harvey, New  York. 

Forbes,  Francis, New  York. 

HuFFCUT,  E.  W. , Ithaca. 

Logan,  Walters., New  York. 

Morse,  Waldo  G., New  York. 

Moses,  Raphael  J., New  York. 

McCrary,  a.  J., Binghamton. 

McIntosh,  James  H., New  York. 

Noble,  Herbert, New  York. 

Scott,  James  B., New  York. 
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NEW  YORK-Continued. 

Thomtson,  Seymoub  D., New  York. 

Tompkins,  Lester  J., New  York. 

WADHAMfii,  Frederick  £., Albany. 

Wheeler,  Everett  P., New  York. 

Whitney,  Edward  B., New  York. 

NORTH  CAROLINA. 

Akdrews,  a.  B.,  Jr., Raleigh. 

BiOGS,  J.  Crawford, Darham. 

Busbee,  F.  H., Raleigh. 

Clark,  Walter, Raleigh. 

Patterson,  LiNDaAT, Winston. 

NORTH  DAKOTA. 

Bruce,  Andrew  A., Grand  Forks. 

OHIO. 

Booth,  H.  J Colnmbus. 

Comton,  Edward, Cincinnati. 

Follett,  Martin  Dewet, Marietta. 

Freiberg,  A.  Jnuus, Cincinnati. 

Hadden,  Alexander, Cleveland. 

Harper,  J.  C, Cincinnati. 

Hepburn,  Charles  M., Cincinnati. 

James,  Francis  Bacon, Cincinnati. 

Knight,  Walter  A., Cincinnati. 

Maxwell,  Lawrence,  Jr., Cincinnati. 

Ranney,  Henry  C, Cleveland. 

Reece,  Patterson  A., Cincinnati. 

Rogers,  W.  P., Cincinnati. 

PENNSYLVANIA. 

"Bertolette,  F., Mauch  Chank. 

BuDD,  Henry, Philadelphia. 

Chapman,  S.  Spencer, Philadelphia. 

CoLAHAN,  J.  B.,  Jr.,  .   .       Philadelphia. 

Dull,  Casper, Harrisbarg. 

Fredericks,  J.  T., Williamsport. 

Given,  William  B., Columbia. 

Hensel,  W.  U.  , Lancaster. 

Mercur,  Rodney  A., Towanda. 

MiKELL,  William  E., Philadelphia. 
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PENNSYLVANIA— Continued. 

Miller,  E.  Spkmceb, Philadelphia. 

Miner,  Sidney  R., Wilkesbure. 

Nichols,  H.  S.  Prekhsb Philadelphia. 

Page,  S.  Davib, PhiUdelphia. 

Bawle,  Francis, Philadelphia. 

Smith,  Thomas  Kilbt, Philadelphia. 

SiaTH,  Walter  George, Philadelphia. 

Staake,  William  H., Philadelphia. 

Stewart,  Russell  C, Easton. 

Umbel,  Robert  E., Uniontown. 

RHODE  ISLAND. 

Baker,  Albert  A., Providenoe. 

Colt,  LeBaron  B., Providence. 

Eaton,  Amasa  M., Providence. 

Miller,  Augustus  S., Providence. 

Potter,  Dexter  B., Providence. 

SOUTH  CAROLINA. 

Ansel,  M.  F., ' Greenville. 

Moore,  M.  Herndon, Colamhia. 

MoRDECAi,  T.  Moultrie, Charleston. 

McFadden,  Samuel  E., Chester. 

Thomas,  John  P.,  Jr., Colambia. 

SOUTH  DAKOTA. 

Crawford,  Coe  L, Huron. 

TENNESSEE. 

Camp,  E.  C, Knoxville. 

Ingersoll,  Henry  H., Knoxville. 

Mountcastle,  R.  E.  L., Knoxville. 

Saneord,  Edward  T., Knoxville. 

SwANEY,  W.  B., Chattanooga. 

Young,  D.  K., Clinton. 

TEXAS. 

Surges,  William  H., El  Paso. 

DiiJLARD,  Frank  C, Sherman. 

Semple,  J.  M., Sherman. 


XEXBCftS  A5I»   DKLBiSl.\TES   KEiaSTCKFIV  1^7 


Ai»AX«,  K.  H.  T.,  Jm^ I.TiK-iiKane. 

Bambc^ib,  J-*sx  S^ Oul|x^p|x^. 

Bktax,  Gdl>kgi; .   «  RidiiiKttd. 

Bcixirr,  J.  F, Bigr  Sioo^  G«(v 

Catox,  Jaxk?  R^ AWnutKim. 

P., Lvnchbarir. 

&. Norfolk.  ^ 

Glasgow,  WnxiAM  A.,  J&, RouK^kow 

HAjouroiN,  AuEXAX]>SB» IVu^rshar|r« 

H  ABBW,  JoH2r  T., Hurtsoobufir. 

Honox,  Eppa,  J&, RichaKHHi. 

KiLBT,  Wilbur  J Suffolk* 

Lxwis,  L.  L., Richmonii« 

Masie»  Etgeke  C, Richmond, 

Mkbkdith,  C.  v., Richmond. 

Mn.T.KB,  HcoH  GoBDON, Norfolk. 

MiNOB>  Raleigh  C,  .   .   .   . CharlottesTillo. 

MgAlusteb,  J.  T., Hot  Springs. 

PHLEBABy  Abchkb  A.,     ....**..  OhrisUansbuig. 

Pattkson,  8.  S.  p., Richmond. 

Pbentes.  Robert  R., Suffolk. 

Smith,  Willis  B., Richmond. 

Thomason,  £.  B., Richmond. 

Tuck  SB,  Henby  St.  Gbobge, Lexington. 

Yarrell,  LeonibasD., Emporia. 

WEST  VIRGINIA. 

Ambler,  B.  M., Parkcriburg. 

Brannon,  W.  W., Weston. 

Bratton,  William  A., Marlinton. 

Dayis,  Dabnet  C.  T,,  Jr., Lcwisburg. 

Miller,  William  N., Parkersburg. 

Price,  George  £., Charleston. 

Smith,  Harvey  F Clarksburg. 

WISCONSIN. 

Gilmore,  Eugene  A., Madison. 

Jones,  Burr  W., Madison. 

Richards,  H.  S., Madison. 

Total  registered,  251. 


DELEGATES,   1903. 


ALABAMA  STATE  BAB  ASSOCIATION. 

Lawrence  Cooper, Hantsyille. 

Samuel  D.  Weakusy, Birmingham. 

Louis  £.  Jeffries Selma. 

BAR  ASSOCIATION  OF  ARIZONA. 

Richard  E.  Sloait Prescott. 

Robert  E.  Morrison, Prescott 

CALIFORNIA  STATE  BAR  ASSOaATION. 

Heitrt  C.  Schaertzer, San  Francisco. 

Frai^k  H.  Powers, San  Francisco. 

COLORADO  BAR  ASSOCIATION. 

Lucius  W.  Hoyt, Denver. 

BAR  ASSOCIATION  OF  THE  DISTRICT  OF  COLUMBIA. 

John  W.  Echoic,  •   •   •  , Washington. 

Charles  A.  Douglas, Washington. 

Benjamin  S.  Minor, Washington. 

GEORGIA  BAR  ASSOCIATION. 

D.  G.  FoGARTY, Augusta. 

A.  F.  Daley, Wrightsville. 

W.  R.  Leakbn, Savannah. 

ILLINOIS  STATE  BAR  ASSOCIATION. 

George  W.  Wall, Chicago. 

Ed^^n  Burritt  Smith, Chicago. 

W.  R.  CuRRAN, Pekin. 

INDIAN  TERRITORY  BAR  ASSOCIATION. 

J.  F.  Sharpe, Purcell. 

Clifford  L.  Jackbon, Muscogee. 

STATE  BAR  ASSOCIATION  OF  INDIANA. 

Harry  B.  Tuthill, Michigan  City. 

Pliny  W.  Bartholomew,  ......  Indianapolis. 

Newton  D.  Doughman, Fort  Wayne. 
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IOWA  STATE  BAR  ASSOCIATION. 

C.  A.  Dudley, Des  Moines. 

£.  M.  Cabr, Manchester. 

W.  B.  QuAETON,      Algona. 

BAR  ASSOCIATION  OF  THE  STATE  OF  KANSAS. 

C.  C.  Coleman, Topeka. 

N.  H.  LooMis, Topeka. 

Lee  Monroe, Topeka. 

LOUISIANA  BAR  ASSOCIATION. 

WiLUAM  WiBT  Howe, New  Orleans. 

Samuel  L.  Gilmobe, New  Orleans. 

Arthur  MoGuirk, New  Orleans. 

MARYLAND  STATE  BAR  ASSOCIATION. 

Charles  E.  Fink, Westminster. 

Walter  I.  Dawkins, Baltimore. 

M.  R.  Walter, Baltimore. 

BAR  ASSOCIATION  OF  THE  CITY  OF  BOSTON. 
John  G.  Saxe, Boston. 

MICHIGAN  STATE  BAR  ASSOCIATION. 

Charles  M.  Wilson, Grand  Rapids. 

Adolph  Sloman, Detroit. 

W.  L.  January, Detroit. 

MINNESOTA  STATE  BAR  ASSOCIATION. 

HittAM  F.  Stevens, Sf.  Paul. 

Rome  G.  Brown, Minneapolis. 

Frederick  V.  Brown, Minneapolis. 

MISSOURI  BAR  ASSOCIATION. 

William  M.  William?*, Boonville. 

Selden  p.  Spencbb, St.  Louis. 

C.  O.  TiCHENOR, Kansas  City. 

NEW  JERSEY  STATE  BAR  ASSOCIATION. 

John  R  Hardin, Newark. 

Jambs  E.  Howell, Newark. 

Edward  Q.  KEAgsBY, Newark, 

9 
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NEW  YORK  STATE  BAB  ASSOCIATION. 

Mabtin  W.  LnTLXTOH, Brooklyn. 

Fbamk  Harvkt  Field, New  York. 

Hebtbt  L.  Booebt, New  York. 

NORTH  CAROUNA  BAR  ASSOCIATION. 

Walter  Clark, Raleigh. 

Platt  D.  Walker, Charlotte. 

OHIO  STATE  BAR  ASSOCIATION. 

H.  J.  Booth, ColomboB. 

Alejavdeb  Hadden, Cleyeland. 

William  P.  RoasBS,    .• Cincinnati. 

PENNSYLVANIA  BAR  ASSOCIATION. 

J.  B.  CoLAHAK,  Jb., Philadelphia. 

S.  R.  Mines, Wilkesbarre. 

John  T.  Fbedebickjs Willlanuport. 

SOUTH  CAROLINA  BAR  ASSOCIATION. 

John  P.  Thomas,  Jb., Colombia. 

M.  F.  Ansel, Greenville. 

S.  E.  McFadden, Chester. 

BAR  ASSOCIATION  OF  TENNESSEE. 

R.  E.  L.  Mountcastle, Enoxville. 

Thomas  Cubtin, Bristol. 

Charles  N.  Burch, Nashville. 

TEXAS  BAR  ASSOCIATION. 

J.  M.  Semfle, Sherman. 

P.  H.  Swearinoer, San  Antonio. 

R.  H.  Wabd, Moant  Pleasant. 

VIRGINIA  STATE  BAR  ASSOCIATION. 

John  W.  Daniel, Lynchburg. 

C.  V.  Meredith, Richmond. 

S.  C.  Gbaham, Tazewells. 

WEST  VIRGINIA  BAR  ASSOCIATION. 

W.  W.  Brannon, Weston. 

Richard  Randolph  McMahon,    ....  Harper's  J'erry. 
G.  W.  McClintic, Charleston. 


LIST  OF  MEMBERS  ELECTED. 

ALABAMA. 

Cooper,  Lawkexce, UuaUviHe 


D^ Bimingk: 

ARKANSAS. 

BRoagoi^ABAy  Jambb^ Fori  Smith. 

Majtiih,  Wolset  B., Fort  Smiili. 

Mbchem,  Homer  Gl, Fort  Smith. 

Milks,  Obcar  L., Fort  Smith. 

Warner,  Charles  £., Fort  Smith. 

CONNECTICUT. 

Peck,  Epaphroditus, Bristol. 

WiLLL&MB,  Wm.  HL, Derby. 

DISTRICT  OF  COLUMBIA. 

DuNLOP,  G.  Thomas^ Washington. 

Minor,  Benjamin  8., Washington. 

Scott,  Charles  F., Washington. 

*  Walton,  Clifford  S., Washington. 

FLORIDA. 

Hodges,  William  C.  , Tallahassee. 

GEORGIA. 

Daley,  A.  F., WrighUville. 

FoGARTY,  D.  G., Augusta. 

Prebslt,  Cejarlbb  p. Augusta. 

HAWAII  TERRITORY. 

DiGKET,  Lyle  A., Honolulu. 

Smith,  William  0., Honolulu. 

ILLINOIS. 

Billings,  Charles  L., Chicago. 

CuRRAN,  William  R., Pekin. 

Hagan,  Henry  M., Chicago. 

*Hall,  James  Parker, Chicago. 

Harker^  Oliver  A., Carbondale. 

(131) 
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ILLINOIS— Ontinued. 

Htde,  James  W., Chicago. 

Newman,  Jacob, Chicago. 

Paden,  Joseph  E CSiicago. 

Parkek.  Lewis  W., Chicago. 

Peabodt,  AuGUsruB  S. , Chicago. 

Pickett,  Chableb  C, Urbana. 

Rosenthal,  Lebsino, Chicago. 

INDIAN  TERRITORY. 

Bi/EDSOE,  S.  T., Ardmore. 

GuEBRiEB,  S., South  McAlester. 

Ledbetteb,  Waxteb  A., Ardmore. 

West,  Preston  C,  .  .   .  Maskogee. 

INDIANA. 

Bartholomew,  Flint  W.,  .   .    . Indianapolis. 

Chifman,  Mabcellus  A., Anderson. 

Isham,  William  H., Fowler. 

Marsh,  Ephraim, Greenfield. 

ROBT,  Frank  S., Aubom. 

RuFE,  John  L., Richmond. 

Snyder,  Charles  M., Fowler. 

TuTHiLL,  Harrt  B., Michigan  City. 

IOWA. 

Carr,.E.  M Manchester. 

KENTUCKY. 

Barret,  Alexander  G., .  Louisville. 

Cox,  Attilla,  Jr., Louisyille. 

DooLAN,  John  C, Louisville. 

Flexner,  Bernard, Louisville. 

SuMRALL,  W.  Lawson, Harrodsburg. 

Thornton,  Robert  A., Lexington. 

LOUISIANA. 

Sal^ders,  Eugene  D., New  Orleans. 

SuTHERLiN,  E.  W., Shreveport. 

MARYLAND. 

Fink,  Charles  E., Westminster. 


5T  or  nunnfts  blicted.  IS^ 


Jajob  H^ Am  Aritor. 


WnxiAM  R., S«.  PtaL 

l>^ Miniwftpolis. 


MIBBOURI. 

Fekkis»  Fmunus, St,  Lottk. 


FosTEB,  Bqsbkt  M., St, 

Htsnosi,  Edwakd  W^ iVdumbia, 

KEY90B,  WiLUAX  W.  (Eirkwood,  Mo."^,    .   .   .  Su  Loots. 

NEW  JERSEY. 

RjiLSDOLFH,  Cabxah  F.  (New  Toric,  N.  Y.),    .   .  Momslown. 

NEW  YORK. 

Babbeb,  Abthur  William, New  York. 

BircB,  Nathan, New  York. 

BooTHBT,  John  William, New  York. 

Camxboh,  F&kdebick  W., Albuij. 

CoxE,  Maoobake, New  York. 

Kkbb,  Thomas  B., New  York. 

Littleton,  Mabtin  W., Brooklyn. 

Noble,  Hkbbebt, New  York. 

RuDi>,  William  Platt, Albany. 

omo. 

Fbeibebo,  a.  Julius, Cincinnati. 

Knight,  Walteb  A., Cincinnati. 

Rexce,  Pattbbson  a., Cincinnati. 

PENNSYLVANIA. 

Babnes,  John  Hampton, PhilaHelphia. 

Bell,  John  C, Philadelphia. 

BiNNEY,  Ghablbs  Chauncey Philadelphia. 

Cadwaladeb,  John Philadelphia. 

Cabb,  William  Wilkins, Philadelphia. 

Chapman,  S.  Spengeb, Philadelphia. 

CoLAHAN,  John  Babby, Philadelphia. 

Edwabds,  N.  M.p    .   .    .   : Williamsport. 

Swing,  Nathaniel, Uniontown. 

Fredebicks,  John  T., Williamsport. 
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Fbeedley,  a.  T., Philadelphia. 

Gbbt,  John  Mabshall, Philadelphia. 

HoYT,  Hknbt  M.  (Washing^ton,  D.  C),   .   .   .    .Philadelphia. 

Kane,  Fbangib  Fisher, Philadelphia. 

TiAMBKBToy,  James  M., Harrishurg. 

Lewis,  John  F., Philadelphia. 

Lyon,  Walter, Pittsburg. 

Mieell,  Wiixiam  £., Philadelphia. 

Miner,  Sidney  B., Wilkesbarre. 

MgKee,  Charles  H., Pittsburg. 

Page,  Howard  W., Philadelphia. 

Page,  S.  Davib, Philadelphia. 

Pancoast,  Charles  E., Philadelphia. 

Porter,  William  D., Pittsburg. 

Ralston,  Robert, Philadelphia. 

Scott,  William, Pittsburg. 

Smith,  Thomas  Kilby Philadelphia. 

Smithers,  William  W Philadelphia. 

Stewart,  Russell  C, Easton. 

Taulane,  Joseph  H., Philadelphia. 

Umbei^  Robert  E., Uniontown. 

Whitloce,  Henry  C, .  Philadelphia. 

RHODE  ISLAND. 

Colt,  LeBaron  B., ...  Providence. 

SOUTH  CAROLINA. 

Lyleb,  William  H., Columbia. 

TENNESSEE. 

Cateb,  Charles  T.,  Jr., Knozyille. 

LusE,  Robert Nashville. 

Mayfield,  J.  E., ^ Cleveland. 

Mountcastle,  R  E.  L., Knoxville. 

TEXAS. 

Semfle,  J.  M., Sherman. 

VIRGINIA. 

Adams,  Richard  H.  T.,  Jr., Lynchburg. 

Atkinson,  Henry  A., Richmond. 

BARBurR,  John  S., Culpepper. 


• 
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VIEGINIA— Continued. 

Bbaztok,  a.  G.  , Staunton. 

Bullitt,  Joshua  F. Big  Stone  Gap. 

CHBifimAK,  Frank  P., .       -   .  Lynchburg. 

Chbistiak,  Frank  W., Richmond. 

CuMMiKG,  S.  Gordon, Hampton. 

Davis,  Charlbs  Hall, Petersburg. 

Dayib,  Richard  B., Petersburg. 

Draper,  Johns.,  Jr., .   .Pulaski. 

Flood,  H.  D., W.  Appomattox 

FuLKEBSON,  Samuel  V., Bristol. 

Harris,  John  T., Harrisonburg. 

Harrison,  Randolph,  Lynchburg. 

Henson,  W.  J Pearisburg. 

Hunton,  £ppa,  Jr., Richmond. 

KiLBY,  Wilbur  J., Suffolk. 

Lewis,  John  H., Lynchburg. 

Long,  ARBnarsAD  R. Lynchburg. 

Massie,  Eugene  C, Richmond. 

Meredith,  Charles  V., Richmond. 

McAllister,  J.  T., Hot  Springs. 

McHugh,  Charles  A., Roanoke. 

Miller,  Hugh  Gordon, Norfolk. 

Phleoar,  Archer  A., Christiansburg. 

Royall,  William  L., Richmond. 

Scott,  R.  Carter, Richmond. 

SiPE,  George  £., Harrisonburg. 

Stern,  Jo.  Lane,  ... Richmond. 

Vance,  William  R.  (Washington,  D.  C. ),  .   .    .  Charlottesville. 

Wickham,  Henry  T., Richmond. 

WiLLARD,  Joseph  E., Fairfax. 

Wysor,  Joseph  C, Pulaski. 

Yarrell,  Leonidas  D., Emporia. 

WEST  VIRGINLA. 

Brannon,  W.  W., Weston. 

Brattan,  William  A., Marlinton. 

Davis,  Dabney  C.  T.,  Jh.,   . Lewisburg. 

Miller,  William  N., Parkersburg. 

Smith,  Edward  Grandison, Clarksburg. 

^Elected  by  Ezecutiye  Committee  after  meeting. 
Number  elected  at  meeting,  152. 
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ELECTED    BY    THE    EXECUTIVE    COMMITTEE    BETWEEN 

THE   MEETINGS   OF    1902-1903. 

ALABAMA. 

Thomas,  William  H., Montgomery. 

DISTBICT  OF  COLUMBIA. 

Ain>EBSON,  Thomas  H., WaahiDgton. 

Bingham,  Edward  F., Washington. 

RuDD,  Chamkiko, Washington. 

FLORIDA. 

Glen,  James  F., Tampa. 

MICHIGAN. 

Barnett,  James  F Grand  Rapids. 

MINNESOTA. 

Fish,  Daniel Minneapolis. 

MISSOURL 

Sherwood,  Thomas  A Springfield. 

NEW  JERSEY. 

Godfrey,  Burrows  C. Atlantic  City. 

NEW  YORK. 

Kirch WEY,  George  W., New  York. 

PENNSYLVANIA. 

Alexander,  Lucibn  H., Philadelphia." 

Futrell,  William  H., Philadelphia. 

Waters,  Asa  W., Philadelphia. 

Williams,  Ira  Jewell, Philadelphia. 

Number  elected  by  Ezecntive  Committee,  14. 


RECAPITULATION. 


Alabama, 3 

ArkansaB, 5 

Connecticat, 2 

District  of  Ck>lumb]a,    ...  7 

Florida, 2 

Georgia, 3 

Hawaii  Territory, 2 

niinoiA, 12 

Indian  Territory, 4 

Indiana, 8 

Iowa, 1 

Kentucky, 6 

Lonisiana, 2 

Maryland, 1 


Michigan, 2 

Minnesota, .  3 

MisBonrif 5 

New  Jersey 2 

New  York, 10 

Ohio, 3 

Pennsylvania,  36 

Rhode  Island, 1 

South  Carolina, 1 

Tennessee,    .......  4 

Texas, 1 

Virginia, 35 

West  Virginia, 5 

Total, 166 
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MEMORANDUM. 

The  Annual  Dinner  was  given  on  Friday,  August  28th,  at 
the  Homestead  Hotel.  Henry  D.  Estabrook,  of  New  York, 
presided.  Two  hundred  and  two  members  and  delegates  were 
present. 
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LIST  OF  PRESIDENTS, 


1. 

2. 
3. 

4 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 


1878-79-* James  O.  Bboai>hxai)^> 
187&-80~*BKNJA]aN  H.  Bristow, 

188a-81-*£DWARD  J.  Phxlfs,    . 

1881-82-*ClablK80ii  N.  Pottsb,*. 
1882-^3-*Ai«KZAin>ER  R.  Lawton, 
1883"84-€oBTULinyr  Parkbb,     . 
1884-85-* John  W.  Stbvknsom,   . 

1885-86-*WlLIJAM  AlXEN  BUTUBB, 

1886-87-*Thomas  J.  Sbmmbb»  .  . 
1887-^88-*Gbobgs  G.  Wright,  . 
1888-8^*David  DtTDLST  Field, 
1889-90-*Henbt  HrrcHCocH,  .  . 
1890-91-fiiHEON  £.  Baldwin,  .  . 
1891-92-JoHN  F.  Dillon,  .... 
1892-9a-*JoHN  Kandolph  Tucker, 
1893-94-*Thoha8  M.  Goouby,  *  . 
1894-95-J AMES  G.  Carter,  .  .  . 
1895-96-Moorfield  Storey,  .   . 

1896-97-JAME9  M.  WOOLWORTH, 

1897-98- WnjjAM  Wirt  Howe,  . 
1898-99-J08BPH  H.  Choate,^  .   . 
1899-1900-Gharles  F.  Mandekson, 
1900-1901-Edhund  Wetmobe,    . 

1901-1902-U.  M.  Rose, 

1902-1903-Francis  Rawle,    .   . 
1903-1904-James  Haqerman,     . 


.  St.  Louis,  MiaBOurL 

.  New  York,  New  York. 

.  Burlington,  Vermont 

.  New  York,  New  York, 

.  Savannah,  Georgia. 

.  Newark,  New  Jersey. 

.  Covington,  Kentucky. 

.  New  York,  New  York. 

.  New  Orleans,  Louisiana. 

.  Des  Moines,  Iowa. 

.  New  York,  New  York. 

.  St  Louis,  Missouri. 

.  New  Haven,  ConnecUcut 

.  New  York,  New  York. 

.  Lexington,  Virginia. 

.  Ann  Arbor,  Michigan. 

.  New  York,  New  York. 

.  Boston,  Massachusetts. 

.  Omaha,  Nebraska. 

.  New  Orleans,  Louisiana. 

.  New  York,  New  York. 

.  Omaha,  Nebraska. 

.  New  York,  New  York. 

.  Little  Rock,  Arkansas. 

.  Philadelphia,  Pennsylvania. 

.  St  Louis,  Missouri. 


>  At  the  Conference  for  organizing  the  Aasodation  in  1878,  John  H.  B.  Latrobe,  of 
Maryland,  was  elected  Temporary  Chairman,  and  when  the  organisation  was  com- 
pleted, Bcoijamln  H.  Bristow,  of  Kentucky,  was  elected  President  of  the  Conference. 

*  In  consequence  of  the  death  of  Clarkson  N.  Potter,  Francis  Keman,  of  Mew 
York,  presided  and  prepared  and  delivered  the  President's  Address  in  1882. 

•  In  consequence  of  the  illness  of  Thomas  M.  Cooley,  Samuel  F.  Hunt,  of  Ohio, 
presided  and  read  the  President's  Address  prepared  by  Judge  Cooley  in  IfiM. 

«  In  consequence  of  the  absence  of  Joseph  H.  Choate,  as  Ambassador  to  Grsat 
Britain,  Charles  F.  Manderson,  of  Nebraska,  presided  and  prepared  and  delivered 
the  President's  Address  in  1889. 
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LIST  OF  SECRETARIES. 

1.  1878-93-*Edward  Otis  Hinklet,  *  .    .  Baltimore,  Maryland. 

2.  1893-        John  Kisklky,^ Baltimore,  Maryland. 

LIST  OF  TREASURERS 

1.  1878-1902-Francis  Bawi^ Philadelphia,  Penna. 

2.  1902-         Frederick  E.  Wadhams,  .   .  Albany,  New  York. 


LIST  OF  EXECUTIVE  COMMITTEE. 


1.  1878-87-*LuKE  P.  Poland,     .   .   . 

2.  1878-88-SiMBON  E.  Baldwin,*   .   . 

3.  1878-^(>-*WiiiiJAM  A.  Fisher,   .   . 

4.  1880 -86-* William  Allen  Butler, 

5.  1886-90-*Charlb8  C.  Bonnet,* 

6.  1887-96-Gboroe  A.  Merger,  .   .   . 

7.  1888-90-*JoHK  Randolph  Tocher, 

8.  1890-91-*  WiLUAM  P.  Wells,    .   . 

9.  1890-99-Alfred  Heuenwat,    .   . 

10.  1891-96-*Bradlby  G.  Schley,  .   . 

11.  1895-99-Chables  Claflin  Allen, 

12.  1896-97-William  Wirt  Howe, 

13.  1897-1900-Charles  Noble  Gregory 

14.  1899-1900-EDMI7ND  WSTMORE,     .    . 

1899-1901-U.  M.  Rose, 

1899-1902-WiLLiAM  A.  Kbtcham, 


1899-1902-Henrt  St.  George  Tucker,  Lexington,  Viiginia. 


16. 
16. 
17. 
18. 
19. 
20. 
21. 

22.  1902- 

23.  1903- 

24.  1903- 
26.     1903- 

•  Deceased. 

^  In  1878,  Francis  Rawle.  ol  Pennsylyania,  and  Isaac  Grant  Thompson,  of  Mew 
York,  acted  as  temporary  Secretaries  and  as  Secretaries  of  the  Conference. 

In  1886,  Ed  ward  Otis  Hlnkley  being  absent,  Walter  George  Smith,  of  Pennsylyania, 
acted  as  Secretary  pro  tempore. 

■  In  1896.  John  Hlnkley  being  absent,  George  P.  Wanty,  of  Michigan,  acted  as 
Secretary  pro  tempore. 

*  In  1888,  at  the  first  meeting  of  the  Executiye  Committee  after  the  adjournment 
of  the  Association,  Simeon  B.  Baldwin  resigned,  and  Charles  C.  Bonney  was  chosen 
to  fill  the  vacancy  under  By-Law  X. 
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1900-1903-BoDNET  A.  Mercur, 

1900-1903-CHARLE8  F.   LiBBY,     . 

1901-1903-Jahes  Haoerman,  . . 
1902-      P.  W.  Meldrim,  .   .   .   . 

Plait  Rogers,    .   .   .   . 

M.  F.  Dickinson,    .   .   . 

Theodore  S.  Gabnett, 

William  P.  Breen,   .   . 


St  Johnsboiy,  Vermont 
New  ELaven,  Connecticat 
Baltimore,  Maryland. 
New  York,  New  York. 
Chicago,  Illinois. 
Savannah,  Georgia. 
Lexington,  Kentucky. 
Detroit,  Michigan. 
Boston,  MassachuBetts. 
Milwaukee,  Wisconsin. 
St  Louis,  Missouri. 
New  Orleans,  LoaisiaDa. 
Madison,  Wisconsin. 
New  York,  New  York. 
Little  Rock,  Arkansas. 
Indianapolis,  Indiana. 


Towanda,  Pennsylvania. 
Portland,  Maine. 
St  Louis,  Missouri. 
Savannah,  Georgia. 
Denver,  Colorado. 
Boston,  Massachusetts. 
Norfolk,  Virginia. 
Fort  Wayne,  Indiana. 


CONSTITUTION. 

NAME   AND   OBJECT. 

Article  I. — This  Association  shall  be  known  as  '^  Thb 
American  Bar  Association."  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

QUALIFICATIONS   FOR   MEMBERSHIP. 

Article  II. — Any  person  shall  be  eligible  to  membership 
in  this  Association  who  shall  be,  and  shall,  for  five  years  next 
preceding,  have  been  a  member  in  good  standing  of  the  Bar 
of  any  State,  and  who  shall  also  be  nominated  as  hereinafter 
provided. 

OFFICERS   AND   COMMITTEES. 

Article  III. — The  following  officers  shall  be  elected  at 
each  Annual  Meeting  for  the  year  ensuing :  A  President  (the 
same  person  shall  not  be  elected  President  two  years  in 
succession) ;  one  Vice-President  from  each  State ;  a  Secretary ; 
a  Treasurer ;  a  Council,  consisting  of  one  member  from  each 
State  (the  Council  shall  be  a  standing  committee  on  nomina- 
tions for  office) ;  an  Executive  Committee,  which  shall  consist 
of  the  President,  the  last  ex-President,  the  Secretary,  and  the 
Treasurer,  all  of  whom  shall  be  ex  officio  members,  together 
with  five  other  members,  to  be  chosen  by  the  Association,  but 
no  member  shall  be  eligible  to  such  choice  more  than  three 
years  in  succession ;  and  the  President,  and  in  his  absence  the 
ex-President,  shall  be  the  Chairman  of  the  committee."*" 

^Amended  Aogost  19, 1898,  and  August  30, 1899. 
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The  following  committees  shall  be  annuallj  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  five 
members  each : 

On  Jarispmdenoe  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications  ; 

On  Grievances ; 
*0n  Law  Reporting  and  Digesting ; 

fOn  Patent,  Trade-Mark  and  Copyright  Law ;  and  a  com- 
mittee. 

{On  Uniform  State  Laws,  to  consist  of  one  member  from 
each  State. 

A  majority  of  those  members  of  any  committee,  including 
the  Council,  who  may  be  present  at  any  meeting  of  the 
Association,  shall  constitute  a  quorum  of  such  committee  for 
the  purpose  of  such  meeting. 

The  Vice-President  for  each  State,  and  not  less  than  two 
other  members  from  such  State,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  State,  to  which  shall  be 
referred  all  applications  for  membership  from  such  State.  The 
Vice-President  shall  be,  ex  officio^  Chairman  of  such  Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  always 
be  one,  shall  be  appointed  by  the  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report  to 
the  next  meeting  the  names  of  all  members  who  shall,  in  the 
interval,  have  died,  with  such  notices  of  them  as  shall,  in  the 
discretion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  State 
and  Territory  to  report  the  deaths  of  members  within  the  same 
to  the  said  committee. 

*B7  amendment  peaNd  August  29, 1895. 

tBy  amendment  paaaed  August  30,  1899.  ^ 

tB;  amendment  passed  August  28,  1903. 
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SLBCXIOV  OF  mCMBRKR 

AftTiCLB  lY. — ^AD  nominmtioiis  for  membership  shell  be 
mede  bj  the  Local  Council  of  Ihe  State  to  the  Bar  of  which 
the  persons  nominated  belong.  Snch  nominations  must  be 
transmitted  in  writing  to  the  Chairman  ef  the  Goieral  Council) 
and  approved  bj  the  Cooneil,  on  rote  bj  ballot. 

The  General  Council  may  also  nominate  members  from 
States  baring  no  Local  Council,  and  at  the  Annual  Meeting  of 
the  Association,  in  the  absence  of  all  members  of  the  Local 
Council  of  any  State ;  Provided^  That  no  nomination  shall  be 
considered  bj  the  General  Council,  unless  accompanied  by  a 
statement  in  writing  bj  at  least  three  members  of  the  Associa- 
tion from  the  same  State  with  the  person  nominated,  or,  in  their 
absence,  bj  members  from  a  neighboring  State  or  States,  to  the 
effect  that  the  person  nominated  has  the  qualifications  required 
by  the  Constitution  and  desires  to  become  a  member  of  the 
Association,  and  recommending  his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  reported  by 
the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Pravidedj  That  if  any  member  demand  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon  by 
ballot. 

Several  nominees,  if  from  the  same  State,  may  be  voted  for 
apon  the  same  ballot ;  and  in  such  case  placing  the  word  ''No'* 
against  any  name  or  names  upon  the  ticket  shall  be  deemed  a 
negative  vote  against  such  name  or  names,  and  against  those 
only.     Five  negative  votes  shall  suffice  to  defeat  an  election. 

During  the  period  between  the  Annual  Meetings,  members 
may  be  elected  by  the  Executive  Committee  upon  the  written 
nomination  of  a  majority  of  the  Vice-President  and  members 
of  the  Local  Council  of  any  State. 

Article  V. — All  members  of  the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them  upon  the  recom- 
mendation of  the  committee  of  five  appointed  by  such  Confer- 
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ence,  shall  become  members  of  the  Association  apon  payment 
of  the  annual  does  for  the  current  year  herein  provided  for. 

BT-LAWS. 

Article  VI, — ^By-Laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  by  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  By-Laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 

DUES. 

Article  YII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  By-Laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 

ANNUAL  ADDRESS. 

Article  YIII. — The  President  shall  open  each  Annual 
Meeting  of  the  Association  with  an  address,  in  which  he  shall 
communicate  the  most  noteworthy  changes  in  statute  law  on 
points  of  general  interest  made  in  the  several  States  and  by 
Congress  during  the  preceding  year.  It  shall  be  the  duty  of 
the  member  of  the  General  Council  from  each  State  to  report 
to  the  President,  on  or  before  the  first  day  of  May,  annually, 
any  such  legislation  in  his  State. 

ANNUAL   meetings. 

Article  IX. — This  Association  shall  meet  annually,  at 
such  time  and  place  as  the  Executive  Committee  may  select, 
and  those  present  at  such  meeting  shall  constitute  a  quorum. 
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AMENDMENTS. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any 
Annual  Meeting,  but  no  such  change  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

CONSTRUCTION. 

Article  XL — The  word  ^^StaUy"  whenever  used  in  this 
Constitution,  shall  bedeemed  to  be  equivalent  to  Statey  Territory^ 
and  the  District  of  Columbia, 
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BY-LAWS. 


MEETING   OF    THE    ASSOCIATION. 

I. — The  Executive  Committee,  at  its  first  meeting  after  each 
Annual  Meeting,  shall  select  some  person  to  make  an  address 
at  the  next  Annual  Meeting,  and  not  exceeding  six  members 
ot  the  Association  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall  be 
as  follows : 

(a)  Opening  Address  of  the  President. 

(b)  Nominations  and  Election  of  Members. 

(c)  Election  of  the  General  Council. 

(d)  Reports  of  Secretary  and  Treasurer. 

(e)  Report  of  Executive  Committee. 
(/)  Reports  of  Standing  Committees  : 

On  Jurisprudence  and  Law  Reform  ; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications ; 

On  Grievances ; 

On  Law  Reporting  and  Digesting. 
(jg)     Reports  of  Special  Committees. 
(h)     The  Nomination  of  Officers, 
(t)     Miscellaneous  Business, 
(y)    The  Election  of  Officers. 
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The  address,  to  be  delivered  by  a  person  invited  by  the 
Executive  Committee,  shall  be  made  at  the  morning  session  of 
the  second  day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shall  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Com- 
mittee may  determine. 

III. — ^No  person  shall  speak  more  than  ten  minutes  at  a 
time  or  more  than  twice  on  one  subject. 
A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

LV. — Each  State  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meeting 
of  the  Association.  In  States  where  no  State  Bar  Association 
exists,  any  City  or  County  Bar  Association  may  appoint  such 
delegates,  not  exceeding  two  in  number.  Such  delegates  shall 
be  entitled  to  all  the  privileges  of  membership  at  and  during 
the  said  meeting. 

y. — At  any  of  the  meetings  of  the  Association,  members  of 
the  Bar  of  any  foreign  country  or  of  any  State  who  are  not 
members  of  the  Association  may  be  admitted  to  the  privileges 
of  the  floor  during  such  meeting. 

YI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  Annual  Address  of  the  President, 
the  reports  of  committees,  and  all  proceedings  at  the  Annual 
Meeting  shall  be  printed ;  but  no  other  address  made  or  paper 
read  or  presented  shall  be  printed,  except  by  order  of  the 
Committee  on  Publications. 

Extra  copies  of  reports,  addresses,  and  papers  read  before 
the  Association  may  be  printed  by  the  Committee  on  Publica- 
tions for  the  use  of  their  authors,  not  exceeding  two  hundred 
copies  for  each  of  such  authors. 

The  Secretary  and  the  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution,  or 
otherwise,  a  system  of  exchanges  by  which  the  TransactionB 
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can  be  annually  exchanged  with  those  of  other  associations  in 
foreign  countries  interested  in  jurisprudence  or  governmental 
affairs;  and  the  Secretary  shall  exchange  the  T^rannactians 
with  those  of  the  State  and  Local  Bar  Associations ;  and  all 
books  thus  acquired  shall  be  bound  and  deposited  in  the  charge 
of  the  New  York  City  Bar  Association,  subject  to  the  call  of 
this  Association,  if  it  ever  desires  to  withdraw  or  consult  them, 
if  the  former  Association  agrees  to  such  deposit. 

The  Secretary  shall  send  one  copy  of  the  Report  of  the 
proceedings  of  this  Association  to  the  President  of  the  United 
States,  and  to  each  of  the  Judges  of  the  Supreme  Court  thereof, 
and  to  the  Library  of  the  State  Department,  and  of  the 
Department  of  Justice  thereof,  and  to  the  Library  of  Congress, 
and  the  Library  of  the  Supreme  Court  thereof,  and  to  the 
Governor,  and  to  the  Chief  Judge  of  the  court  of  last  resort  of 
each  State,  and  to  the  State  Librarian  thereof,  and  to  all  pub- 
lic law  libraries,  and  other  principal  public  and  college  libraries 
in  the  United  States,  and  to  such  other  persons  or  bodies  as 
the  Executive  Committee  may  direct. 

No  resolution  complimentary  to  an  officer  or  member  for  any 
service  performed,  paper  read,  or  address  delivered  shall  be 
considered  by  the  Association. 

OFFICERS    AND   COMMITTEES. 

VII. — The  terms  of  office  of  all  officers  elected  at  any  Annual 
Meeting  shall  commence  at  the  adjournment  of  such  meeting, 
except  the  Council,  whose  term  of  office  shall  commence 
immediately  upon  their  election. 

YIII. — The  President  shall  appoint  all  committees,  except 
the  Committee  on  Publications,  within  thirty  days  after  the 
Annual  Meeting,  and  shall  announce  them  to  the  Secretary, 
and  the  Secretary  shall  promptly  give  notice  to  the  persons 
appointed.  The  Committee  on  Publications  shall  be  appointed 
on  the  first  day  of  each  meeting. 


BY-LAWS.  149 

IX. — The  Treasurer's  Report  shall  be  examined  and  audited 
annually,  before  its  presentation  to  the  Association,  by  two 
members  to  be  appointed  by  the  Chairman  of  the  Executiye 
Committee. 

X. — The  Council  and  all  standing  committees  shall  meet  on 
the  day  preceding  each  Annual  Meeting,  at  the  place  where 
the  same  is  to  be  held,  at  such  hour  as  their  respective  Chair- 
men shall  appoint.  If  at  any  Annual  Meeting  of  the  Associa- 
tion any  member  of  any  committee  shall  be  absent,  the  vacancy 
may  be  filled  by  the  members  of  the  committee  present. 

The  Secretary  of  the  Association  shall  be  the  Secretary  of 
the  Council. 

XI. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meeting,  at  such  time  and  place 
as  the  Chairman  shall  appoint. 

XII. — Special  meetings  of  any  committee  shall  be  held  at 
such  times  and  places  as  the  Chairman  thereof  may  appoint. 
Reasonable  notice  shall  be  given  by  him  to  each  member  by 
mail. 

The  traveling  and  other  necessary  expenses  incurred  by  any 
committee,  standing  or  special,  for  meetings  of  such  committee, 
during  the  interval  between  the  Annual  Meetings  of  the  Asso- 
ciation, shall  be  paid  by  the  Treasurer,  on  the  approval  and  by 
the  order  of  the  Executive  Committee,  out  of  such  appropria- 
tion as  to  the  Executive  Committee  may  seem  necessary 
in  each  case,  on  previous  application  in  advance  of  its 
expenditure. 

All  committees  may  have  their  reports  printed  by  the  Secre- 
tary before  the  Annual  Meeting  of  the  Association ;  and  any 
such  report,  containing  any  recommendation  for  action  on  the 
part  of  the  Association,  shall  be  printed,  together  with  a  draft 
of  bill  embodying  the  views  of  the  committee,  whenever  legis- 
lation shall  be  proposed.     Such  report  shall  be  distributed  by 
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mail  by  the  Secretary  to  all  the  members  of  the  Association  at 
least  fifteen  days  before  the  Annual  Meeting  at  which  such 
report  is  proposed  to  be  submitted.  No  legislation  shall  be 
recommended  or  approved  except  upon  the  report  of  a  com- 
mittee.* 

It  shall  be  the  duty  of  each  Vice-President  and  member  of 
the  General  Council  of  this  Association  to  endeavor  to  procure 
the  enactment  by  the  legislature  of  their  State  of  each  and 
every  law  recommended  by  the  Association,  and  the  Secretary 
shall  furnish  them  with  copies  of  each  and  every  recommenda- 
tion and  draft  of  bill,  when  there  shall  be  such  draft ;  and 
whenever  this  Association  shall  by  resolution  recommend  the 
enactment  of  any  law  or  laws,  the  Secretary  shall,  as  soon  as 
possible,  furnish  a  copy  of  the  resolution  to  the  President  of 
each  State  Bar  Association,  with  the  request  of  this  Association 
that  such  State  Bar  Association  shall  co-operate  with  the  local 
Vice-President  and  member  of  the  General  Council  of  this 
Association  in  having  a  bill  introduced  in  the  legislature  of  its 
State  containing  the  subject-matter  recommended  by  such 
resolution,  and  use  proper  means  to  procure  the  enactment  of 
the  same  into  law.  In  every  State  where  there  is  no  State 
Bar  Association,  a  copy  of  such  resolution  with  a  similar 
request  shall  be  sent  to  the  President  of  the  Bar  Association  of 
the  principal  city  in  such  State ;  and  in  every  instance  where 
the  form  of  bill  has  been  recommended  with  the  resolution,  a 
copy  of  such  form  of  bill  shall  also  be  sent  with  the  resolution. 

ANNUAL  DUBS. 

XIII. — The  Annual  Dues  shall  be  payable  at  the  Annual 
Meeting  in  advance.  If  any  member  neglects  to  pay  them  for 
any  year  at  or  before  the  next  Annual  Meeting,  he  shall  cease 
to  be  a  member.  The  Treasurer  shall  give  notice  of  this  By- 
Law,  within  sixty  days  after  each  meeting,  to  all  members  in 
default. 

*  As  amended,  August  29,  1902. 
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A  member  who  has  been  dropped  from  the  roll  for  non-pay- 
ment of  dues  may  be  restored  to  membership  by  the  Executive 
Committee  upon  the  payment  of  all  back  dues.  Provided, 
such  restoration  shall  be  recommended  by  a  member  of  the 
Local  Council  of  his  State,  or  in  their  absence,  at  an  Annual 
Meeting,  by  any  two  members  of  the  Association. 

XIV. — A  Section  of  the  Association,  to  be  known  as  the 
Section  of  Legal  Education,  is  hereby  established,  which 
shall  meet  annually  in  connection  with  the  Meeting  of  the 
Association,  but  not  during  such  hours  as  the  Association  is 
in  session. 

Its  object  shall  be  the  discussion  of  methods  of  Legal 
Education,  and  it  may  make  recommendations  to  the  Associa- 
tion, which  shall  be  referred  by  the  Association  to  the  Com- 
mittee on  Legal  Education. 

The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section,  and  persons  not  eligible 
for  membership  in  the  Association,  but  who  are  engaged  in 
teaching  law,  may  be  admitted  to  the  privilege  of  the  floor 
at  any  meeting  of  the  Section,  by  vote  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary,  at  its*  first  session ;  and  a  Chairman 
and  Secretary  shall  thereafter  be  elected  annually  by  the 
Section. 

A  Section  of  the  Association,  to  be  known  as  the  Section 
of  Patent,  Trade-Mark*  and  Copyright  Law,  is  hereby  estab- 
lished, which  shall  meet  annually  in  connection  with  the  meet- 
ing of  the  Association,  but  not  during  such  hours  as  the 
Association  is  in  session. 

*  As  amended  August  30,  1899. 
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Its  object  shall  be  to  discuss  the  subject  of  the  law  and 
practice  relating  to  patents,  trade-marks  and  copyrights.  It 
may  report  to  the  Association  ;  and  matters  relating  to  patents, 
trade-marks  and  copyrights  may  be  referred  to  it. 

The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary  by  the  Section,  and  a  Chairman 
and  Secretary  shall  be  thereafter  annually  elected  by  the 
Section  for  the  year  commencing  upon  the  final  adjournment 
of  its  meeting. 


OFFICERS. 
1903-1904. 

Prebibbnt, 
JAMES  HAQERMAN, 

St.  Loni^t  Missouri, 


Sbgretaby, 

JOHN  HINKLEY. 

fl6.  North  Charlet  Street,  Baltimore,  Maryiand. 


Tbeasureb, 

FBEDEBICE  E.  WADHAMS, 

S4,  Tweddle  Building,  Albany,  New  York. 


Executive  Ck>MMiTTE£. 

EX  OFFICIO. 

JAMES  HAGEBMAN,  Pbbsident. 
FRANCIS  BAWLE,  Last  President. 
JOHN  HINKLEY,  Secretary. 
FBEDEBICK  E.  WADHAMS,  Treasurer. 

ELECTED  MEMBERS. 

P.  W.  MELDBIM,  Savannah,  Georgia, 
PLATT  B0GEB8,  Denver,  Colorado. 
M.  F.  DICKINSON,  Boston,  Massaehusetta. 
THEODOBE  S.  GABNETT,  Norfolk, ^Virginia. 
WILLIAM   P.  BREEN,  Fort  Wayne,  Indiana. 
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state.  name. 

Alabama, Oscar  R.  Hundley,  . 

Alaska  Territory,  .  Melville  C.  Brown, 
Arizona  Territory,  .  Everett  E.  Ellinwood, 

Arkansas, John  Fletcher,    .   . 

California,     ....  Charles  Monroe,  .  . 

Colorado, Lucius  W.  Hoyt,  .   . 

Connecticut,  ....  Simeon  E.  Baldwin, 

Delaware, John  P.  Nields,    .   . 

District  OF  Columbia,  Melville  Church,  . 

Florida, R.  W.  Williams,  .   . 

Qeoroia, Reuben  R.  Arnold,  . 

Hawah  Territory,  .  David  L.  Withington, 

Idaho, William  W.  Woods, 

Illinois,       Edwin  Burritt  Smith 

Indian  Territory,    .  Clifford  L.  Jackson, 

Indiana, William  P.  Breen, 

Iowa, William  B.  Quarton, 

Kansas, John  D.  Millikbn,  . 

Kentucky, William  H.  Mackoy, 

Louisiana,   ...       .  Thomas  J.  Kern  an,  . 

Maine, Charles  F.  Libby,    . 

Maryland, John  P.  Poe,  .... 

Massachusetts,  .   .   .  James  Barr  Ames,  . 
Michigan,    .   .  .  William  L.  January, 

Minnesota, Hiram  F.  Stevens,  Ck 

Mississippi, R.  H.  Thompson,    .   . 

Missouri, F.  W.  Lehmann,    .   . 

Montana, Wilbur  F.  Sanders,  . 

Nebraska, R.  W.  Breckenridoe, 

New  Hampshire,  .   .  Joseph  W.  Fellows, 
New  Jersey,   ....  James  J.  Beroen,  .   . 

(154) 


n 


residence. 
.  Hantsville. 
■  Juneau. 
.  Prescott. 
.  Little  Rock. 
.  Los  Angeles. 
.  Denver. 
.  New  Haven. 
.  Wilmington. 
.  Washington. 
.  Tallahassee. 
.  Atlanta. 
.  Honolulu. 
.  Wallace. 
.  Chicago. 
.  Muskogee. 
.  Fort  W^ayne. 
.  Algona. 
.  McPherson. 
.  Covington. 
.  Baton  Rouge. 
.  Portland. 
.  Baltimore. 
.  Cambridge. 

Detroit. 
.  St.  Paul. 
.  Jackson. 
.  St.  Louis. 
.  Helena. 

Omaha. 
.  Manchester 
.  Somerville. 
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STATE. 

New  Mexico  Teb.,  .  . 

New  Yobk, 

North  CAsoLiNAy  .  . 
North  Dakota,  .   .   . 

Ohio, 

OkiiAhoma  Ter.,    .   . 

Oregon, 

Pennsylvania,  .  .  . 
Philippine  Islands,  . 
Rhode  Island,  .  .  . 
South  Carolina,  .  . 
South  Dakota,      .   . 

aENNESSEE, 

Texas, 

Utah, 

Verkokt, 

VntoiKiA 

Washington,  .  .  .  . 
West  Virginia,  .   .   . 

Wisconsin, 

Wyoming, 


NAME. 

Thomas  B.  Catron, 
Walter  S.  Logan, 

» 

J.  Crawford  Biggs, 
Andrew  A.  Bruce, 
Francis  B.  James, 
Henry  £.  Asp,   .   . 
Charles  H.  Carey, 
Henry  Budd,  .  .   . 
David  W.  Yancey, 
Amasa  M.  Eaton,  . 
t.  m.  mordecai, .  . 
CoE  I.  Crawford, 
Henry  H.  Ingebsoll, 

F.  C.  DiLLARD,     .    . 

Charles  S.  Varian, 
Elihu  B.  Taft,  . 
A.  A.  Phlegar,  . 
C.  H.  Hanford, 
George  E.  Price, 
Burr  W.  Jones, 
Charles  N.  Potter, 


residence. 
Santa  F6. 
New  York. 
Durham. 
Grand  Forks. 
Cincinnati. 
Guthrie. 
Portland. 
Philadelphia. 
Manila. 
Providence. 
Charleston. 
Huron. 
Knoxville. 
Sherman. 
Salt  Lake  City. 
Burlington. 
Christiansburg. 
Seattle. 
Charleston. 
Madison. 
Cheyenne. 


VICE-PRESIDENTS 

AND 

MEMBERS  OF  LOCAL  COUNCILS. 

aLBOTBD  ie03. 


ALABAMA. 

Vice-President,  LAWBENCE  CX)OPER, ....  Huntsville. 
Local  Council,  SAMUEL  D.  WEAKLEY, .  .   .  Birmingham. 

FRED  S.  BALL, Montgomery. 

ALASKA  TERRITORY. 

Vice-President,  J.  G.  PRICE, Skagway. 

Local  Council,  BOBERT  W.  JENNINGS,     .   .  Skagwaj. 

W.  J.  HILLS, Janeau. 

ARIZONA  TERRITORY. 

Vioe-Pweident,  JOHN  C.  HERNDON, Presoott 

Local  Council,  ROBERT  E.  MORRISON,  .   .   .  Presoott 

WILLIAM  H.  BARNES,     .   .   .Tucson. 

ELISHA  M.  SANFORD,    .   .    .  Prescott 

ARKANSAS. 

Vice-President,  P.  C.  DOOLEY, Little  Rock. 

Local  Council,  THOMAS  B.  MARTIN, ....  LitUeRock. 

ASHLEY  COCK  RILL,    .    .    .   .Little  Rock. 

M.  M.  COHN, Little  Rock. 

JOSEPH  M.  HILL, Fort  Smith. 

CALIFORNIA.. 

Vice-Presidenty  (vacant). 

Local  Council,  WARREN  OLNEY, San  Frandsoo. 

LYNN  HELM, Los  Angeles. 

W.  H.  CHICKERING, San  Francisco. 

(lo6) 
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COLORADO. 

Vi<».Pi«8ident,  JOEL  F.  VAILE Denver 

Local  Goandl,  PL  ATT  ROGERS, Denver. 

CHARLES  E.  (?AST, Pueblo. 

HORACE  G.  LUNT, Colorado  Springe 

HUGH  BUTLER, Denver. 

CALDWELL  YEAMAN     .   .   .  Denver. 


CONNECTICUT. 

Vice-President,  LEWIS  E.  STANTON,    ....  Hartford. 
Local  Council,  TALCOTT  H.  RUSSELL,  .   .   .  New  Haven. 

GEORGE  D.  WATROUS,    .   .   .New  Haven. 

EDWIN  B.  GAGER, Derby. 

JAMES  H.  WEBB, New  Haven. 


DELAWARE. 

Vice-Preaident,  GEORGE  GRAY 

Local  Council,  WILLARD  SAULSBURY, . 

DISTRICT  OF  COLUMBIA. 

Vioe-Preaident,  NATHANIEL  WILSON, 
Local  Council,  HENRY  E.  DAVIS,     .    . 

ARTHUR  P.  GREELEY, 

SAMUEL  MADDOX,  . 

CHAPIN  BROWN,  .    . 

J.  NOTA  MoGILL,  .   . 

WILLIAM  A.  MELOY, 

ALDI8  B.  BROWNE,  . 

CHANNING  RUDD,   . 

ROBERT  J.  FISHER, . 


Wilmington. 
Wilmington. 


Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 


FLORIDA. 

Vice-President,  JOHN  C.  AVERY, Pensacola. 

Local  Council,  LOUIS  C.  MASSEY, Orlando. 

C.  D.  RINEHART, JacksonviUe. 

BENJ.  S.  LIDDON,      Marianna. 

W.  A.  BLOUNT, Pensaoola. 

D.  U.  FLETCHER, Jacksonville. 

WILLIAM  H.  BAKER,  ....  Jacksonville. 
GEORGE  C.  BEDELL,     ....  Jacksonville. 

GEORGIA. 

Vice-President,  FRANK  H.  MILLER, AugusU. 

Local  Council,  W.  R.  HAMMOND, Atlanta. 

D.  G.  FOGARTY, Augusta. 

WILLIAM  R.  LEAKEN,   .   .   .  Savannah. 

MARION  W.  HARRIS Macon. 

A.  F.  DALEY, Wrightsville. 
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HAWAII  TERRITORY. 

Vice-President,  (yacant). 

Local  Council,  LYLE  A.  5ICKEY, Honolulu. 

ALFRED  S.  HARTWELL,   .     Honolulu. 

WILLIAM  O.  SMITH,    ....  Honolulu. 

IDAHO. 

Vice-President,  WILLIAM  W.  WOODS.  ....  Wallace. 
Local  Council,  ALEXANDER  E.  MAYHEW,  .  Wallace. 

ILLINOIS. 

Vioe-Praident,  GEORGE  A.  FOLLANSBEE,    .  Chicago. 
Local  Council,  S.  S.  GREGORY, Chicago. 

ROBERT  H.  PARKINSON,  .   .  Chicago. 

JOHN  H.  WIGMORE, Chicago. 

GEORGE  L.  PADDOCK,     .    .   .  Chicago. 

E.  B.  SHERMAN, Chicago. 

JULIAN  W.  MACK, Chicago. 

OLIVER  A.  HARKER,  ....  Carbondale. 

WILLIAM  R.  CURRAN.    .   .   .  Pekin. 

INDIAN  TERRITORY. 

Vice-Preeident,  R.  L.  WILLIAMS, Durant. 

Local  Council,  JOSEPH  G.  RALLS Atoka. 

WALTER  A.  LEDBETTEB,     .  Ardmore. 

S.  GUE  BRIER, So.  McAlester. 

S.  T.  BLEDSOE, Aidmore. 

P.  C.  WEST, Muskogee. 

INDIANA. 

Vice-President,  TRUMAN  F.  PALMER,  ....  Monticello. 
Local  Council,  WILLIAM  A.  KETCHAM,     .   .Indianapolis. 

GEORGE  L.  REINHARD,    .    .  Bloomington. 

THEODORE  P.  DAVIS,     .   .   .  Indianapolis. 

SAMUEL  O.  PICKENS,  ....  Indianapolis. 

JAMES  E.  ROSE, Auburn. 

CHARLES  MARTINDALE,  .    .  Indianapolis. 

JOHN  MORRIS,  Jb.. Fort  Wayne. 

LOUIS  NEWBERGER,   .    .   .   .Indianapolis. 

JAMES  H.  ROSE, Auburn. 

DANIEL  ERASER, Fowler. 

PLINY  W.  BARTHOLOMEW,  .  Indianapolis. 

MARCELLUS  A.  CHIPMAN,   .  Anderson. 

HARRY  B.  TUTHILL,   ....  Michigan  City. 


\ 
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IOWA. 


Vice-President,  JAMES  O.  CROSBY, GarnaviUo. 

Local  Council,  C.  A.  DUDLEY, Des  Moines. 

K  M.  CARR, Manchester. 

EMLIN  McCLAIN,  .    .    .Iowa  City. 

JAMES  C.  DAVIS, Des  Moines. 


KANSAS. 


Vice-President,  CHARLES  BLOOD  SMITH,  .   .  Topeka. 

Local  Council,  FRANK  L.  MARTIN Hutchinson. 

P.  P.  CAMPBELL, Pittsburg. 


KENTUCKY. 


Vice-President,  W.  O.  HARRIS, Louisville. 

Load  Council,  EDMUND  F.  TRABUE..   .   .    .Louisville. 

JOHN  B.  BASKIN, LouisviUe. 

JAMES  P.  HELM, Louisville. 

W.  LAWSON  SUMRALL,  .   .   .  Harrodsburg.  " 

ROBERT  A.  THORNTON, .   .   .  Uxington. 

JOHN  C.  DOOLAN, LouisvUle. 

LOUISIANA. 

Vice-President,  ERNEST  B.  KRUTTSCHNITT,  New  Orleans. 
Local  Council,  ERNEST  T.  FLORANCE,  .   .   .  New  Orleans. 

EDWIN  T.  MERRICK,  ....  New  Orleans. 

E.  W.  SUTHERLIN Shreveport. 

MAINE. , 

Vice-President,  LUCILLIUS  A.  EMERY,   .   .   .Ellsworth. 
Local  Council,  FRANK  M.  HIGGINS,    ....  Limerick. 

HANNIBAL  E.  HAMLIN,     .   .Ellsworth. 

FREDERICK  A.  POWERS,    .   .  Houlton. 

GEORGE  R  BIRD Portland. 

W.B.SK  ELTON, Lewiston. 

MARYLAND. 

Vice-President,  M.  R.  WALTER Baltimore. 

Local  Council,  JOHN  P.  BRISCOE, Prince  Frederick 

GEORGE  M.  SHARP, Baltimore. 

WALTER  I.  DAWKINS,  .   .    .  Baltimore. 

CHARLES  E.  FINK, Westminster. 

JOHN  S.  WIRT, Elkton. 

STEVENSON  A.  WILLIAMS,  .  Bel  Air. 

CONWAY  W.  SAMS, Baltimore. 
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MASSACHUSETTS. 

VicePMident,  ALFRED  HEMENWAY,  .   .   .  BoBton. 
Local  Council,  SAMUEL  C  BENNETT,    .   .   .  Boaton. 

WILLIAM  V.  KELLEN,    .   .   .  Boeton. 

JOSEPH  HENRY  BE  ALE,  Jr.,  Cambridge. 

MICHIGAN. 

Vice-President,  CHARLES  M.  WILSON,    .   .      Grand  Rapida. 
Local  CouncU,  WESLEY  W.  HYDE, Grand  Rapids. 

JAMES  H.  BREWSTER.    ...  Ann  Arbor. 

JAMES  F.  BARNETT,   ....  Grand  Rapids. 

HENRY  RUSSELL, Detroit 

FRANK  E.  ROBSON, Detroit 

MINNESOTA. 

Vice-President,  FREDERICK  V.  BROWN,     .   .Minneapolis. 
Local  Council,  ROME  G.  BROWN, Minneapolis. 

AMBROSE  TIGHE,     St  Panl. 

WILLIAM  A.  LANCASTER,     .  Minneapolis. 

MARSHALL  B.  WEBBER,  .   .  Winona. 

MI8SISSIPPL 

Vice-President,  C.  B.  HOWRY  (Wash.,  D.  C),  .  Oxford. 
Local  Council,  R  H.  THOMPSON, Jackson. 


MI880URL 


Vice-President,  SELDEN  P.  SPENCER,  . 

Local  Council,  JACOB  KLEIN,    .... 

FREDERICK  N.  JUDSON 
T.  H.  REYNOLDS,  .  .  . 
•  JOHN  D.  LAWSON,  .  . 
WILLIAM  S.  CURTIS,  . 
WALTER  B.  DOUGLAS, 
ALEXANDER  NEW,  .  . 
ROBERT  M.  FOSTER,  . 
EDWARD  W.  HINTON, 
WILLIAM  W.  KEYSOR, 


St  Louis. 
St.  Louis. 
St.  Louis. 
Kansas  City. 
Columbia. 
St  Louis. 
St.  Louis. 
Kansas  City. 
St  Louis. 
Columbia. 
St  Louis. 


MONTANA. 


Vice-President,  (yacant). 

Local  Council,  WILLIAM  SCALLON. 


Butte. 
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NEBRASKA.  ' 


Vice-President,  F.  N.  PROUT, 

Local  Council,  FRANCIS  A.  BROGAN,  . 

WILLIAM  D.  McHUGH, 
CHARLES  J.  GREENE, 
CHARLES  F.  REAVES, 
ROSCOE  POUND,    .   .    . 


.  Jjincoln. 
.  Omaha. 
.  Omaha. 
.  Omaha. 

Falls  City. 
.  Lincoln. 


NEW  HAMPSHIRE. 

Vice-President, IRA  A.CHASE Bristol 

Local  Council,  SAMUEL  C.  EASTMAN,   .   .    .  Concord. 

HENRY  E.  BURNHAM,     .    .    .  Manchester. 

ALVIN  BURLEIGH, Plymouth. 


NEW  JERSEY. 

Vice-President,  CHARLES  BORCHERLING,     .  Newark. 

Local  Council,  ALAN  STRONG, New  Brunswick. 

JOHN  R.  HARDIN, Newark. 

EDWARD  Q.  KEASBEY,  .    .    .  Newark. 

R.  S.  WOODRUFF, Trenton. 

ROBERT  H.  McCARTER,     .    .  Newark. 


NEW  MEXICO  TERRITORY. 

Vice-President,  THOMAS  B.  CATRON, 
Local  Councili   (vacant). 


Sante  F^. 


NEW  YORK. 

Vice-President,  EVERETT  P.  WHEELER,    .    .  New  York. 
Local  Council,   WILLIAM  B.  HORNBLOWER,  New  York. 

ROBERT  D.  BENEDICT,    .   .   .  New  York. 

J.  NEWTON  FIERO, Albany. 

GRENVILLE  M.  INGALSBE,  .  Sandy  Hill. 

WALDO  G.  MORSE, New  York. 

FERDINAND  SHACK,  .   .    .   .  New  York. 

FRANKLIN  M.  DANAHER,   .  Albany. 

JOHN  NICHOLSON, New  York. 

EDWARD  B.  WHITNEY,  .    .    .  New  York. 

JOHN  CUNEEN Albany. 

FRANK  HARVEY  FIELD,  .    .  Brooklyn. 

11 
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NORTH  CAROLINA.  ' 

Yioe-President,  FABIUS  H.  BUSBEE,    ....  Raleigh. 
Local  Council,  LINDSAY  PATTERSON,  .    .   .  Winston. 

A.  B.  ANDREWS,  Jb. Raleigh. 

W.  D.  PRUDEN, Edenton. 

JOHN  L.  BRIDGERS, Tarboro. 

L.  H.  CLEMENT,  .......  Salisbury. 

THOMAS  N.  HILL, HaUfax. 

NORTH  DAKOTA. 

Vice-President,  JAMES  H.  BOSARD, Grand  Forks. 

Local  CouncU,  BURLEIGH  F.  SPALDING,     .  Fargo. 

JAMES  M.  AUSTIN, Ellendale. 

W.  H.  THOMAS, Leeds. 

ANDREW  A.  BRUCE,     ....  Grand  Forks. 

OHIO. 

Vice-President,  MARTIN  DEWEY  FOLLETT,  Marietta. 
Local  Council,  CHARLES  M.  HEPBURN,    .   .  Cincinnati. 

S.  S.  WHEELER, lima. 

WILLIAM  E.  CUSHING,  .   .   .  Cleveland. 

HENRY  W.  SENEY Toledo. 

A.  JULIUS  FRIEBERG,    .    .    .  Cincinnati. 

J.  C.  HARPER, Cincinnati. 

OKLAHOMA  TERRITORY. 

Vice-President,  BAYARD  T.  HAINER,  ....  Perry. 
Local  Council,  HENRY  E.  ASP, Guthrie. 

OREGON. 

Vice-President,  CHARLES  H.  CAREY,   .   .   .    .Portland. 
Local  Council,  (vacant). 

PENNSYLVANIA. 

Vice-President,  NATHANIEL  EWING, ....  Uniontown. 
Local  Council,  THOMAS  PATTERSON,    .    .    .  Pittsburg. 

C.  LARUEMUNSON,    .   .   .   .  WilUamsport. 

WALTER  GEORGE  SMITH,  .  PhUadelphia. 

HENRY  C.  NILES York. 

WILLIAM  H.  STAAKE,    .   .    .  Philadelphia. 

RODNEY  A.  MERCUR Towanda. 

FREDERICK  BERTOLETTE,  .  Mauch  Chunk. 

W.  U.  HEN8EL, Lancaster. 

HENRY  J.  STEELE, Easton. 
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PHILIPPINE  ISLANDS. 

Vice-President,  DAVID  WALKER  YANCEY, .  Manila. 
Local  Coancil,  (vacant). 


RHODE  ISLAND. 

Vice-President,  JAMES  TILLINGHAST, 
Local  Coancil,  JOHN  H.  STINESS,     .   . 

DARIUS  BAKER, .  .   .   . 

DEXTER  B.  POTTER,    . 

AUGUSTUS  S.  MILLER, 

ALBERTA.  BAKER, .    . 


Providence. 

Providence. 

Newport 

Providence. 

Providence. 

Providence. 


SOUTH  CAROLINA. 


Vice-President,  M.  HERNDON  MOORE,    .    .    .  Colnmbia. 

Local  Coancil,  GEORGE  LAMB  BUIST,    .   .   .  Charleston. 

AUGUSTINE  T.  SMYTHE,  .  .  Charleston. 
H.  E.  YOUNG,  ...       .  Charleston 

HENRY  BUIST, Charleston. 

SOUTH  DAKOTA. 

Vice-President,  BARTLETT  TRIPP, Yankton. 

Local  Coancil,  COE  I.  CRAWFORD,  .....  Huron. 

JOHN  H.  VOORHEES.    .    .    .    .  Sioux  Falls. 

ROLLIN  J.  WELLS, Sioux  Falls. 

TENNESSEE. 

Vice-President,  DAVID  K.  YOUNG, CUnton. 

Local  Council,  EDWARD  T.  SANFORD,    .    .    .  Knoxville. 

W.  B.  SWANEY, Chattanooga. 

E.  C.  CAMP, Knoxville. 

ROBERT  LUSK, Nashville. 

JAMES  H.  MALONE, Memphis. 

TEXAa 

Vice-President,  R.  R.  GAINES, Austin 

Local  Council,  PEYTON  F.  EDWARDS,   ...  El  Paso. 

T.  S.  MILLER, Dallas. 

J.  W.  TERRY Galveston. 

M.  A.  SP00NT8, Fort  Worth. 

J.  M.  SEMPLE, Sherman. 

WYNDHAM  KEMP, El  Paso. 
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UTAH. 


« 


Vioe-President,  (vacant). 

Local  CouncU,  E.  B.  CRITCHLOW, Salt  Lake  City. 

CLESSON  S.  KINNEY Salt  Lake  City. 


VERMONT. 


Vice-President,  ELIHU  B.  TAFT, Burlington. 

Local  Council,  O.  M.  BARBER, Bennington. 


VIRGINIA. 


Vice-President,  S.  S.  P.  PATTESON, Richmond. 

Local  Council,  R.  R.  PRENTIS, Suffolk. 

DANIEL  GRINNAN Richmond. 

WILLIS  B.  SMITH, Richmond. 

RALEIGH  C.  MINOR,    .   .    .    .Charlottesville. 

J.  F.  BULLITT Big  Stone  Gap. 

JOHN  T.  HARRIS, Harrisonburg. 

ALFRED  P.  THOM, Norfolk. 

RICHARD  B.  DAVIS, Petersburg. 

JOSEPH  E.  WILLARD,     .    .    .  Richmond. 

LUCIAN  H.  COCKE,  ...  Roanoke. 

JOHN  H.  LEWIS, Lynchburg. 

WASHINGTON. 

Vice-President,  GEORGE  M.  FORSTER,     .    .    .Spokane. 
Local  Council,  CHARLES  E.  SHEPARD,  .    .   .  Seattle. 

WEST  VIRGINIA. 

Vice-President,  B.  MASON  AMBLER, Parkersburg. 

Local  Council,  GEORGE  E.  PRICE, Charleston. 

WILLIAM  P.  HUBBARD,     .   .Wheeling. 

HARVEY  F.  SMITH, Qarksburg. 

W.  W.  BRANNON, Weston. 

WILLIAM  N.  MILLER,    .    .    .  Parkersburg. 

WISCONSIN. 

Vice-President,  F.  C.  WINKLER, Milwaukee. 

Local  Council,  JOSHUA  STARK, Milwaukee. 

EDWARD  P.  VILAS, Milwaukee. 

GEORGE  G.  GREENE,   ....  Green  Bay. 

BREEZE  J.  STEVENS,    ....  Madison. 


VICE-PRESIDENTS   AND    LOCAL    COUNCILS.  165 


WISCONSIN.— Continued. 


EDWARD  W.  FROST,     ...  Milwaukee. 
ROBERT  M.  BASHFORD,    .    .  Madison. 

BURR  W.  JONES, Madison. 

A.  K  THOMPSON, Oshkoah. 

LYMAN  E.  BARNES, Appleton. 

H.  S.  RICHARDS Madison. 

JOHN  F.  BURK  E, Milwaukee. 


WYOMING. 


Vice-President,  JOHN  A.  RINER,     Cheyenne. 

Local  Council,  TIMOTHY  F.  BURKE,  ....  Cheyenne. 

NELLIS  E.  CORTHELL,    .    .    .  Laramie. 

JOHN  W.  LACEY, Cheyenne. 


STANDING   COMMITTEES. 

1903-1904. 

JuaiSPBUDENCE  AND  LaW  ReFORM. 

P.  W.  MELDBIM,  SavanDah,  Georgia. 
ROBERT  D.  BENEDICT,  New  York,  New  York. 
CHARLES  CLAFLIN  ALLEN,  St  Loaia,  MisBouri. 
HENRY  D.  ESTABROOK,  New  York,  New  York. 
WILLIAM  A.  KETCHAM,  Indianapolis,  Indiana. 

JuDrciAL  Administration  and  Remedial  Procbdubs. 

ALVIN  J.  McCRARY,  Binghamton,  New  York. 
THOMAS  DENT,  Chicago,  Illinois. 
BURTON  SMITH,  Atlanta,  Georgia. 
WILLIAM  P.  BREEN,  Fort  Wayne,  Indiana. 
C.  LaRUE  MUNSON,  Williamsport,  Pennsylvania. 

Legal  Education  and  Admissions  to  the  Bab. 

GEORGE  M.  SHARP,  Baltimore,  Maryland. 
HENRY  WADE  ROGERS,  New  Haven,  Connecticat. 
WALTER  GEORGE  SMITH,  Philadelphia,  Pennsylvania. 
JOSEPH  HENRY  BE  ALE,  Jr.,  Cambridge,  Massachusetts. 
GEORGE  W.  WALL,  Chicago,  Illinois. 

Commercial  Law. 

WALTER  S.  LOGAN,  New  York,  New  York. 
GEORGE  WHITELOCK,  Baltimore,  Maryland. 
CHARLES  F.  MANDERSON,  Omaha,  Nebraska. 
W.  U.  HENSEL,  Lancaster,  Pennsylvania. 
FREDERICK  N.  JUDSON,  St.  Louis,  Missouri. 

Intebnational  Law. 

EVERETT  P.  WHEELER,  New  York,  New  York. 
RICHARD  M.  VENABLE,  Baltimore,  Maryland. 
HENRY  ST.  GEORGE  TUCKER,  Lexington,  Virginia. 
JAMES  F.  BARNETT,  Grand  Rapids,  Michigan. 
ISAAC  H.  LIONBERGER,  St.  Louis,  Missouri. 
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PUBLICATIONB. 

ALEXANDER  HAMILTON,  Petersburg,  Virginia. 
LAWRENCE  MAXWELL,  ancinnati,  Ohio. 
GEORGE  WHITELOCE,  Baltimore,  Maryland. 
THOMAS  PATTEEISON,  Pittsburg,  Pennsylvania. 
EDWARD  A.  HARRIMAN,  Derby,  Connecticnt 

Gbibvakcbs. 

OORTLANDT  PARKER,  Newark,  New  Jersey. 
JAMES  C.  CARTER,  New  York,  New  York. 
JAMES  M.  WOOLWORTH,  Omaha,  Nebraska. 
MOORFIELD  STOREY,  Borton,  Massachusetts. 
U.  M.  ROSE,  Little  Rock,  Arkansas. 

ObITU  ABIES. 

JOHN  HINE LEY,  Baltimore,  Maryland. 

JOSEPH  W.  FELLOWS,  Manchester,  New  Hampshire. 

SELDEN  P.  SPENCER,  St.  Louis,  Missouri. 

Law  Rsportino  and  Digesting. 

EDWARD  Q.  KEASBEY,  Newark,  New  Jersey. 
WILLIAM  T.  BRANTLY,  Baltimore,  Maryland. 
ALEXANDER  NEW,  Kansas  City,  Missouri. 
JOHN  MORRIS,  Jr.,  Fort  Wayne,  Indiana. 
R  W.  BRECKENRIIKiE,  Omaha,  Nebraska. 

Patent,  Tbade-Mark  and  Copyright  Law. 

EDMUND  WETMORE,  New  York,  New  York. 

R.  S.  TAYLOR,  Fort  Wayne,  Indiana. 

ARTHUR  STEUART,  Baltimore,  Maryland. 

WILLIAM  C.  STRAWBRIDGE,  Philadelphia,  Pennsylvania. 

LYSANDER  HILL,  Chicago,  Illinois. 

On  Uniform  State  Laws. 

AMASA  M.  EATON,  Providence,  Rhode  Island,  Otairman. 
JOSEPH  J.  WILLETT,  Anniston,  Alabama. 
MELVILLE  C.  BROWN,  Juneau,  Alaska  Territory. 
EVERETT  E.  ELLINWOOD,  Prescoit,  Arizona  Territory. 
M.  M.  COHN,  Little  Rock,  Arkansas. 
JOHN  D.  WORKS,  Los  Angeles,  California. 
T.  J.  O'DONNELL,  Denver,  Colorado. 
LYMAN  D.  BREWSTER,  Danbury,  Connecticut. 
JOHN  R.  NICHOLSON,  Dover,  Delaware. 
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WILLIAM  A.  MELOY,  Washington,  District  of  Columbia 

B.  W.  WILLIAMS,  Tallahassee,  Florida. 
P.  W.  MELDRIM,  Savannah,  Georgia. 

DAVID  L.  WITHINGTON,  Honolulu,  Hawaii  Territory. 
EDWIN  BURRITT  SMITH,  Chicago,  Illinois. 
WILLIAM  W.  WOODS,  Wallace,  Idaho. 
JOSEPH  G.  RALLS,  Atoka,  Indian  Territory. 
MERRILL  MOORES,  Indianapolis,  Indiana. 
EMLIN  McCLAIN,  Iowa  City,  Iowa. 
JOHN  D.  MILLIKEN,  McPherson,  Kansas. 
JAMES  S.  PIRTLE,  Louisville,  Kentucky. 
W.  O.  HART,  New  Orleans,  Louisiana. 
CHARLES  F.  LIBBY,  Portland,  Maine. 
STEVENSON  A.  WILLIAMS,  Bel  Air,  Maryland. 
SAMUEL  C.  BENNETT,  Boston,  Massachusetts. 
T.  J.  O'BRIEN,  Grand  Rapids,  Michigan. 
GEORGE  B.  YOUNG,  St.  Paul,  MinnesoU. 
E.  J.  BOWERS,  Bay  St.  Louis,  Mississippi. 
G.  A.  FINKELNBURG,  St.  Louis,  Missouri. 
WILBUR  F.  SANDERS,  Helena,  MonUna. 
CARROLL  S.  MONTGOMERY,  Omaha,  Nebraska. 
JAMES  F.  COLBY,  Hanover,  New  Hampshire. 
JAMES  J.  BERGEN,  Somerville,  New  Jersey. 
THOMAS  B.  CATRON,  Santa  F^  New  Mexico  Territory. 
J.  NEWTON  FIERO,  Albany,  New  York. 
JOHN  L.  BRIDGE RS,  Tarboro,  North  Carolina. 
JAMES  M.  AUSTIN,  Ellendale,  North  Dakota. 
FRANCIS  B.  JAMES,  Cincinnati,  Ohio. 
HENRY  E.  ASP,  Guthrie,  Oklahoma  Territory. 
CHARLES  H.  CAREY,  Portland,  Oregon. 
FRANCIS  RAWLE.  Philadelphia,  Pennsylvania. 
DAVID  W.  YANCEY,  Manila,  Philippine  Islands. 
HENRY  E.  YOUNG,  Charieston,  South  Carolina. 

C.  O.  BAILEY,  Sioux  Falls,  South  Dakota. 
HENRY  H.  INGERSOLL,  Knoxville,  Tennessee. 
R.  WAVERLY  SMITH,  Galveston,  Texas. 
RICHARD  B.  SHEPARD,  Salt  Lake  City,  Utah. 
ELIHU  B.  TAFT,  Buriington,  Vermont. 
ROBERT  M.  HUGHES,  Norfolk,  Virginia. 

E.  C.  HUGHES,  Seattle,  Washington. 
W.  W.  VAN  WINKLE,  Parkersburg,  West  Virginia. 
EDWARD  W.  FROST,  Milwaukee,  Wisconsin. 
JOHN  W.  LACEY.  Cheyenne,  Wyoming. 


SPECIAL  COMMITTEES. 


On  CLAflsiFiCATioir  of  the  Law. 

JAMES  D.  ANDREWS,  New  York,  New  York. 
CHARLES  NOBLE  GREGORY,  Iowa  City,  Iowa. 
RALEIGH  C.  MINOR,  Charlottesville,  Virginia. 
WILLIAM  V.  KELLEN,  Boston,  Maasachusetts. 

On  Indiah  Legislation. 

GEORGE  B.  ROSE,  Little  Rock,  Arkansas. 
CHARLES  N.  POTTER,  Cheyenne,  Wyoming. 
EVERETT  E.  ELLINWOOD,  Preacott,  Ariiona  Territory. 

On  Penal  Laws  and  Prison  Discipline. 

JOHN  H.  STINESS,  Providence,  Rhode  Island. 
R.  W.  WILLIAMS,  Tallahassee,  Florida. 
JOHN  D.  LAWSON,  Columbia,  Missouri. 
MARTIN  DEWEY  FOLLETT,  MarietU,  Ohio. 
RODNEY  A.  MERCUR,  Towanda,  Pennsylvania. 

On  Federal  Courts. 

EDMUND  WETMORE,  New  York,  New  York. 
CHARLES  F.  LIBBY,  Portland,  Maine. 
ALFRED  HEMENWAY,  Boston,  MassachosetU. 
WILLIAM  B.  HORNBLOWER,  New  York,  New  York. 
RODNEY  A.  MERCUR,  Towanda,  Pennsylvania. 
JOHN  W.  GRIGGS,  Paterson,  New  Jersey. 
GEORGE  R.  GAITHER,  Baltimore,  Maryland. 
ROBERT  M.  HUGHES^  Norfolk,  Virginia, 
JOSEPH  J.  WILLETT.  Anniston,  Alabama 
WILLIAM  WIRT  HOWE.  New  Orieans,  Louisiana. 
JAMES  S.  PIRTLE,  Louisville,  Kentucky. 
JAMES  H.  HOYT,  Cleveland,  Ohio. 
R.  S.  TAYLOR,  Fort  Wayne,  Indiana, 
GEORGE  R.  PECK,  Chicago,  Illinois. 
FRED.  W.  LEHMAN  N,  St  Louis,  Missouri. 
HIRAM  F.  STEVENS,  St.  Paul,  Minnesota. 
CHARLES  H.  CAREY,  Portland,  Oregon. 
W.  H.  CHICKERING,  San  Francisco,  California. 

(169) 


170  AMERICAN   BAR   ASSOCIATION. 

On  Federal  Code  of  Criminai.  Procedure. 

HENRY  ST.  GEORGE  TUCKER,  Lexington,  Virginia. 
CHARLES  J.  HUGHES,  Jr.,  Denver,  Colorado. 
HENRY  £.  DAVIS,  Washington,  District  of  Columbia. 
MERRILL  MOORES,  Indianapolis,  Indiana. 
GARDINER  LATHROP,  Kansas  City,  Missouri. 

Ok  Industrial  Property  and  International  Negotiation. 

FRANCIS  FORBES,  New  York,  New  York. 
PAUL  BAKEWELL,  St.  Louis,  Missouri. 
WILLIAM  L.  PUTNAM,  Boston,  Massachusetts. 

On  Title  to  Real  Estate. 

FERDINAND  SHACK,  New  York,  New  York. 
H.  J.  STEELE,  Easton,  Pennsjlyaaia. 
JOHN  FLETCHER,  Little  Rock,  Arkansas. 

Committee  on  Louisiana  Purchase  Exposition. 

JACOB  KLEIN,  St.  Louis.  Missouri,  Oiairman. 

THOMAS  N.  McCLELLAN,  Montgomery,  Alabama. 

W.  J.  HILLS,  Juneau,  Alaska  Territory. 

JOHN  C.  HERNDON,  Prescott,  Arisona  Territory. 

U.  M.  ROSE,  Little  Rock,  Arkansas. 

CHARLES  MONROE,  Los  Angeles,  California. 

HUGH  BUTLER,  Denver,  Colorado. 

SIMEON  E.  BALDWIN,  New  Haven,  Connecticut. 

GEORGE  GRAY,  Wilmington,  Delaware. 

A.  B.  BROWNE,  Washington,  District  of  Columbia. 

BENJ.  S.  LIDDON,  Marianna,  Florida. 

BURTON  SMITH,  AUanta,  Georgia. 

DAVID  L.  WITHINGTON,  Honolulu,  Hawaii  Territory'. 

ALEXANDER  E.  MAYHEW,  Wallace,  Idaho 

ADOLPH  MOSES,  Chicago,  Illinois. 

CLIFFORD  L.  JACKSON,  Muskogee,  Indian  Territory. 

WILLIAM  A.  KETCH  AM,  Indianapolis,  Indiana. 

EMLIN  McCLAIN,  Iowa  City,  Iowa. 

CHARLES  BLOOD  SMITH,  Topeka,  Kansas. 

EDMUND  F.  TRABUE,  Louisville,  Kentucky. 

WILLIAM  WIRT  HOWE,  New  Orleans,  Louisiana. 

CHARLES  F.  LIBBY,  Portland,  Maine. 

LOUIS  E.  McOOMAS,  Williamsport,  Maryland. 

ALFRED  HEMENWAY,  Boston,  Massachusetts. 

DON  M.  DICKINSON,  Detroit,  Michigan. 
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HIBAM  F.  STEVENS,  St.  Paul,  Minnesota. 

M.  A.  MONTGOMERY,  Oxford,  Mississippi. 

WILLIAM  SCALLON,  Butte,  Montana. 

CHARLES  F.  MANDERSON,  Omaha,  Nebraska. 

SAMUEL  0.  EASTMAN,  Concord,  New  Hampshire. 

JOHN  W.  GRIGOS,  Paterson,  New  Jersey. 

THOMAS  B.  CATRON,  Santa  Fd,  New  Mexico. 

WALTER  S.  LOGAN,  New  York,  New  York. 

FABIU8  H.  BUSBEE,  Raleigh,  North  Carolina. 

BURLEIGH  F.  SPALDING,  Fargo,  North  Dakota. 

JUDSON  HARMON,  Cincinnati,  Ohio. 

BAYARD  T.  HAINER,  Perry,  Oklahoma  Territory. 

R.  S.  BEAN,  Salem,  Oregon. 

W.  U.  HENSEL,  Lancaster,  Pennsylvania. 

DAVID  WALKER  YANCEY,  Manila,  Philippine  Islands. 

JAMES  TILLINGHAST,  Providence,  Rhode  Island. 

T.  MOULTRIE  MORDECAI,  Charleston,  South  Carolina. 

BARTLETT  TRIPP,  Yankton,  South  Dakota. 

W.  B.  SWANEY,  Chattanooga,  Tennessee. 

F.  C.  DILLARD,  Sherman,  Texas. 

P.  L.  WILLIAMS,  Salt  Lake  Qty,  Utah. 

FREDERICK  H.  BUTTON,  (New  York,  N.Y.),  Rutland, Vermont, 

RALEIGH  C.  MINOR,  Charlottesville,  Viiginia. 

GEORGE  M.  FORSTER,  Spokane,  Washington. 

B.  MASON  AMBLER,  Parkersburg,  West  Virginia. 

FREDERICK  C.  WINKLER^  Milwaukee,  Wisconsin. 

CHARLES  N.  POTTER,  Cheyenne^  Wyoming. 


ALPHABETICAL  LIST  OF  MEMBERS. 

1903-1904. 

Abbot,  Everett  V., New  York,  N.  Y. 

Abbott,  A.  L., St.  Louis,  Mo. 

Abbott,  B.  F., .....  Atlanta,  Ga. 

Abebt,  William  Stone WajshingtoD,  D.  C 

Adams,  Richard  H.  T.,  Jk.,  .   .       Lynchburg,  Va. 

Adams,  Samuel  B., Savannah,  Ga. 

Adams,  Walter, So.  Framingham,  Mass. 

Adkins,  William  H., Easton,  Md. 

AiKBNS,  Frank  R., Sioux  Falls,  S.  B. 

Akin,  John  W., Cartersville,  Ga. 

Albert,  Charles  S., Minneapolis,  Minn. 

Albin,  John  H., Concord,  N.  H. 

Alexander,  Julian  J., Baltimore,  Md. 

Alexander,  L.  C, Waco,  Tex. 

Alexander,  Lucien  H., Philadelphia,  Pa. 

Alexander,  Taliaferro, Shreveport,  La. 

Allen,  Charles  Claflin,  .   .  St.  Louis,  Mo. 

Allen,  Frank  D.,     .   .    .  Boston,  Mass. 

Allen,  Frederick  I., .\ubum,  N.  Y. 

Allen,  George  W., .  Denver,  Col. 

Allen,  John  R., Lexington,  Ky. 

Allen,  Lafon Louisville,  Ky. 

Allison,  Wm.  B., ....  Dubuque,  Iowa. 

Ambler,  B.  Mason, Parkersburg,  W.  Va, 

Ames,  James  Barr, Cambridge,  Mass. 

Ames,  John  H., Lincoln,  Neb. 

Anderson,  George  W.,    ....  .   .  Boston,  Mass. 

Anderson,  James  H.,    .    .    • Columbus,  Ohio. 

Anderson,  Thomas  H., Washington,  D.  C. 

Anderso.v,  Willtam  a., I^exington,  Va. 

Andre,  John  K., Philadelphia,  Pa. 

Andrews,  Alexander  Boyd,  Jr., Raleigh,  N.  C 

Andrews,  James  D New  York,  N.  Y. 

Anoell,  Walter  F., Providence,  R.  I. 

Applegate,  John  S., Red  Bank,  N.  J. 

Appleton,  Frederick  H., Bangor,  Me. 

Appleton,  John  H.,      Boston,  Mass. 

Archer,  V.  B., Parkersburg,  W.  Va. 
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Abnold,  CoNSTANTiNE  P., Laramie,  Wyo. 
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Weakley,  Samuel  D., Birmingham,  Ala. 

Weaver,  Clement  £., Adrian,  Mich. 

14 
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Weaver,  Johk, Philadelphia,  Pa. 

Webb,  James  H New  Haven,  Conn. 

Webber,  MABSHAiiL  B., Winona,  Minn. 

Weeks,  William  R.,        New  York,  N.  Y. 

Weil,  A.  Leo,     Pittsbnrg,  Pa. 

Wellmak,  Arthur  H., Boston,  Mass. 

Wells,  Rollin  J., Sioux  Falls,  S.  D. 

West,  Joel  W Omaha,  Neb. 

West,  Preston  C, Muskogee,  I.  T. 

West,  Robert  G., Austin,  Tex. 

West,  Roy  O., Chicago,  lU. 

Weston-Smith,  R.  D., Boston,  Mass. 

Wetmorb,  Edmund, New  York,  N.  Y. 

Wheeler,  ABTHxm  Dana, Chicago,  111. 

.Wheeler,  Everett  P., New  York,  N.  Y. 

Wheeler,  Seth  8., Lima,  Ohio. 

Whelan,  Ralph, Minneapolis,  Minn. 

Whipple,  Sherman  L., Boston,  Mass. 

White,  Benjamin  T., Omaha,  Neb. 

White,  Henry  C, New  Haven,  Conn. 

White,  Luther, Chicopee,  Mass. 

White,  Peter, Marquette,  Mich. 

White,  S.  Harrison, .  Pueblo,  Col. 

Whiteley,  Richard  H., Boulder,  Col. 

Whitelogk,  George, Baltimore,  Md. 

Whiteside,  Houston, Hutchinson,  Kan. 

Whitlock,  Henry  C,     Philadelphia,  Pa. 

Whitney,  Edward  B.,  New  York,  N.  Y. 

Whittaker,  Egbert, Saugerties,  N.  Y. 

Whittemore,  James, Detroit,  Mich. 

Wickham,  Hia^RY  T., Richmond,  Va. 

WiGMAN,  J.  H.  M., Green  Bay,  Wis. 

WiQMORE,  John  H., Chicago,  111. 

Wilcox,  Ansley, Bufialo,  N.  Y. 

Wilcox,  W^illiam  A., Scranton,  Pa. 

WiLPLEY,  Lebbeus  R.,      St  Louis,  Mo, 

WiLLARD,  Edward  N., Scranton,  Pa. 

WiLLARD,  George, Chicago,  111. 

WiLLARD,  Joseph  E., Fairfax,  Va. 

WiLLARD,  Norman  P.,     Chicago,  111. 

WiLLCOX,  David, New  York,  N.  Y. 

WiLLCOX,  W.  F.,        Chester,  Conn. 

Willett,  Joseph  J., Anniston,  Ala. 

Williams,  Charles  M., Hutchinson,  Kan. 

Williams,  Charles  U., Richmond,  Va. 
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WiLUAics,  David  W., Boston,  Mass. 

Williams,  E.  P., Galesburg,  111. 

Williams,  K  Randolph, Bichmond,  Va. 

Williams,  Febdinand, Cumberland,  Md. 

Williams,  Henby  W., Baltimore,  Md. 

Williams,  Ira  Jewell, Philadelphia,  Pa. 

WiLLULMS,  John  G., Indianapolis,  Ind. 

WILLLA.MS,  P.  L Salt  Lake  City,  Utah. 

Williams,  R.  W., Tallahassee,  Fla. 

Williams,  Robert  L., Durant,  I.  T. 

Williams,  Steyensok  A., Bel  Air,  Md. 

Williams,  W.  Mosby, Washington,  D.  C. 

Williams,  Wm.  H., Derby,  Conn. 

Williamson,  W.  Preston, Washington,  D.  C. 

WiLLiSTON,  Samuel, .  Belmont,  Mass. 

Wilmer  L.  Allison, La  Plata,  Md. 

Wilson,  Charles  M., Grand  Rapids,  Mich. 

Wilson,  F.  A., Bangor,  Me. 

Wilson,  Henry  H., Lincoln,  Neb. 

WiiiK>N,  John  R.,  .   .    . .    .  Indianapolis,  Ind. 

Wilson,  Nathaniel, .  Washington,  D.  C. 

Wilson,  Woodeow, Princeton,  N.  J. 

Wimbibh,  W.  a., Atlanta,  Ga. 

Windle,  William  S., West  Chester,  Pa. 

Wing,  Henry  T., New  York,  N.  Y. 

Winkler,  Frederick  C, Milwaukee,  Wis. 

Winternitz,  Benjamin  A., New  Castle,  Pa. 

Wirt,  John  S., Elkton,  Md. 

Wise,  Jesse  H., Pittsburg,  Pa. 

Wise,  John  S., New  York,  N.  Y. 

WiswELT^  Andrew  P.,  Ellsworth,  Me. 

WiTHiNOTON,  David  L., Honolulu,  H.  T. 

Withrow,  James  £., St.  Louis,  Mo. 

WoLCOTT,  Edward  O., Denver,  Col. 

Wolf,  GusTAVE  A.,  .   .  Grand  Rapids,  Mich. 

WoLLMAN,  Henry, New  York,  N.  Y. 

Wolverton,  Simon  P., Sunbury,  Pa. 

WooDARD,  Charles  F., Bangor,  Me. 

Woodman,  Edward Portland,  Me. 

Woodruff,  Edwin  H Ithaca,  N.  Y. . 

Woodruff,  George  M., Litchfield,  Conn. 

Woodruff,  Robert  S., Trenton,  N.  J. 

Woods,  Charles  A., Marion,  S.  C. 

Woods,  Frank  H., Lincoln,  Neb. 

Woods,  John  Carter  Brown, Providence,  R.  I. 
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Woods,  William  W., Wallace,  Ida. 

Woodward,  Frederick  C, Chicago,  111. 

WooLLET,  James  H.,  Grand  Island,  Neb. 

WooLSBY,  Theo.  8., New  Haven,  Conn. 

Wool  WORTH,  James  M., Omaha,  Neb. 

Work,  James  C, Uniontown,  Pa. 

Works,  John  D., Los  Angeles,  Cal. 

WoRTHiKOTON,  WiLUAM, Cincinnati,  Ohio. 

WxTRTS,  John, New  Haven,  Conn. 

Wyman,  Hknrt  A., Boston,  Mass. 

Wysor,  Joseph  C, Pulaski,  Va. 

Yancet,  David  Walkek, Manila,  P.  I. 

Yarrell,  Leonidas  D., Emporia,  Va. 

Yeaman,  Caldwell, Denver,  Col. 

YouMANS,  Frank  A., Fort  Smith,  Ark. 

Young,  David  K., Clinton,  Tenn. 

Young,  Qeorge  B., St.  Paul,  Minn. 

Young,  George  B., Dayton,  Ohio. 

Young,  Henry  E., Charleston,  S.  C. 

YouNKER,  B.  A. , Des  Moines,  Iowa. 

ZsiSLBR,  SiGMUND, Chicago,  111. 


STATE  LIST  OF  MEMBERS 

1903-1904. 

ALABAMA. 

Baix,  Fred.  S., Montgomery. 

Cooper,  Lawrxnce, Hantsville. 

Harrison,  George  P., Opeliks. 

Hundley,  Oscar  R, Huntsville. 

LoNi>ON,  Alexander  T., Birmingham. 

McClellan,  Thomab  N., Montgomery. 

Bussell,  Edward  L., .  Mobile. 

Thomas,  W.  H., Montgomery. 

Weakley,  Samxtel  D., Birmingham. 

Willett,  Joseph  J., Anniston. 

AIJLSEA  TERRITORY. 

Htt.tjs,  W.  J., Juneaa. 

Jenninos,  Robert  W.,     Skagway. 

ARIZONA  TERRITORY. 

Barnes,  William  H., Tacson. 

Ellinwood,  Eyerkit  E., Prescott. 

Herndon,  JohnC, Prescott. 

Kent,  Edward, Phoenix. 

Morrison,  Robert  E., Prescott 

ARKANSAS. 

Brizzolara,  JAifES, Fort  Smith. 

Cantreli^  Deaderick  H., Little  Rock. 

CocKBJiAjy  Ashley, Little  Rock. 

Ck)HN,  M.  M., Little  Rock. 

DooLEY,  P.  C, Little  Rock. 

DuVal,  Ben.  T., Fort  Smith. 

Fletcher,  John, Little  Rock.^ 

Hill,  Joseph  M., Fort  Smith. 

Horner,  John  J., Helena. 

Martin,  Thomas  B., Little  Rock. 

Martin,  Wolsey  R., Fort  Smith. 

Mbohem,  Homer  C,      Fort  Smith. 

Miles,  Oscar  L., .   .Fort  Smith. 

Moore,  John  M., Little  Rock. 

McDoNOuoH,  James  B., Fort  Smith. 

(213) 
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AKKANSAS.— ContinueH. 

Read,  James  F., Fort  Smith. 

Rose,  Geobqe  B., .  Little  Rocr. 

Rose,  U.  M., Little  Rock. 

Smith,  William  B., Little  Rock. 

Turner,  Jesse, Van  Baren. 

Warner,  Charles  E., Fort  Smith. 

YouMANS,  Frank  A., Fort  Smith. 

(JALIFORNIA. 

Britt,  E.  W., JjOB  Angelea. 

Chickerinq,  W.  H., .    .  San  Francisco. 

Corbet,  Burke, San  Francisco. 

Fuller,  Georqe, San  Diego. 

Gibson,  James  A.,  .  Los  Angeles. 

Helm,  Ltnn, Los  Angeles. 

fiuNSAKER,  William  J., Los  Angeles. 

Monroe,  Charles, Los  Angeles. 

McDonald,  J.  Wade, San  Diego. 

Olney,  Warren, San  Francisco. 

Otis,  George  E., San  Bernardino. 

Rose,  Walter  T.  J., Los  Angeles. 

Smith,  Sam.  Ferry, San  Diego. 

Titus,  H.  L., San  Diego. 

Trifpet,  Oscar  A., .  Los  Angeles. 

Works,  John  D., Los  Angeles. 

COLORADO. 

Allen,  George  W., Denver. 

Babb,  Henry  B., Denver. 

Babbitt,  Kurnel  R., .  ColoradoSprings. 

Bartels,  G.  C, Denver. 

Besnett,  Edmon  G., Denver. 

BissELL,  Julius  B., Denver. 

Blair,  Jesse  H.  , Denver. 

Blood,  James  H., ...  Denver. 

BoNTNOE,  Robert  W., Denver. 

Bouck,  Francis  E., Leadville. 

Brooks,  Franklin  E., ColoradoSprings. 

Bryant,  Wm.  H., Denver. 

Butler,  Hugh, Denver. 

Campbell,  Charles  M., Denver. 

Campbell,  Norman  M., ColoradoSprings. 

Carpenter,  M.  B., Denver. 
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COLORADO.— Continued. 


Cabpenter,  Samuei^  L.  , Denver. 

Catlin,  F.  D., Montrose. 

CAYEifDERi  Charleb, Leadville. 

Chittendev,  G.  I., Denver. 

Churchill,  Edmund  J., Denver. 

CosTiGAN,  Edwajid  P., Denver. 

CosTiGAN,  George  P.,  Jr., Denver. 

Curtis,  Leonard  E., ColoradoSprmgs. 

CuTHBERT,  Lucius  M., Denver. 

Davis,  Harrt  C, Denver. 

Davis,  Walter  W.,  .    .  Leadville. 

Dawson,  Clyde  C, Canon  CSty. 

Dines,  Orville  L., Denver. 

Dines,  Tyson  8., Denver. 

Dixon,  John  R., ColoradoSprings. 

DouD,  A.  L., Denver. 

Downer,  Sylvester  8., Boulder. 

Dunklee,  George  F., Denver. 

EwiNO,  John  A., Leadville. 

FooTE,  Robert  E., Denver. 

Fowler,  A.  J., Denver. 

Fowler,  Jo.  A., Denver. 

Gabbert,  William  H., Denver. 

Gabriel,  John  H., Denver. 

Gast,  Charles  E., Pueblo. 

Giles,  Branch  H.,    .   .  Denver. 

GoDDARD,  Luther  M., Denver. 

Gordon,  John  A., Denver. 

Gove,  Frank  E., Denver. 

Gregg,  Frank  E.,     .   .   .  Denver. 

Grier,  Albert  E., Denver. 

Grozier,  Joshua, Denver. 

Gunnell,  a.  T., ColoradoSprings. 

Gunter,  Julius  C, Denver. 

Haggott,  W.  a., Idaho  Springs. 

Hall,  Henry  C, ColoradoSprings. 

Hallett,  Mosbb, Denver. 

Hardcastle,  Thomas  H., Denver. 

Harrison,  William  B., Denver. 

Haynes,  H.  N., Greeley. 

Hayt,  CHARLB3  D., Denver. 

Herrington,  Cass  E., Denver. 

Hersey,  Henry  J., Denver. 

Hinckley,  L.  E.  C Denver. 
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COLORADO.— Continued. 

Hodges,  George  L., Denver. 

Hood,  Thomas  H., Denver. 

HoYT,  Lucius  W., Denver. 

Hughes,  Chablbs  J.,  Jb., Denver. 

EiLLiAN,  James  B., Denver. 

Lee,  Habbt  H., Denver. 

LiNDSEY,  Benjamin  B., Denver. 

LiNDSLET,  Henbt  A., Denver. 

LuNT,  HoBAGE  G., ....  ColoradoSpringB. 

Manly,  Geobge  C, Denver. 

May,  Henby  F., Denver. 

MUiLS,  J.  Wabneb, Denver. 

McAixiSTEB,  Henby,  Jb., ColondoSprings. 

McCabthy,  T.  F., Denver. 

MgGbkeby,  James  W., Greeley. 

McKnight,  Richabd, Denver. 

McLean,  Lbsteb, Denver. 

Oakes,  Edwabd  L., Telluride. 

O^Donnell,  Thomas  J. , Denver. 

PabsonS)  Chablbs  C, Denver. 

Regennitteb,  Ibwin  L., Idaho  Springs. 

Bn>DELL,  Habvey Denver. 

BooEBS,  Henby  T., Denver. 

JlooEBS,  Platt, Denver. 

Shafboth,  John  F., Denver. 

Smith,  Edwin  Habyii^ Denver. 

Smith,  John  B., Denver. 

Steele,  Bobebt  W., Denver. 

Stevenson,  Abchie  M., Denver. 

Stevick,  Guy  LbRoy, Denver. 

Stimson,  Edwabd  C, Denver. 

Tatum,  Louis  B Denver. 

Teabs,  Daniel  W., Denver. 

Telleb,  Willabd, Denver. 

Thayeb,  Bufus  C, ColoradoSprbgs. 

Thomas,  ChablebS., Denver. 

Thomson,  Chables  I., Denver. 

Tboi^'bbidge,  Henry, ColoradoSpringB. 

Vaile,  Joel  F., Denver. 

VanCise,  Edwin, Denver. 

Vates,  William  B.,  .   .   . Pueblo. 

Wadley,  William  H., Denver. 

Walling,  Stuabt  D.,  . Denver. 
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OOLORADO.— ContinuedL 


Ward,  Thomas,  Jb. Denver. 

Watebmak,  Ghablbb  W., Denver. 

White,  8.  Harbison, Paeblo. 

Whiteley,  Richard  H., .       .  Boulder. 

WoLOOTT,  Edward  O., Denver. 

Ybahan,  Caldwell, Denver. 


OONNiXTriCUT. 


Aryine,  E.  p., New  Haven. 

Baldwin,  Simeon  K, New  Haven. 

Beardslet,  Mobbis  K, Bridgeport 

Bkebs^  George  E., New  Haven. 

Bbbwbteb,  Lyman  D., Danbniy. 

Bbiscoe,  Chableb  H., Hartford. 

Clabe,  James  Gabdneb, New  Haven. 

CoNANT,  Geoboe  A., Hartford. 

Culver,  M.  Euoen^ Middletown. 

CuBTis,  JniJUS  B., Stamford. 

Gaoeb,  Edwin  B., Derby. 

Habbiman,  Edwabd  Avery, Derby. 

Harrison,  Lynde, New  Haven. 

Hubbard,  Leverett  M., Wallingford. 

Hyde,  William  W., .  Hartford. 

Eellogo,  Stephen  W.,    .   .    .       Waterbaiy. 

Knapf,  Howard  H., Bridgeport. 

Maltbie,  Theodore  M.,  ...  Hartford. 

Newton,  Henry  G., New  Haven. 

Peck,  Epaphroditub, Briatol. 

Phelps,  Charles, Rockville. 

Raynolds,  Edward  V.,    .   .       ........  New  Haven. 

Robbins,  Edward  D., Hartford. 

RooEBs,  Edwabd  H., New  Haven. 

Rogers,  Henby  Wade, New  Haven. 

Russell,  Talcott  H.,   .    .    .  '  New  Haven. 

Scott,  Howabd  B., Danburj. 

Seables,  Chables  E., Putnam. 

Stanton,  Lewis  E., Hartford. 

Stoddabd,  William  B., New  Haven. 

Tobbange,  David, Derby. 

TowNSEND,  William  K., New  Haven. 

TuTTLE^  J.  Bibney, New  Haven. 

Walsh,  R.  Jay, Greenwich. 

Warneb,  Donald  T., Salisbury. 
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OONNECTICUT.-Ooiitinued. 

Watbous,  George  D., New  Haven. 

Waylanb,  Francis, New  Haven. 

Webb,  James  H.^ New  Haven. 

White,  Henry  C, New  Haven. 

WiLLCOX,  W.  F.,     .   . .  Chester. 

Williams,  "William  II., Derby. 

Woodruff,  George  M., Litchfield. 

WooLSEY,  Theo.  S., New  Haven. 

WuRTS,  John, New  Haven. 

DELAWARE. 

Bradford,  Edward  G., Wilmington. 

Garland,  Spottswood, Wilmington. 

Gray,  George, W^ilmington. 

HiGOiNS,  Anthony Wilmington. 

HiLLEs,  William  S., Wilmington. 

Lore,  Charles  B., Wilmington. 

Nicholson,  John  R., Dover. 

NiELDs,  Benjamin, Wilmington. 

NiELDS,  John  P.,   .   .    .       Wilmington. 

Saulsbury,  WiLLARD, Wilmington. 

Ward,  Herbert  H., Wilmington. 

DISTRICT  OF  COLUMBIA. 

Abert,  William  Stone, Washington. 

Anderson,  Thomas  H., Washington. 

Ashton,  J.  Hurley,     . Washington. 

Baldwin,  William  D., Washington. 

Berry,  Walter  V.  R., Washington. 

Bingham,  Edward  F., Washington. 

Blair,  John  S., Washington. 

Bond,  S.  R.,     Washington. 

Brewer,  David  J., Washington. 

Brown,  Chapin, "Washington. 

Browne,  Aldis  B., Washington. 

Browne,  Arthur  8., Washington. 

Church,  Joseph  B., Washington. 

Church,  Melville, Washington. 

Davis,  Henry  E., .  Washington. 

Dodge,  William  W.  , Washington. 

DowELL,  Julian  C, Washington. 

DuNLOP,  G.  Thomas, Washington. 

Edmonston,  William  E., Washington. 
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DISTRICT  OF  COLUMBIA.— Contiimed. 

Edson  Joseph  B., Washington. 

FiSHSB,  BoBEBT  J., Washington. 

FisHEB,  Samuel  T., Washington. 

F06TBR,  Chables  £.y Washington. 

Frazeeb,  Bobebt  T., Washington. 

Gbeelet,  Abthub  p., Washington. 

Haoneb,  Alexander  B^ W^ashington. 

Hamilton,  George  Eabnest,    ....       ...  AVashington. 

Harlan,  John  Marshall Washington. 

Hatden,  James  H., AVashington. 

HiNE,  Lemon  G., Washington. 

Howard,  Geobob  H.  ,       Washington. 

Kennedy,  Cbammokd, Washington. 

Kino,  Geoboe  A., .    .  Washington. 

Lambebt,  Tallmadqe  a., Washington. 

Lancastbb,  Chables  C, W^ashington. 

Larner,  John  B., Washington. 

Leckie,  a.  £.  L., W^ashington. 

Lee,  Blair, W^ashington. 

Maddox,  Samuel, Washington. 

Maui^o,  Philip, Washington. 

Meloy,  William  A., Washington. 

Michener,  L.  T., Washington. 

Miller,  William  J., Washington. 

Minor,  Benjamin  S., Washington. 

Morris,  M.  F., Washington. 

Morse,  A.  Porter, Washington. 

McCammon,  Joseph  K., Washington. 

McGiLL,  J.  NoTA, Washington. 

McKenney,  Frederic  D., Washington. 

Needham,  Charles  W., Washington. 

Page,  Thomas  Nelson, Washington. 

Payne,  James  G Washington. 

Perry,  R.  Ross,  Jr., Washington. 

Prindle,  Edwin  J., Washington. 

Ralston,  Jackson  H., Washington. 

RuDD,  Channing, Washington. 

Scott,  Charles  F., Washington. 

Selden,  John,     . W^ashinglon. 

Seymour,  Henry  A. , Washington. 

Shefard,  Seth, Washington. 

Smith,  Luther  R, Washington. 

Snow,  Alpheus  H., W^ashington. 
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DISTRICT  OF  CX)LUMBIA.— Continued. 

SturtevaitT)  Chablbs  L., Washington. 

WAiiTON,  Clipfobd  S., Washington. 

Williams,  W.  Mosby, Washington. 

Williamson,  W.  Pbeston, Washington. 

Wilson,  Nathaniel, Washington. 

FLORIDA. 

Avery,  John  C, Pensacola. 

Axtell,  Ezba  p., Jacksonville. 

Bakeb,  William  H., Jacksonville. 

Bedell,  Geoboe  C, Jacksonville. 

BiSBEE,  HoBATio, Jacksonville. 

Blount,  William  A., Pensaoola. 

Fletcheb,  D.  U., Jacksonville. 

Glen,  James  F., Tampa. 

Habtbidge,  John  E., Jacksonville. 

HoDGEB,  William  C.  , Tallahassee. 

LiDDON,  Benj.  S., Marianna. 

Massey,  Louis  C, Orlando. 

RiNEHABT,C.  D., Jacksonville. 

Williams,  R.  W., Tallahassee. 

GEORGIA. 

Abbott,  B.  F., Atlanta. 

Adams,  Samuel  B., Savannah. 

Akin,  John  W., Cartersville. 

Abnold,  Reuben  R., Atlanta. 

Babbow,  Pope, Savannah. 

Babtlett,  Chables  L., Macon. 

Bbandon,  Mobbis, Atlanta. 

Bbown,  Edwabd  T., Atlanta. 

Cann,  Geobge  T., Savannah. 

Cann,  J.  Febbis, Savannah. 

Chablton,  Walteb  G., ...  Savannah. 

Cbovatt,  A.  J., Brunswick. 

Cumming,  Joseph  B., Angusta. 

CuNNiNOHAM,  Henby  C,      Savannah. 

Cunningham,  T.  M.,  Jr.,     Savannah. 

Daley,  A.  F., Wrightsville. 

DeLacy,  John  F., Eastman. 

DuBiGNON,  Fleming  G., .    .  Savannah. 

Ellis,  W.  D., Atlanta. 
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G  EORGIA.— Continued. 

Ebwin,  R.  G.y Savannah. 

FoGARTY,  D.  G.,     Augusta. 

Gabkabd,  Louis  F., Columbus. 

GoBTCHius,  Henby  R., Columbus. 

Gordon,  W.  W.,  Jr., Savannah. 

Hammond,  William  R., Atlanta. 

Harris,  Marion  W., Macon. 

Kay,  William  E., Brunswick. 

Lamar,  Joseph  R., Augusta. 

La^vton,  Alexander  R., Savannah. 

Leaken,  William  R., Savannah. 

Macgkall,  William  W., Savannah. 

Meldrim,  p.  W., Savannah. 

Merrill,  JasEPH  Hansell, Thomasville. 

Miller,  Frank  H., Augusta. 

Miller,  William  E., Augusta. 

McAlpin,  Henry, Savannah. 

McIntosh,  J.  R., Atlanta. 

McWhorter,  Hamilton, .  Athens. 

Owens,  George  W., Savannah. 

Pressly,  Charles  P., Augusta. 

Seabrook,  Paul  E., Pineora. 

Smith,  Burton, Atlanta. 

WiMBiSH,  W.  A., Atlanta. 

hawah  territory. 

Dickey,  Lyle  A., Honolulu. 

Smith,  William  O., Honolulu.^. 

Withington,  David  L., Honolulu. 

IDAHO. 

Mayhew,  Alexander  E., Wallace. 

Merriman,  Charles  A., Idaho  Falls. 

Woods,  William  W., Wallace. 

ILLINOIS.     . 

Baldwin,  Jesse  A., Chicago. 

Bancroft,  Edgar  A., Chicago. 

Banning,  Ephraim Chicago. 

Barton,  George  P., Chicago. 

Beach,  Myron  H., Chicago. 

Beale,  William  G., Chicago. 
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ILLINOIS.— Continued. 

Billings,  Charles  L., Chicago. 

Blair,  Frank  Preston,   .       Chicago. 

Bradwell,  Jambs  B., Chicago. 

Brown,  Charles  A., Chicago. 

Brown,  Taylor  E., Chicago. 

BuRNHAM,  Telford, Chicago. 

Burroughs,  Benjamin  R., Edwardsville. 

BuRRY,  William, Chicago. 

Capen,  Charles  L., Bloomington. 

Cate,  Albion, Chicago. 

Chancellor,  Justus, Chicago. 

CuRRAN,  William  R., Pekin. 

Daniem,  Francis  B., Chicago. 

Deneen,  Charles  S., Chicago. 

Dent,  Thomas,    .   .   .   .    ; Chicago. 

Dickinson,  J.  M., Chicago. 

Drew,  William  L., Urbana. 

Dyrenforth,  Philip  C, Chicago. 

Dyrenforth,  William  H., Chicago. 

Eastman,  Sidney  C, Chicago. 

Field,  Heman  H., Chicago. 

Follansbee,  George  A., Chicago. 

Frost,  E.  Allen, Chicago. 

FxjRNiSS,  William  Eliot, Chicago. 

Gartsede,  John  M., Chicago. 

Gibbons,  John, Chicago. 

Gregory,  Stephen  S.,  .   .    .  ...  Chicago. 

Grosscup,  Peter  8., Chicago. 

Haoan,  Henry  M., Chicago. 

Hall,  James  Parker, Chicago. 

Hamline,  John  H., Chicago. 

Harding,  Charles  F., Chicago. 

Harker,  Oliver  A., .  Carbondale. 

Hebard,  Frederic  S., Chicago. 

Herrick,  John  J., .    .  Chicago. 

HiLii,  Lysander, Chicago. 

HoLDOM,  Jesse, Chicago. 

Hyde,  Jami'S  W., Chicago. 

Jewett,  John  N., Chicago. 

JuNKiN,  Francis  T.  A.,    .    . Chicago. 

Kenna,  Edward  D. , , Chicago. 

Krauthoff,  L.  C, Chicago. 

Kretzinger,  George  W., Chicago. 
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Lackner,  Francis, Chicago. 

Lawson,  William  C, Chicago. 

Lee,  Blewett, Chicago. 

Levixson,  S.  O., ...        .  Chicago. 

LoESCH,  Frank  J., .  Chicago. 

Lowden,  Frank  O., Chicago. 

Mack.  Julian  W.,  Chicago. 

Manning,  William  J., Chicago. 

Martin,  Horace  H., Chicago. 

Mather,  Robert,  Chicago. 

Mechem,  Floyd  R., ...         Chicago. 

Merrick,  George  Peck, Chicago. 

Miller,  John  S., Chicago. 

MoRAN,  THOMA.S  A., Chicago. 

Moses,  Adolph,  .   .  Chicago. 

MusGRAVE,  Harrison, Chicago. 

McCoRDic,  Alfred  E.,     .    .  Chicago. 

McElroy,  John  H., Chicago. 

Newman,  Jacob,    ....  Chicago. 

Offield,  Charles  K., Chicago. 

Ogden,  Howard  N.  , ...  Chicago. 

Otis,  Ephraim  A., Chicago. 

Paddock,  George  L., Chicago. 

Paden,  Joseph  E., Chicago. 

Page,  George  T., Peoria. 

Parker,  Lewis  W., Chicago. 

Parkinson,  Robert  H.,  .    .    . Chicago. 

Peabody,  Augustus  S.,    .    .  ....  .  Chicago. 

Peck,  George  R., Chicago. 

Pjckett,  Charles  C, Urbana. 

PiNGREY,  D.  H., Bloomington. 

Prussing,  Eugene  E., Chicago. 

Raymond,  James  H., Chicago. 

Rector,  Edward, Chicago. 

Reed,  Frank  F., Chicago. 

Richberg,  John  C,  .    .  Chicago. 

Rinaker,  John  I., ...  Carlin villa. 

Ritsher,  Edward  C,    ...  Chicago. 

Robbins,  Henry  S., Chicago. 

Rogers,  Elmer  E., .    .  Chicago. 

Rogers,  George  Mills, Chicago. 

Rosenthal,  Julii-s, Chicago. 

Rosenthal,  Lessino, Chicago. 
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Rtjbens,  Harey, Chicago. 

Rtjnnells,  John  S., Chicago. 

Sa:ndebs,  Geoboe  A., Springfield. 

Scott,  F&ank  H., ...  Chicago. 

Scott,  James  B., Champaign. 

Sheriff,  Andrew  K., Chicago. 

Sherman,  £.  B., Chicago. 

Smith,  Edwin  Burritt, Chicago. 

Starr,  Merritt, Chicago. 

Stillman,  Herman  W., Chicago. 

Tenney,  Horace  Kent, Chicago. 

Thoman,  Leroy  D., Chicago. 

Thornton,  Charles  S., Chicago. 

TowLE,  Henry  S.,     Chicago. 

Ullman,  Frederic, Chicago. 

Vroman,  Charles  E., Chicago. 

Wall,  George  W., Chicago. 

Warvelle,  George  W., Chicago. 

Washburn,  William  D., Chicago. 

West,  Roy  O., Chicago. 

Wheeler,  Arthur  Dana, Chicago. 

WiQMORE,  John  H., Chicago. 

W^ELLARD,  George, Chicago. 

Wellard,  Norman  P.,     Chicago. 

Williams,  E.  P., Galesburg. 

Woodward,  Frederick  C, Chicago. 

Zeisleb,  Sigmund, Chicago. 

INDIAN  TERRITORY. 

Bledsoe,  S.  T., Ardmore. 

Guerrier,  S., South  McAlester. 

Jackson,  Clifford  L., Muskogee. 

Ledbetter,  Walter  A. , Ardmore. 

Ralls,  Joseph  G., Atoka. 

West,  Preston  C, Muskogee. 

Williams,  Robert  L., Durant 

INDIANA. 

Bartholomew,  Pliny  W., Indianapolis. 

Beauchamp,  Robert  B., Tipton. 

Bradford,  Chester, Indianapolis. 

Brady,  Arthur  W., Indianapolis. 

Breen,  WiLUAM  P.,     Fort  Wayne. 


MfiMBBRS.  225 
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BusHNELL,  Wellloc  8.,   .       .    •       Montioello. 

Butler,  Noble  C, Indianapolis. 

Carson,  John  F., Indianapolis. 

Chambers,  Smiley  N.,  Indianapolis. 

Chipman,  Marcellus  a., Anderson. 

Clapham,  WilllAlM  £., Bloomington. 

Clarke,  Georoe  E., South  Bend. 

Daniels,  Edward, Indianapolis. 

Davis,  Sydney  B., Terre  Haute. 

Davis,  Theodore  P Indianapolis. 

Dye,  John  T., Indianapolis. 

Elliott,  William  F., Indianapolb. 

Evans,  Bowland, Indianapolis. 

Fairbanks,  Charles  W., Indianapolis. 

Fesler,  James  William,     ...  .   .  Indianapolis. 

Eraser,  Daniel, Fowler. 

Frey,  Philip  W., .   .  Eyansville. 

Gould,  John  H., Delphi. 

Hammond,  Edwin  P., La  Fayette. 

Hawkins,  Boscoe  O., Indianapolis. 

Ingler,  Francis  M., Indianapolis. 

Isham,  William  H., Fowler. 

Jameson,  Ovid  B., Indianapolis. 

Joss,  Frederick  A., Indianapolis. 

Kelley,  William  H., Richmond. 

Kern,  John  W., Indianapolis. 

Eetcham,  William  A., Indianapolis. 

Lesh,  U.  S., Huntinglon. 

LocKwooD,  Virgil  H., Indianapolis. 

Marsh,  Ephraim, Greenfield. 

Martindale,  Charles, Indianapolis. 

Miller,  Charles  W., Goshen. 

Montgomery,  Oscar  H., Seymour. 

M00RB8,  Charles  W., Indianapolb. 

MooRES,  Merrill, Indianapolis. 

Morris,  John, Fort  Wayne. 

Myers,  Quincy  A., Logansport. 

Newbebger,  Louis, Indianapolis. 

Noel,  James  W., Indianapolis. 

Palmer,  Truman  F., Monticello. 

Penfield,  W.  L.  (State  Dept.,  Washington,  D.C. ),  Auburn. 

Pickens,  Samuel  O., Indianapolis. 

Pickens,  William  A... Indianapolis. 

15 
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Beinhabd,  George  L., Bloomington. 

RoBY,  Frank  8., Aubarn. 

BosE,  James  E., Aubarn. 

Rose,  James  H.,  ,   .   .   ,   , Auburn. 

RuPE,  John  L., Richmond. 

Sayler,  Samuel  M., Huntington. 

Sellebs,  Emory  B.,         .  Monticello. 

Smith,  Alonzo  Greene, Indianapolis. 

Smith,  Charles  W., Indianapolis. 

Snyder,  Charles  M. Fowler. 

Spencer,  Charles  C, Monticello. 

Stevenson,  Elmer  E., ...  Indianapolis. 

Stuart,  William  V., La  Fayette. 

Swan,  Elbert  M.,     Rockport. 

Taylor,  R.  S., Fort  Wayne. 

Taylor,  William  L., Indianapolis. 

Tuthill,  Harry  B., Michigan  City. 

Vinton,  Henry  H., La  Fayette. 

Ward,  Wilbert, South  Bend. 

Williams,  John  G., Indianapolis. 

Wilson,  John  B., Indianapolis. 


IOWA. 


Allison,  William  B., Dubuque. 

Burk,  W.  D., Muscatine. 

Canaday,  Walter, Madrid. 

Carr,  E.  M., Manchester. 

Cliggett,  John Mason  City. 

Cole,  C.  C, Des  Moines. 

Craig,  John  E., Keokuk. 

Crosby,  James  O., Garnavillo. 

Cummins,  A.  B., Des  Moines. 

Davis,  James  C, Des  Moines. 

Deery,  John, Dubuque. 

DEvm,  J.  F., Muscatine. 

Dille,  John  I.,  .   . Des  Moines. 

Dudley,  Charles  A., Des  Moines. 

Eaton,  W.  L., Osage. 

Gregory,  Charles  Noble, Iowa  City. 

Guernsey,  Nathaniel  T., Des  Moines. 

Henderson,  David  B., Dubuque. 

Hunter,  Robert, Sioux  City. 

KiNNE,  L.  G Des  Moines. 
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IOWA. —Continued. 


EinoHT,  W.  J., Dubuque. 

LoNGUEviiiLE,  J.  C, Dubuque. 

MoFFTT,  John  T., Tipton. 

McCabthy,  J.  J., Dubuque. 

McClaik,  Emlin, Iowa  City. 

McCoNLOOUEy  Jamjes  H Mason  City. 

PabsonS)  Jameb  M., Rock  Rapids. 

QuABTOK)  William  B. Algona. 

Reed,  H.  T., Cresco. 

RoBEBTS,  W.  J., Keokuk. 

Sawyeb,  Hazen  I.y ...  Keokuk. 

Seevebs,  Geoboe  W., Oskalooea. 

Shebwin,  John  C, Mason  City. 

Shibas,  Oliveb  p., Dubuque. 

Stillican,  Waxteb  S.,  , Council  Blufib. 

SwETTiNG,  Ebnest  V., Al^na. 

Swisheb,  a.  E., Iowa  City. 

Wade,  M.  J., Iowa  City. 

YoxTNKEB,  B.  A.f Des  Moines. 


KANSAS. 


Campbell,  Philip  P., Pittsburg. 

Eckstein,  O.  G., Wichito. 

Gbeen,  J.  W., Lawrence. 

HiGGiNS,  William  E.y LAwrence. 

floLT,  William  G.  , Kansas  City. 

Mabtin,  f  "bank  L.) Hutchinson. 

MiLLiKEN,  John  D., McPherson. 

MooBE,  J.  McCabe, Kansas  City. 

Smith,  Chableb  B., Topeka. 

Waggeneb,  Balie  p., Atchison. 

Wall,  Thomas  B., Wichita. 

Whiteside,  Houston,  .  Hutchinson. 

Williams,  Chables  M., Hutchinson. 


KENTUCKY. 


Allen,  John  R., Lexington. 

Allen,  Lafon, Louisville. 

Babbet,  Alezandeb  G., Louisville. 

Baskin,  John  B., Louisville. 

Bbuce,  Helm, Louisville. 

Bullitt,  Thomas  W., Louisville. 

Bullitt,  William  Mabshall, Louisville. 
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KENTUCKY.  —Continued. 

Cox,  Attilla,  Jr.,     Louisville. 

DooLAN,  John  C, Louiaville. 

Ellis,  W.  T., Owensboro. 

Flexneb,  Bebnard, Louisville. 

Gilbert,  Geoboe  G., Shelbyville. 

Gbubbs,  Charles  S.,     LoniBville. 

Harris,  W.  O., Louisville. 

Helm,  James  P.,    .   .  ....  •   .   .  LouisviUe. 

HnoBEs,  D.  H., Morganfield. 

KoHN,  Aaron, Louisville. 

Mackoy,  William  H.  (Cincinnati,  O.),    .   .    .   .  Covington. 

Macfherson,  Ernest, Louisville. 

Morton,  J.  R, Lexington. 

McDermott,  Edward  J., Louisville. 

PiRTLE,  James  8., Louisville. 

Ray,  Oelarles  T.,         Louisville. 

Sherley,  Swagar, Louisville. 

Stone,  Henry  L., Louisville. 

SmiRALL,  W.  Lawson,  . Harrodsburg. 

Thornton,  Robert  A., Lexington. 

Thum,  William  Warwick, Louisville. 

ToNEY,  Sterling  B., Louisville. 

Trabue,  E.  F., Louisville. 

Watts,  William  W., Louisville. 

LOUISIANA. 

Alexander,  Taliaferro, Shreveport. 

Benedict,  W.  S., New  Orleans. 

Brice,  Albert  G., New  Orleans. 

Caefery,  Donel80n« Franklin. 

Cahn,  Edgar  M., New  Orleans. 

Dart,  Benry  P., New  Orleans. 

Den^re,  George, New  Orleans. 

DENi»RE,  Walter  D.,     New  Orleans. 

Farrar,  Edgar  H.  ,  . New  Orleans. 

Florance,  Ernest  T., New  Orleans. 

FoRMAN,  Benjamin  Rice, New  Orleans. 

Hall,  Harry  H., New  Orleans. 

Hart,  W.  O., New  Orleans. 

Howe,  William  Wirt, New  Orleans. 

Hunt,  Carleton, New  Orleans. 

Kernan,  Thomas  J., Baton  Rouge. 

Kruttschnttt,  Ernest  B., New  Orleans. 
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LOUISIANA.— CJontinued. 


LEQiKDBE,  James,     New  Orleans. 

Merbick,  Edwin  T., New  Orleans. 

McCloskey,  Bebnasd, New  Orleans. 

Bo6Ty  Emile, New  Orleans. 

Saunders,  Eugene  D., New  Orleans. 

SuTHERLiN,  E.  W., Shreveport. 


B1A.INE. 


Apfleton,  Fbedebick  H., Bangor. 

Belches,  S.  Cliffosd, Farmington. 

Bird,  George  E., Portland. 

Cook,  Charles  Sumner, Portland. 

Emery,  Lucillius  A., Ellsworth. 

Hale,  Clarence, Portland. 

Hamlin,  Charles, Bangor. 

Hamlin,  Hannibal  E., Ellsworth. 

HiGGiNS,  Frank  M.,  Limerick. 

LiBBY,  Charles  F., Portland. 

Littlefield,  Charles  E., Rockland. 

Madigan,  John  B., Honlton. 

Peters,  John  A., Bangor. 

Powers,  Frederick  A., Koulton. 

Skelton,  William  B.,     Lewiston. 

Snow,  David  W., Portland. 

Strout,  Sewall  C, Portland. 

Symonds,  Joseph  W., Portland. 

Wilson,  F.  A., Bangor. 

Wisi^^ELL,  Andrew  P.,     Ellsworth. 

WooDARD,  Charles  F., Bangor. 

Woodman,  Edward,     Portland. 


MARYLAND. 


Adkins,  William  H., Easton. 

Alexander,  Julian  J., Baltimore. 

Barroll,  Hope  H., Chester  town. 

Bernard,  Richard, Baltimore. 

Bonaparte,  Charles  J.,     Baltimore. 

Brantly,  William  T., Baltimore. 

Briscoe,  John  P., Prince  Frederick, 

Brown,  Stewart Baltimore. 

Buckler,  William  H., Baltimore. 

Carey,  Francis  K., Baltimore. 

CoLTON,  William, Baltimore. 
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MARYLAND.— Continued. 

CowEN,  John  K., Baltimore. 

Cross,  £.  J.  D., Baltimore. 

Dawkins,  Walter  I., Baltimore. 

Dawson,  William  H., Baltimore. 

Devecmon,  WILLLA.M  C, Cumberland. 

DouB,  Albert  A., Cumberland. 

Fink,  Charles  £., Westminster. 

Gatther,  Georob  R.,  Jr., Baltimore. 

Gans,  Ebgar  H., Baltimore. 

Greoo,  Mattrioe, Baltimore. 

Harlan,  Henrt  D, Baltimore. 

Harley,  Charles  F., Baltimore. 

Hates,  Thomas  G., Baltimore. 

Henderson,  Robert  R.,  .   .  Cumberland. 

Hinklet,  John, Baltimore. 

HiSKY,  Thomas  Foley, Baltimore. 

Houlton,  Samuel  C, Dayidsonville. 

Howard,  Charles  MorbiS) ,   .   .   .  Baltimore. 

Hughes,  Thomas, Baltimore. 

Knott,  A.  Leo, Baltimore. 

Leakin,  J.  Wilson, Baltimore. 

Lowndes,  Lloyd, Cumberland. 

Makbury,  William  L., Baltimore. 

Miles,  Joshua  W., Princess  Anne. 

Morris,  Thomas  J., Baltimore. 

MxTLLiN,  Michael  A., Baltimore. 

McCoMAS,  Louis  F.» Williamsport. 

Paoe,  Henry, Princess  Anne. 

Perkins,  William  H., Baltimore. 

Phelps,  Charles  £., Baltimore. 

PoE,  John  Prentiss, Baltimore. 

PuRNELL,  Clayton, Frostburg. 

Richmond,  Benjamin  A., Cumberland. 

Robinson,  Ralph, Baltimore. 

Robinson,  Thomas  H., Bel  Air. 

Rogers,  Robert  Lyon, Baltimore. 

Sams,  Conway  W., Baltimore. 

ScHMUCKER,  Samuel  D., Baltimore. 

Sharp,  George  M., Baltimore. 

Sloan,  D.  Lindley, Cumberland. 

Steuart,  Arthur, Baltimore. 

Stockbridge^  Henry, Baltimore. 

Thomas,  William  S., Baltimore. 
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MABYLAND.— Continued. 


Vestable,  Richabd  M., Baltimore. 

Walsh,  William  £., Camberland. 

Walter,  M.  R., Baltimore. 

Warfeeld,  Edwin, Baltimore. 

Waters,  J.  S.  T., Baltimore. 

Whttelock,  Georoe, Baltimore. 

Williams,  Ferdinand, Camberland. 

Williams,  Henry  W., Baltimore. 

Williams,  Stevenson  A Bel  Air. 

WiLMER,  L.  Allison, La  Plata. 

Wirt,  John  S.  , Elkton. 

MASSACHUSETTS. 

Adams,  Walter, So-Framinghi 

Allen,  Frank  D., Boston. 

Ames,  James  Barr, Cambridge. 

Anderson,  Georoe  W., Boston. 

Affleton,  John  H., Boeton. 

Barnes,  Charles  B.,  Jr., Boeton. 

Beale,  Joseph  Henry,  Jr., Cambridge. 

Bell,  C.  U., Andover. 

BENNinrr,  Samuel  C, Boeton. 

BiOELOw,  Melville  M., Boeton. 

Brandeis,  Louis  D., Boston. 

Brannan,  J.  Doddridge, Cambridge. 

BuLLOOK,  A.  G., Worcester. 

BuMPUS,  Everett  C, Boston. 

Carver,  Eugene  P., Boston. 

Chamflin,  Edgar  B., Boeton. 

Chandler,  Alfred  D., Boston. 

Clapp,  Egbert  P., Lexington. 

Clark,  LB., Boston. 

Clifford,  Charles  W., New  Bedford. 

Coolidge,  William  H., Boston. 

CopELAND,  Alfred  M., Springfield. 

Corcoran,  John  W., Boston. 

Cotter,  James  E., Boston. 

Crapo,  William*  W New  Bedford. 

Crocker,  George  G., Boston. 

Cunningham,  Frederic, Boeton. 

Dabney,  L.  S., Boston. 

Davis,  Simon Boston. 

Dewey,  Henry  S., Boston. 
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BiASSACHUSETTS.— Continued. 

Dickinson,  M.  F., Boston. 

Dellaway,  W.  E.  L., Boston. 

Dodge,  Frederic, Boston. 

FAI.L,  George  Howard, Maiden. 

Fish,  Frederick  P., Boston. 

Footer,  Alfred  D., Boston. 

Foster,  Reginaij), Boston. 

Fox,  Jabez, Boston. 

French,  Wilijam  B., Boston. 

Friedman,  Lee  M., Boston. 

Gallagher,  Charles  T., Boston. 

Gargan,  Thomas  J., Boston. 

Giddings,  Charles, GreatBarrington. 

Goodwin,  Frank, Boston. 

Gray,  John  C, Boston. 

Greene,  Frederick  L., Greenfield. 

Hall,  Bordman, Boston. 

Hemenway,  Alfred, Boston. 

Howe,  Elmer  P., Boston. 

HuRLBUTT,  Henry  F., Boston. 

jENNiNas,  Andrew  J., Fall  River. 

Johnson,  Benjamin  N., Boston. 

Jones,  Leonard  A., Boston. 

Keith,  Ira  B., Lynn. 

Eellen,  William  V., Boston. 

Ladd,  Barson  S., Boston. 

Ladd,  Nath.  W., Boston. 

Lamb,  Samuel  O., Greenfield. 

Lincoln,  Solomon, Boston. 

Morse,  Godfrey, Boston. 

Morse,  Robert  M., Boston. 

MuNROE,  William  A., Boston. 

Myers,  James  J., Boston. 

McEvoy,  John  W., Lowell. 

Olney,  Richard, Boston. 

Parker,  Edmund  M., Boston. 

Payson,  Edward  P., Boston. 

Pierce,  Edward  P.,     Fitchburg. 

Proctor,  Thomas  W., Boston. 

Putnam,  William  L., Boston. 

Ranney,  Fletcher, Boston. 

Richardson,  George  F., Lowell. 

Richardson,  W.  K.,     Boston. 

Roberts,  George  L., Boston. 
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Sawyer,  Alfred  P., Lowell. 

ScAiFE,  Lattristok  L., Boston. 

ScHOFiELDy  William, .  Boeton. 

Schouler,  James, Boston. 

Shepard,  Harvey  X., Boston. 

Smith,  Henry  Hyde, Boston. 

Smith,  Jeremiah,     Cambridge. 

Sprikg,  Arthur  L., Boston. 

Stimson,  Frederic  J., Boston. 

Stone,  Frederick  M., Boston.' 

Storey,  Moorfield, Boston. 

Storrow,  James  J.,  Jr., Boston. 

Swan,  Charles  H., Boston. 

Swan,  William  W.,     Boston. 

SwASEY,  GeoroeR., Boston. 

Tucker,  George  F.,     Boston. 

Tyler,  Charles  H., Boston. 

Wambaugh,  Eugene, Cambridge. 

Warner,  Joseph  B., Boston. 

Warren,  Samuel  D., Boston. 

Wellman,  Arthur  H., Boston. 

Wbbton-Smith,  R.  D,, Boston. 

Whipple,  Sherman  L., Boston. 

White,  Luther, Chicopee. 

Williams,  David  W., Boston. 

WiLLiSTON,  Samuel, Belmont. 

Wyman,  Henry  A., Boston. 

MICHIGAN. 

Ball,  Dan  H., Marquette. 

Barnett,  James  F., Grand  Rapids. 

Barry,  Edmund  D., Grand  Rapids. 

Bates,  George  W., Detroit. 

Beaumont,  John  W., Detroit. 

Bissell,  John  H., Detroit. 

Boudeman,  Dallas, Kalamazoo. 

Brewster,  James  H., Ann  Arbor. 

Bundy,  McGeorge,   ....  ......      Grand  Rapids. 

Campbell,  Charles  H.,  .    .   , Detroit. 

Campbell,  Henry  M., Detroit. 

Chadbourne,  Thomas  L., Houghton. 

CowLEs,  Israel  T., Detroit. 

Crane,  Albert, Grand  Rapids. 
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MICHIGAN.— Continued. 

Denison,  AbthttbC, Grand  Rapids. 

Dickinson,  Don  M., Detroit 

Dbiggs,  Fredebick  E., Detroit 

DuPFEBLD,  Henby  M Detroit 

DuBANDy  Lorenzo  T., Saginaw,  £.  8. 

FitzGebald,  John  C, Grand  Rapids. 

Hanchett,  Benton, Saginaw,  W.  S. 

Habmon,  Henby  A., Detroit 

Hatch,  Reuben, Grand  Kapids. 

HoYT,  HnuLM  J., Muskegon. 

HuTCHiNS,  ELlbby  B., Ann  Arbor. 

Hyde,  Wesley  W., Grand  Rapids. 

Januaby,  Wuxiam  L., Detroit' 

Eeeney,  Willabd  F., Grand  Rapids. 

Kelly,  Ronald, Detroit 

Kent,  Chableb  A., .Detroit 

KiNOSLEY,  WiLLABD, Grand  Rapids. 

KiNNE,  Edwabd  D., Ann  Arbor. 

Knaffen,  Loyal  E.  , Grand  Rapids. 

Liohtneb,Clabence  A., Detroit 

LiLLiBBn)GE,WiLLABD  M., Detroit 

Meddauoh,  Elijah  W., Detroit 

Moore,  Joseph  B., Lansing. 

MooBE,  William  A., Detroit 

MgGabby,  Thomas  F., Grand  Rapids. 

NoBRis,  Mark, Grand  Rapids. 

O'Brien,  Thomas  J.,     Grand  Rapids. 

Ostrander,  Rxtbsell  C, Lansing. 

Parkhitrst,  John  G., Cold  water. 

Patterson,  John  C, Marshall. 

Patterson,  John  H., Pontiac 

Patton,  John Grand  Rapids. 

Pond,  Ashley, Detroit. 

Radford,  George  W.  , Detroit 

RoBSON,  Frank  E., Detroit 

Russell,  Alfred Detroit 

Russell,  Henry, Detroit 

Sloman.  Adolph, Detroit. 

Smith,  William  Alden, Grand  Rapids. 

Stevens,  Frederick  W.,     Detroit. 

Stone,  J.  W., Marquette. 

Swift,  Charles  M.  , Detroit 

Taggart,  Edward, Grand  Rapids. 

Wanty,  George  P., Grand  Rapids. 
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MICHIGAN.— Continued. 


Weaixkjk,  Thomas  A.  E., Detroit 

Weaver,  Clement  E., Adrian. 

White,  Peter Marquette. 

Whittemore,  Jameb, Detroit. 

WiuBON,  Charles  M Grand  Rapids. 

Wolf,  GuBTAVE  A., Grand  Rapids. 


MINNESOTA. 


Albert,  Charles  8. , Minneapolis. 

Bego,  Wlllla^m  R., St  Paul. 

Bouttelle,  M.  H., Minneapolis. 

Brown,  Frederick  V., Minneapolis. 

Brown,  Rome  G Minneapolip. 

Chrisman,  Charles  E., Ortonville. 

Cohen,  Emanuel, Minneapolis. 

Elliott,  Charles  B.» Minneapolis. 

Fish,  Daniel, Minneapolis. 

Hall,  Albert  H., Minneapolis. 

Eerr,  William  A., Minneapolis. 

Lancaster,  William  A., Minneapolis. 

Mason,  Alfred  F.  , St.  Paul. 

Mercer,  Hugh  V., Minneapolis. 

Montgomery,  M.  A., Oxford. 

Paige,  James, Minneapolis. 

Paul,  A.  C, Minneapolis. 

Sanborn,  John  B., St  Paul. 

Shearer,  James  D., Minneapolis. 

Stevens,  Hiram  F., St  Paul. 

Tighe,  Ambrose, St  Paul. 

Webber,  Marshall  B., Winona. 

Whelan,  Ralph Minneapolis. 

Young,  George  B., St  Paul. 


MISSISSIPPI. 


Bowers,  £.  J., Bay  St  Louis. 

Howry,  Charles  B.  (Washington,  D.  C), .   .   .  Oxford. 

SoMERviLLE^  Thomas  H., University. 

Thompson,  R.  H., Jackson. 


MISSOURI. 


Abbott,  A.  L., St.  Louis. 

Allen,  Clarles  Clafun, St  Louis. 

Ashley,  Henry  De  L., Kansas  City. 
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MISSOURI.— Gontinaed. 

Bakewell,  Paul, St.  LoqU. 

Ball,  R.  E., Kansas  Qty. 

Barclay,  Shepard, St  Louis. 

Bates,  Charles  W., St  Louis. 

Blair,  Albert, St  Louis. 

Blair,  James  L., St  Louis. 

Boyle,  Wilbur  F., St  Louis. 

Bryan,  P.  Taylor, 8t.  Louis. 

Charles,  Benjamin  H., St  Louis. 

Christie,  Harvey  L., St  Louis. 

Clarke,  Enos, St  Louis. 

Cochran,  Alexander  Q., St  Louis. 

Curtis,  William  S., St  Louis. 

Donaldson,  William  R., St  Louis. 

Douglas,  Walter  B,, St  Louis. 

Early,  Marion  C, St.  Louis. 

Eliot,  Edward  C, St  Louis. 

Ferris,  Franklin, St  Louis. 

FiNKELNBURG,  G.  A., St  Louis. 

FissE,  William  E., St  Louia 

Foster,  Robert  M., St.  Louis. 

Fowler,  A.  C, St  Louis. 

Gantt,  James  B., Jefferson  City. 

Hagerman,  Frank, Kansas  City. 

Hagerman,  James, St  Louis. 

Harklesb,  James  H., Kansas  City. 

HiNTON,  Edward  W., Columbia. 

Hopkins,  James  L., St.  Louis. 

JuDsoN,  Frederick  N., St  Louis. 

Karnes,  J.  V.  C, Kansas  City. 

Kehr,  Edward  C, St  Louis. 

Keysor,  William  W.  (Kirkwood,  Mo.),.    ...  St  Louis. 

Klein,  Jacob, St  Louis. 

Ladd,  Sanford  B., Kansas  City. 

Lathrop,  Gardiner, Kansas  City. 

Lawson,  John  D.,     Columbia. 

Lehmann,  Fred.  W., St  Louis. 

Lionberger,  Isaac  H., St.  Louis. 

Major,  Samuel  C.  , ...  Fayette. 

McKeighan,  John  E., St  Louis. 

McLeod,  W.  D., Kansas  City. 

Nagel,  Charles, St  Louis. 

New,  Alexander, Kansas  City. 

Noble,  John  W., St.  Louis. 
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MISSOURI.— Oontinaed. 


Ottofy,  L.  Frank, St  Louis. 

Palmer,  Clarence  S.y .  Kansas  Citj. 

Perry,  Willl^m  C,     Kansas  City. 

Phelfs,  John  F., Kansas CStj. 

Pratt,  Wallace, Kansas  City. 

Reynolds,  Thomas  H., Kansas  Citj. 

Robertson,  George,     Mexico. 

Robinson,  Waltour  M., Jefferson  Citj. 

Sebree,  Frank  P., Kansas  Citj. 

Sebree,  George  M., :  Springfield. 

Sherwood,  Adiel,     St  Loais. 

Sherwood,  Thomas  A Springfield. 

Spencer,  Selden  P.,     St  Louis. 

Taussig,  Jamis, St  Louis. 

Thayer,  Amos  M.,     St  Louis. 

Thompson,  William  B., St  Louis. 

TicHENOR,  Charles  O., Kansas  Citj. 

Titus,  Frank, Kansas  Citj. 

Trimble,  J.  McD., Kansas  Citj. 

Ward,  Hugh  C, Kansas  Citj. 

WiLFLEY,  LebbeusR.,     St  Louls. 

WiTHROw,  James  £.,     St  Louis. 


MONTANA. 


Dixon,  William  W., Butte. 

Sanders,  James  U., Helena. 

Sanders,  Wilbur  F., Helena. 

SCALLON,  W^ILLIAM, Butte. 

Smith,  D.  F., Kalispell. 


NEBRASKA. 


Ames,  John  H., Lincoln. 

Baldridoe,  Howard  H., Omaha. 

Bartlett,  Edmund  M., Omaha. 

Baxter,  Irving  F.,   , Omaha. 

^Blackburn,  Thomas  W., Omaha. 

Breckenridge,  Ralph  W., Omaha. 

Breen,  John  P., Omaha. 

Brogan,  Francis  A., Omaha. 

CowiN,  J.  C, Omaha. 

Deweese,  J.  W., Lincoln. 

DuNDEY,  Charles  L., Omaha. 

Elgutter,  Charles  S., Omaha. 
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Geisthabdt,  Stephen  L., Lincoln. 

Greene,  Charleb  J., Omaha. 

Greene,  Robert  J. , Lincoln. 

Hainer,  Eugene  J., Aurora. 

HAiiL,  Matthew  A., Omaha. 

Hartioan,  Michel  A., Hastings. 

Hastings,  W.  G., WUbur. 

Hatfield,  I.  H Lincoln. 

KiNKAiD,  M.  P.,     O'Neill. 

Eretsinoer,  E.  O., Beatrice. 

Langdon,  Martin, Omaha. 

Letton,  Charles  B., Fairburj. 

Mahonet,  Timothy  J., Omaha. 

Manderson,  Charles  F., Omaha. 

Marten,  Francis, Falls  City. 

Montgomery,  Carroll  S., Omaha. 

MuNGER,  W.  H., Omaha. 

McCandless,  a.  D., Wymore. 

McHuoH,  "William  D., Omaha. 

Ogden,  Charles, Omaha. 

O'Neill.  Harry  E., Omaha. 

Patrick,  William  R.,     Papillion. 

Pond,  Rosooe, Lincoln. 

Prout,  F.  N., Lincoln. 

Reavis,  C.  F., Falls  City. 

Reese,  Manoah  B., Lincoln. 

RoBBiNS,  C.  A., Lincoln. 

Sheean,  James  B., Omaha. 

Smith,  Howard  B., Omaha. 

Smyth,  Constantikb  J., Omaha. 

Thurston,  John  M., Omaha. 

Wakeley,  Arthur  C, Omaha. 

Wakeley,  Eleazer^ Omaha. 

We3t,  Joel  W., Omaha. 

White,  Benjamin  T., Omaha. 

Wilson,  Henry  H., Lincoln. 

Woods,  Frank  H., Lincoln. 

WooLLEY,  James  H., Grand  Island. 

WooLWORTH,  James  M., Omaha. 

NEW  HAMPSHIRE. 

Albin,  John  H., Concord. 

Batchellob,  Albert  S., Littleton. 

Branch,  Oliver  E., Manchester. 
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NEW  HAMPSHIRE.— Continued. 

BxTBLEiGH,  ALvm,     Plymouth. 

BuRNHAM,  Henrt  E.,  .    .    .  • Manchflftter. 

Burks,  Charles  H., Nashua. 

Chase,  Ira  A.,    .   . Bristol. 

CouBY,  James  F., Hanover. 

Cross,  David, Manchester. 

Eastman,  Samuel  C, Concord. 

Fellows,  Joseph  W., Manchester. 

Frink,  J.  S.  H.,  .   .    .       Portsmouth. 

STREiffTER,  Franks., Concord. 

NEW  JERSEY. 

Apflegate,  John  8., Red  Bank. 

Bergen,  James  J., Somerville.' 

Borgherling,  Charles, Newark. 

Buchanan,  Jambs, Trenton. 

Clevenger,  William  M., Atlantic  Citj. 

CoLEY,  Edward  M., Newark. 

Dickinson,  8.  Meredith, Trenton. 

Dunn,  Michael, Paterson. 

Ely,  John  J., Freehold. 

Emery,  John  K, Morristown. 

Fort,  J.  Franklin, Newark. 

Garretson,  A.  Q., Morristown. 

QoBLE,  L.  Spencer, Newark. 

Godfrey,  Burrows  C, Atlantic  City. 

GooDELL,  Edwin  B., Montclair. 

Grant,  Alexander,  Jr., Newark. 

Grey,  Samuel  H., Camden. 

Griggs,  John  W.  (New  York,  N.  Y.), Paterson. 

Hamill,  Hugh  H., Trenton. 

Hardin,  John  R., Newark. 

Hartshorns,  Charles  H., Jersey  City. 

Hutchinson,  Barton  B., Trenton. 

Keasbey,  Edward  Q., Newark. 

Lanntng,  Wiixiam  M., Trenton. 

Lyon,  Adrian, Perth  Amboy. 

McCarter,  Robert  H., Newark. 

McCarter,  Thomas, Newark. 

Parker,  Cortlandt, Newark. 

Parker,  Frederick, Freehold. 

Parker,  R.  Wayne Newark. 

Randolph,  Carman  F.  (New  York,  N.  Y.),  .   .  Morristown. 
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NEW  JERSEY.— Continued. 

BiK£B,  Adrian, Newark. 

Shipman,  Qeobqe  M., Belyidere. 

Stbonq,  Alan  H., New  Bninswick 

SwATZE,  Fbancis  J., Newark. 

Terrell,  William  J., Burlington. 

Thompson,  Joseph, Atlantic  City. 

Vboom,  Garret  D.  W., Trenton. 

Wilson,  Woodrow, Princeton. 

Woodruff,  Robert  8. , Trenton. 

NEW  MEXICO  TERRITORY. 

Catron,  Thomas  B., Santa  F^. 

NEW  YORK. 

Abbot,  Everett  V., New  York. 

Allen,  Frederick  I., Auburn. 

Andrews,  James  D., New  York. 

Ashley,  Clarence  D., New  York. 

AxjB,  Theodore, New  York. 

Bacon,  Selden, New  York. 

Barber,  Arthur  William, New  York. 

Bartlett,  John  P., New  York. 

Bell,  Clark, New  York. 

Benedict,  Robert  D., New  York. 

BuuR,  Nathan, New  York. 

BiNNEY,  Harold, New  York. 

BieoHOFF,  Henry,  Jr., New  York. 

Boothby,  John  William, New  York. 

Brown,  Addison, New  York. 

Brown,  William  G., New  York. 

Bruno,  Richard  M., New  York. 

Buchanan,  Charles  J., Albany. 

BuRDiCK,  Francis  M., New  York. 

Burr,  Charles  L., New  York. 

Butler,  Charles  Henry, New  York. 

Butler,  William  Allen,  Jr., New  York. 

Button,  Frederick  H., New  Y'ork. 

Button,  William  H., New  York. 

Byrne,  James, New  York. 

Callaghan,  Alexander  J.  A., New  York. 

Cameron,  Frederick  W., Albany. 

Carpenter,  Jambs  E., New  York. 
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NEW  YORK.— Continued. 


Carter,  James  C, New  York. 

Carter,  Waxter  S., New  York. 

Chase,  George, New  York. 

Choate,  Joseph  H.  (London,  England),  ....  New  York. 

Clark,  Martin, Buffalo. 

CocKRAN,  W.  BouRKE,     .    .  New  York. 

CoLiiisR,  M.  DwiOHT, New  York. 

Cook,  William  W., New  York. 

CouDERT,  Frederic  R.,  Jr., New  York. 

CoxB,  H.  C.  (Paris,  France), New  York. 

Coxe   Macorane, New  York. 

CuNNEEN,  John, Albany. 

Danaher,  Franklin  M., Albany. 

Davies,  Jxtlien  T., New  York, 

Da  vies,  WnxiAM  Gilbert, New  York. 

Davis,  Vernon  M., New  York. 

Davison,  Charles  M., SaratogaSprings. 

Deerino,  James  A.,  .   .  New  York. 

Denison,  Howard  P., Syracuse. 

Depew,  Chatjncey  M., New  York. 

Dillon,  John  F., New  York. 

Dos  Passos,  John  R., New  York. 

Dougherty,  J.  Hampden, New  York. 

Doyle,  Louis  F., New  York. 

Duell,  Charles  H., New  York. 

Dutton,  John  A.,  .    .    . New  York. 

Dyer,  Richard  N., New  York. 

EsTABROOK,  Henry  D., New  York. 

EwiNO,  Hampton  D., New  York. 

Fearons,  George  H., New  York. 

Field,  Frank  Harvey, Brooklyn. 

FiERO,  J.  Newton, ^ Albany. 

Fitch,  Theodore, New  York. 

Fleischmann,  Simon, Buffalo. 

Forbes,  Francis, New  York. 

Foster,  Roger, New  York. 

Fox,  Austen  G., New  York. 

Fuller,  Paul New  York. 

Gardnkr,  John  M.,      ....  New  York. 

GiBBS,  Clinton  B., Buffalo. 

Gifford,  Livingston, New  York. 

Gillen,  William  W., Jamaica. 

Gleason,  John  H., Albany. 

Goodelle,  William  P., Syracuse. 

16 
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NEW  YORK.— CJontiDued. 

Gordon,  James  Lindaat, New  York. 

Greeley,  William  B., New  York. 

Guthrie,  William  D., New  York. 

Ha  WEB,  Gilbert  Rat, New  York. 

Hawkbsworth,  R.  W., New  York. 

Heermakce,  Martin, Poughkecpde. 

Herendeen,  Edward  G., Elmira. 

HoRNBLOWER,  WiLLiAM  B., New  York. 

Hotchkibb,  William  Horace, Baffido. 

Hubbard,  Harry, New  York. 

Hubbard,  Thomas  H., New  York. 

Huffcut,  E.  W., Ithaca. 

HuoHES,  Charles  E., New  York. 

Hull,  Georoe  8., Buflalo. 

Inoai^be,  Grenytlle  M., Sandj  Hill. 

Irvine,  Frank, Ithaca. 

Isaacs,  M.  S., New  York. 

Jackson,  William  H., New  York. 

Jacob,  Ephraim  A., New  York. 

Jellinek,  Edward  L., Buffalo. 

Johnston,  Thomas  J., New  York. 

JoLiNE,  Adrian  H., New  York. 

Jones,  W.  Martin, Rochester. 

Keener,  William  A., New  York. 

Kellogg,  E.  Barstow, New  York. 

Kellogg,  L.  Laflin, New  York. 

Kenyon,  William  H., New  York. 

Kerr,  Thomas  B., New  York. 

Kiddle,  Alfred  W., New  York. 

KiLVERT,  Thomas, New  York. 

Kirchwey,  George  W., New  York. 

KiRLiN,  J.  Parker, New  York. 

Elock,  George  S., Utica. 

Knox,  Charles  H., New  York. 

Lajcberton,  C.  L., New  York. 

Leavitt,  John  Brooks, New  York. 

Levis,  Howard  C.  (London,  England),     ....  Schenectady. 

.  Levy,  Joseph  L New  York. 

Lindsay,  Welllot,       New  York. 

Littleton,  Martin  W., Brooklyn. 

Logan,  Walter  S., New  York. 

MacFarland,  W.  W., New  York. 

Merchant,  Henry  D., New  York. 

MEYF.RS,  Sidney  S.,   .    . New  York. 


MBMBBBS.  248 


NEW  YORK.— Continued. 


MiLBURN,  John  G., Buffalo. 

MiLLEB,  W.  W., New  York. 

Mnj^OB,  M.  CLEELAin),     New  York. 

MrrcHEix,  Chables  K, New  York. 

MooBE,  John  Basbxtt, New  York. 

Moot,  Adelbebt, Buffalo. 

MoBSE,  WAI.DO  G., New  York. 

MofiEB»  Raphael  J., New  York. 

Mtebs,  Nathaniel, New  York. 

McCall,  Edward  E., New  York. 

McOooe:,  John  J., New  York. 

McOraby,  a.  J., Bingbamton. 

MgIntosh,  James  H., New  York. 

McKiNNEY,  WnjJAM  M., Northport 

McLean,  Donald,     New  York. 

McNulty,  William  D.  (New  York,  N.  Y.),   .   .  Saratoga  Springs. 

NiCHOLB,  Geoboe  L., New  York. 

NicoLSON,  John,  Jb., New  York. 

Noble,  Daniel, Long  Island  Gitj. 

Noble,  Hebbebt, ...  New  York. 

Opdyke,  Wellllh  S., New  York. 

Obdbonaxtz,  John, New  York. 

Osgood,  Howabd  L.,     Rochester. 

Pabkeb,  Alton  B., Kingston. 

Pabmenteb,  Roswell  a., Troy. 

Pabsons,  Hinsdill, Schenectadj. 

PfTTTY,  Robebt  D., New  York. 

Pieboe,  Winslow  S.,     New  York. 

PoTTEB,  Fbedebick,     New  York. 

Pbime,  Ralph  £., Yonkers. 

PiHNAM,  Habbington, New  York. 

Quaceenbush,  James  L., Buffalo. 

Redding/  Joseph  D., New  York. 

Redd^g,  William  A., New  York. 

Redfield,  Henby  S., New  York. 

Rebyeb,  Alfbed  G.,     New  York. 

Rich,  Bitbdettb  A., Rochester. 

Root,  Elihu, .  New  York. 

RuDD,  William  Platt, Albany. 

Russell,  Isaac  F., New  York. 

Scott,  James  L., Saratoga  Springs. 

Sexton,  Pliny  T., Palmyra. 

Seymoub,  Henby  H., Buffalo. 

Shack,  Febdinand, New  York. 
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NEW  YORK.— Continued. 

Smith,  Nemon, New  York. 

Speir,  Gilbbrt  M., New  York. 

Stetson,  Francib  Ltnde New  York. 

Stelulak,  Thomas  E., New  York. 

SuMERWELL,  E.  K., New  York. 

Sumner,  Edward  A .  New  York. 

Taqoart,  Rush New  York. 

Taylor,  John  D New  York. 

Thompson,  Seymour  D., New  York. 

Tompkins,  Hamilton  B New  York. 

Tremain,  Henry  E., New  York. 

Turner,  Herbert  B., New  York. 

Vanamb^  William Newbuigh. 

Van  Slyck,  George  P., New  York. 

Van  Slyck,  George  W., New  York. 

Van  Vbchten,  A.  V.  W., New  York. 

ViEU,  Henry  A., New  York. 

Vellard,  Harold  G., New  York. 

Wadhams,  Frederick  E., Albany. 

Walker,  Albert  H., New  York. 

Ward,  Hamilton, Buffalo. 

Ward,  Henry  Galbraith, New  York. 

Warner,  George  Cofpino, New  York. 

Warner,  John  DeWitt,     New  York. 

Weeks,  William  R., New  York. 

Wetmorb,  Edmund, New  York. 

Wheeler,  Ever BTT  P., New  York. 

Whitney,  Edward  B., New  York. 

Whittaker,  Egbert, Saagerties. 

Wilcox,  Ansley, Buflalo. 

WiLLcox,  David, New  York. 

Wmo,  Henry  T New  York. 

Wise,  Johns., New  York. 

WoLLMAN,  Henry, New  York. 

Woodruff,  Edwin  H., Ithaca. 

NORTH  CAROLINA. 

Andrews,  Alexander  Boyd,  Jr., Raleigh. 

Biggs,  J.  Crawford Durham. 

Bredgers,  John  L.  , Tarboro. 

Busbee,  Fabius  H.  , Raleigh. 

Clement,  L.  H., SalUbur7. 

Hill,  Thomas  >\, Halifax. 
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NORTH  CAROLINA.— Oontinaed. 

Pattebson,  LiNseAY, Winston. 

Pbttden,  William  D., Edenton. 

Walker,  P.  D., Charlotte. 

NORTH  DAKOTA. 

Austin,  James  M., Ellendale. 

BosARD,  James  H., Grand  Forks. 

Bruce,  Andrew  A., Qrand  Forks. 

8vAjj>TSQf  Burleigh  Fouom, Farga 

Thomas,  W.  H., Leeds. 


OHIO. 


Anderson,  James  H., Columbus. 

Blackford,  Aaron, Findlay. 

BuRKET,  Harlan  F., Findlaj. 

BuRKET,  Jacob  F., Findlay. 

BusHNELL,  T.  H., Cleveland. 

Calhoun,  Pat., Cleveland. 

Carr,  William  F., Cleveland. 

Clarke,  John  H., Cleveland. 

Cleveland,  Harlan, Cincinnati. 

Collins,  James  H.,   .   .' Columbus. 

Colston,  Edward, CincinnatL 

Cook,  K  S.,     Cleveland. 

CusHiNO,  William  E., Cleveland. 

Day,  William  R.  (Washington,  D.  C), .    .    .    .  Canton. 

DEBiFSEY,  James  H., .  Cleveland. 

DicKMAN,  Franklin  J., Cleveland. 

Doyle,  John  BL, Toledo. 

Durban,  Frank  A., Zanesville. 

Ferguson,  E.  A., Cincinnati. 

Ferris,  Aaron  A., Cincinnati. 

Follett,  Alfred  Dewey, Marietta. 

Follett,  Martin  Dewey, Marietta. 

Freiberg,  A.  Julius, Cincinnati. 

Fuller,  Clifford  W., .   .  Cleveland. 

Qarfield,  Harry  A., Cleveland. 

Garfield,  James  R., Cleveland. 

Geddes,  Frederick  L., Toledo. 

GoFF,  Frederick  H., Cleveland. 

GouLDER,  Harvey  D.,  Cleveland. 

Granger,  Moses  M.,     ....  Zanesville. 

GuNCKEL,  Lewis  B., Dayton. 
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Hadden,  Alexander, Qeveland. 

Harmon,  Judsok, Cincinnati. 

Harper,  Jacob  Chandler, Cincinnati. 

Harris,  Stephen  B., Bucyrus. 

Harrison,  Bighard  A., Columbiu. 

Henderson,  John  M., Qeveland. 

Hepburn,  Charles  M., Cincinnati. 

HiNEB,  Clark  B., Bellviile. 

Hoadly,  George,  Jr., Cincinnati. 

HoLLiSTER,  Thomab, Cincinnati. 

Hopkins,  E.  H., Cleveland. 

HowLAND,  Paul, Cleveland. 

HoYT,  James  H., Cleveland. 

Hunt,  Charles  J., Cincinnati. 

Hunt,  Samuel  F., Cincinnati. 

James,  Francis  B., Cincinnati. 

Johnson,  Homer  H., Cleveland. 

Johnson,  Simeon  M., Cincinnati. 

Jones,  Asahel  W., Youngstown. 

Jones,  James  M., Cleveland. 

Jones,  Kankin  D., Cincinnati. 

Joseph,  Emil,     Cleveland. 

Kennon,  Newell  E., St  Clainville. 

Kline,  Virgil  P., Cleveland. 

Knight,  Walter  A., Cincinnati. 

Lawrence,  James, Cleveland. 

Lewenthal,  A.,  Jr., Cleveland. 

Matthews,  C.  Bentley, »   .    .  Cincinnati. 

Maxwell,  Lawrence,  Jr., Cincinnati. 

McMahon,  J.  Sprigg, Dayton. 

NoRRis,  Myron  A., Youngstown. 

Patterson,  M.  B., Colambus. 

Quail,  Frank  A., Cleveland. 

Banney,  Henry  C, Cleveland. 

Beece,  Patterson  A., Cincinnati. 

Bobertson,  CD., Cincinnati. 

Bogebs,  William  P., Cincinnati. 

Saltzgaber,  Qaylard  M., Van  Wert 

Sanders,  W.  B.,     Cleveland. 

Sayler,  John  Byner, Cincinnati. 

Seney,  Henry  W., Toledo. 

Smith,  BufusB., Cincinnati. 

Squire,  Andrew, Cleveland. 

Stewart,  Gilbert  H.,     Colambos. 
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OmO.— Continued. 


Stoehb,  Oscar, Cincinnati. 

Stbong,  Edward  W., Cincinnati. 

Taft,  William  H.  (Washington,  D.  C),  .   .   .   .  Cincinnati. 

Taloott,  William  E., Cleveland.  ■ 

ToLLES,  Shirley  H., Cleveland. 

Troup,  James  O., Bowling  Green. 

WARRiNOTONi  JoHN  W., Cincinnati. 

Wheeler,  Seth  S., Lima. 

WoRTHiNGTON,  WiLUAM, Cincinnati. 

Young,  Qeoroe  R., Dayton. 

OKLAHOMA  TERRITORY. 

Asp,  Henry  E., Guthrie. 

Hainer,  Bayard  T.  , Perry. 

OREGON. 

Bean,  R.  S., Salem. 

Carey,  Charles  H., Portland. 

Holm  AN,  Frederick  V.,     Portland. 

Moore,  F.  A., Salem. 

ScHNABEL,  Charles  J., Portland. 

PENNSYLVANIA. 

Alexander,  Lucien  H., Philadelphia. 

Andre,  John  K., Philadelphia. 

AsHHiTBST,  Richard  L., Philadelphia. 

Baer,  George  F., Philadelphia. 

Barnes,  John  Hampton, Philadelphia. 

Bayard,  James  WnaoN,' Philadelphia. 

Beck,  James  M., Philadelphia. 

Bedford,  J.  Claude, Philadelphia. 

Beeber,  Dimner, Philadelphia. 

Bell,  John  C, Philadelphia. 

Bertolette,  Frederick, Mauch  Chunk. 

BiNNEY,  Charles  Chauncey,  Philadelphia. 

Bispham,  George  Tucker, Philadelphia. 

Brightly,  F.  F., Philadelphia. 

Brown,  Francis  Shunk, Philadelphia. 

Brown,  J.  Hay, Lancaster. 

Brown,  John  A.,    .    .    . Philadelphia. 

Brown,  John  Douglass,  Jr., Philadelphia. 

BucHER,  Joseph  C.  , Lewisburg. 
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BuDD,  Henby, Philadelphia. 

Burnett,  Wiixiam  H., Philadelphia. 

Cadwaladeb,  John, Philadelphia. 

Carr,  William  Wilkins, Philadelphia. 

Carson,  Hampton  L., Philadelphia. 

Chambers,  Francis  T., Philadelphia. 

Chapman,  S.  Spencer, Philadelphia. 

Christy,  Geoboe  H., Pittsbarg. 

CoLAHAN,  John  Babby, Philadelphia. 

CuYLEB,  Thomas  DeWitt, Philadelphia. 

Dale,  Richabd  C, Philadelphia. 

Dana,  Samuel  W., New  Castle. 

Dickson,  Samuel, Philadelphia. 

DuANE,  Rubseli^ Philadelphia. 

Edwabds,  N.  M., ...  WillianiBport. 

EwiNO»  Nathaniel, Uniontown. 

FARquHAB,  Guy  E., Pottsville. 

Fenton,  Hectob  T., Philadelphia. 

FisHEB,  William  Biohteb, Philadelphia. 

Fox,  E.  J., EastoD. 

Fbaley,  Joseph  C, Philadelphia. 

Fbederickp,  John  T., Williamsport. 

Fbeedley,  A.  T., Philadelphia. 

Futrell,  William  H Philadelphia. 

Gest,  John  Mabshall, Philadelphia. 

Geyelen,  Henby  Laubsat, Philadelphia. 

Gilbebt,  Lyman  D., Harrisbarg. 

Given,  William  B., Columbia. 

Gbaham,  Geoboe  S., Philadelphia. 

Gbeen,  Benjamin  W., Emporium. 

Gbeffith,  "WabbenG., Philadelphia. 

Guthbie,  Geoboe  W., Pittsburg. 

Hall,  William  M.,  Jr., Pittsburg. 

ELA.MMOND,  William  S., Altoona. 

Haboebt,  William  M., Harrisburg. 

Habbity,  William  F., Philadelphia. 

Hemphill,  Joseph, West  Chester. 

Hensel,  W.  U., lAncaster. 

Hiebteb,  Isaac, Reading. 

HowsoN,  Chableb, Philadelphia. 

Ho  YT,  Henry  M.  (Washington,  D.  C),     .    .    .    .Philadelphia. 

HuNTEB,  Ebnest  Howabd, Philadelphia. 

Jayne,  H.  LaBabbe, Philadelphia. 

Jones,  J.  LEVEBiNa, Philadelphia. 
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Jones,  Bichmond  L., Reading. 

Kane,  Francis  Fisher, Philadelphia. 

Kay,  James  I., Pittsburg. 

Eeator,  JohnF.,  .   .   .' Philadelphia. 

Knox,  P.  C.  (Washington,  D.  C), Pittsburg. 

KiTLP,  Georoe  B., Wilkes  Barre. 

Lamberton,  James  M., Harrisburg. 

Landis,  Charles  J., lAocaster. 

Lear,  Henry, Doylestown. 

Lewis,  Francis  D., Philadelphia. 

Lewis,  John  F., Philadelphia. 

Lewis,  W.  Draper, Philadelphia. 

LiNDSEY,  Edward, .  Warren. 

Livingood,  Frank  S., Reading. 

Lyon,  Walter, Pittsburg. 

MacYeaoh,  Wayne, Philadelphia. 

Mappett,  James  T., Clarion. 

Martin,  J.  Willis, Philadelphia. 

Mercer,  George  Glxtyas, Philadelphia. 

Mercur,  Rodney  A., Towanda. 

Mervine,  Nicholas  P., Altoona. 

Mestrezat,  S.  Leslib, Uniontown. 

MicKELL,  William  E., Philadelphia. 

Miller,  E.  Spencer, Philadelphia. 

Miller,  N.  Dubois, Philadelphia. 

Miner,  Sidney, > Wilkes  Barre. 

Morgan,  Charles  E.,  Jr., Philadelphia. 

Morgan,  Randal,     Philadelphia. 

MuLLiN,  Eugene,  . Bradford  City. 

.  MuNSON,  G.  LaRue;, •       •   .   .  Williamsport 

McClintock,  Andrew  H., Wilkes  Barre. 

McClung,  Wm.  el, Pittsburg. 

McClure,  Harrold  M., Lewisburg. 

McKer,  Charles  H., Pittsburg. 

Nichols,  H.  S.  P., Philadelphia. 

NiLE3,  Henry  C, York. 

North,  E.  D., Lancaster. 

North.  Hugh  M., Columbia. 

Page,  Howard  W., Philadelphia. 

Page,  S.  Davis, Philadelphia. 

Palmer,  Henry  W., Wilkes  Barre. 

Pancoast,  Charles  E., Philadelphia. 

Patterson,  Georges., Philadelphia. 

Patterson,  Roswell  H., Scranton. 
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Pattebson,  T.  Elliott, Philadelphia. 

Patterson,  Thomas, Pittsharg. 

Peale,  S.  R., Lock  Haven. 

Pennyfacker,  GhablebH., Westchester. 

PENmrPACKEB,  Samuel  W., HarriBburg. 

Pepper,  George  Wharton, Philadelphia. 

Peitit,  Hobagb, Philadelphia. 

Porter,  William  D., Pittsburg. 

Prichard,  Frank  P., Philadelphia. 

Balston,  Robert, Philadelphia. 

Rawle,  Francis, Philadelphia. 

Reabdon,  John  J., Williamsport 

Rice,  William  E., Warren. 

Rton,  William  W., Shamokin. 

Scott,  William Pittsburg. 

Seibert,  William  N., New  Bloomfield. 

Shaflet,  RufubE., Philadelphia. 

Shields,  J.  M., Pittsburg. 

Shiras,  George,  Jr., Pittsburg. 

Simpson,  Alexander,  Jr., Philadelphia. 

Smead,  A.  D.  B., Carlisle. 

Smith,  Alfred  Perciyal, Philadelphia. 

Smith,  Thomas  Kilby, Philadelphia. 

Smith,  Walter  George, Philadelphia. 

Smithebs,  William  W., .  Philadelphia. 

Snabe,  Jacob,     Philadelphia. 

Staahe,  William  H., Philadelphia. 

Steele,  Henbt  J., Easton. 

Stebbett,  James  R., Pittsburg. 

Stewabt,  Russell  C. Easton. 

Stewabt,  W.  F.  Bay, York. 

Stillwell,  James  C, Philadelphia. 

Stoeveb,  William  C, Philadelphia. 

Stouqhton,  a.  W., Philadelphia. 

Stbawbbidge,  William  C, Philadelphia. 

Sulzbebqeb,  Mayeb,     . Philadelphia. 

Swain,  Chables  M., Philadelphia. 

SynnistvedtJ  Paul,  ....       Pittsburg. 

Taulane,  Joseph  H., Philadelphia. 

Taylor,  Joseph  T.,  .   .  • Philadelphia. 

Todd,  M,  Hampton, Philadelphia. 

To WNSEND,  Chables  C, Philadelphia. 

Tbickett,  William, Carlisle. 

Umbel,  Robert  E., Uniontown. 


• 
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VON  M06CHZI8KKR,  Robert, Philadelphia. 

Walkeb,  Robert  J.  C, Philadelphia. 

Walton,  Henry  F., Philadelphia. 

Waters,  Asa  W., Philadelphia. 

Watson,  D.  T., Pittsburg. 

Watterson,  a.  V.  D., Pittsburg. 

Way,  William  A., Pittsburg. 

Weaver,  John, Philadelphia. 

Weil,  A.  Leo, Pittsburg. 

Whitlock,  Henry  C, Philadelphia. 

Wilcox,  William  A., Scranton. 

WiLLARD,  Edward  N.,     Scranton. 

Williams,  Ira  Jewell, Philadelphia. 

WiNDLE,  William  S., West  Chester. 

WiNTERNiTZ,  Benjamin  A., New  Castle. 

Wise,  Jesse  H., Pittsburg. 

WoLVERTON,  SimonP., Sunbury. 

Work,  James  C, Uniontown. 

PHILIPPINE  ISLANDS. 

Yanoey,  David  Walker, Manila. 

RHODE  ISLAND. 

Anoell,  Walter  F., Providence. 

Baker,  Albert  A., Providence. 

Baker,  Darius, Newport 

Colt,  LeBaron  B.  , Providence. 

Curtis,  Harry  C, Providence. 

Eaton,  Amasa  M.,  Providence. 

HooAN,  John  W., Providence. 

Jenckes,  Thomas  A., Providence. 

Littlefield,  Nathan  W., Providence. 

Miller,  Augustus  8., Providence. 

Potter,  Dexter  B., Providence. 

Stearns,  Charles  P., Providence. 

Stiness,  John  H., Providence. 

Thurston,  Wilmarth  H., Providence. 

TiLLXNOHAOT,  James, Providencc. 

Woods,  John  Carter  Brown, Providence. 

SOUTH  CAROLINA. 

Buist,  George  Lamb, Charleston. 

Bulst,  Henry, Charleston. 
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Lyles,  William  H.  ,     Colombia. 

Moore,  M.  Hbbndok, Colambis. 

MoRDEGAi,  T.  MoiTLTREBy CharlestoD. 

Smtthe,  Augustine  T., Charleston. 

Woods,  Chables  A., Marion. 

Youvo,  Henry  E., Charleston. 

SOUTH  DAKOTA. 

AiKENS,  Frank  B., Sioax  Falls. 

Bailey,  Charles  O., Sioux  Falls. 

Crawford,  Coe  I., Huron. 

QooDNER,  Ivan  W., Pierre. 

Tripp,  Bartleit, Yankton. 

VooRHEEfs  John  H., Sioux  Falls. 

Wells,  Rolun  J., Sioux  Falls. 

TENNESSEE. 

•    Baxter,  E.  J., Jonesboro. 

Baxter,  Ed., Nashville. 

Bonner,  J.  W., Nashyille. 

Camp,  E.  C, Knoxville. 

CAifPBELL,  Lemxtel  B., NashTlUe. 

Carroll,  William  H.,        Memphis. 

Cates,  Charles  T.,  Jr., Knoxville. 

Cooper,  Edmund, ShelbjTlUe. 

Heiskkll,  F.  H., Memphis. 

Ingersoll,  Henry  H., Enoxville. 

Jackson,  Bobert  F., Nashville. 

Lea,  Overton, Nashville. 

LusK,  Bobert, Nashville. 

M ALONE,  James  H., Memphis. 

Malone,  Thomas  H., Nashville. 

Mayfifld,  J.  E., Cleveland. 

Mountcastle,  B.  E.  L., Knoxville. 

PiLCHER,  James  S., Nashville. 

Bamage,  B.  J., Sewanee. 

Sanford,  Edward  T., Knoxville. 

SwANEY,  W.  B., Chattanooga. 

TiLLMANf  A.  M., Nashville. 

Van  Deventer,  Horace, Knoxville. 

Vertrees,  J.  J., Nashville. 

Young,  David  K., Clinton. 
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TEXAS. 


AiiEZANDEB,  L.  C.y Waco. 

AuTRY,  James  L., Corsicana. 

Buboes,  William  H., El  Paso. 

Carlock,  R.  L. Fort  Worth. 

Coke,  HenbyC, Dallas. 

DiLLASD,  F.  C, Sherman. 

Duff,  R.  C., Beaumont. 

Edwabds,  Peyton  F  , El  Paso. 

Gainis,  R.  R., Aostio. 

Gould,  Geobge  H., Palestine. 

Kemp,  Wyndham, ...  El  Paso. 

Ldtdbley,  Philip,     Dallas. 

Miller,  T.  S., Dallas. 

Parker,  John  W.,       Taylor. 

Phillips,  Nelson, Hillsboro. 

Samuels,  Sidney  L., Fort  Worth. 

Semple,  John  M.  , .   .  Sherman. 

Smith,  Robert  Waverley, Galyeston. 

Spoonts,  M.  a., .   .  Fort  Worth. 

Terry,  J.  W.,     Galveston. 

Walthall,  A.  M., El  Paso. 

West,  Robert  G., Austin. 


UTAH. 


Critchlow,  Edward  B Salt  Lake  City. 

Kinney,  Clebson  S., Salt  Lake  City. 

Varian,  Charles  S.,  Salt  Lake  City. 

Williams,  P.  L., Salt  Lake  City. 


VERMONT. 


Barbeb,  O.  M., Bennington. 

McCuLLOUGH,  John  G., No.  Bennington. 

Taft,  Elihu  B., Burlington. 


VIRGINIA. 


Adams,  Richard  H.  T.,  Jr., Lynchburg. 

Anderson,  William  A., Lexington. 

Atkinson,  Henry  A., Richmond. 

Barbour,  John  S..  Culpepper. 

Braxton,  A.  C, Staunton. 

Bryan,  George, Richmond. 
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Bullitt,  Joshua  F. Big  Stone  Qap. 

Cabell,  James*  Alston, Richmond. 

Caton,  Jameb  R., Alexandria. 

Chsibtjak,  Fbakk  p., Lynchburg. 

Chbistiak,  Fbank  W., Richmond. 

Cocke,  Luglan  H., Roanoke. 

Coke,  John  A., Richmond. 

CuMMiNQ,  S.  GoBDON, ...  Hamptou. 

Davis,  Chables  Hall, Petersburg. 

Davis,  Richaed  B., Petersburg. 

Dbapeb,  Johns.,  Jb., Pulaski. 

Flood,  H.  D.,  . W.  Appomattox. 

FuLKEBSON,  Samuel  V., Bristol. 

Gabnett,  TheodobeS., Norfolk. 

Gilliam,  Mabshall  M., Richmond. 

Gllmobe,  James  H., Marion. 

Glasgow,  William  A.,  Jb., .'   .  Roanoke. 

Gbaves,  Chables  A., Charlottesville. 

Gbeoobt,  Rooeb, Richmond. 

Gbiffin,  S.,     Bedford  Qty. 

Gbinnan,  Daniel,  ....      Richmond. 

Guy,  Jackson, Richmond. 

Hamilton,  Alexandeb, Petersburg. 

Habbis,  John  T., Harrisonbui^. 

Habbeson,  Randolph, Lynchburg. 

Hatton,  Goodbich, '.    .  Portsmouth. 

Henson,  W.  J., Pearisburg. 

Hughes,  Robebt  M., Norfolk. 

HuNTON,  Eppa,  Jb., Richmond. 

KiLBY,  Wilbub  J., Suffolk. 

Lewis,  John  H., Lynchburg. 

Lewis,  Lunsfobd  L., Richmond. 

Long,  Abmistbad  R., Lynchburg. 

Massie,  Eugene  C, Richmond. 

Mebedith,  Chables  V., Richmond. 

MiLLEB,  Hugh  Gobdon, Norfolk. 

Mi  NOB,  Raleigh  C, Charlottesville. 

Munfobd,  Bevebley  B., Richmond. 

McAlktbb,  J.  T., Hot  Springs. 

McHugh,  Chables  A., Roanoke. 

Page,  Rosewell, Richmond. 

Patteson,  S.  S.  p., Richmond. 

Phlegab,  Abcheb  a., Christiansburg. 

Pickbell,  John, Richmond. 
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Prentis,  Robert  R.,     Suffolk. 

Robertson,  William  Gordon, Roanoke. 

RoYALL,  William  L., Richmond. 

Scott,  R.  Carter, Richmond. 

Seaton,  Emmett, Richmond. 

SiPE,  George  E., Harrisonburg. 

Smith,  Willis  6., Richmond. 

Stern,  Jo.  Lane, Richmond. 

Tennant,  W.  B Richmond. 

Thom,  Alfred  P.,     Norfolk. 

Thomason,  E.  B., Richmond. 

TowNBs,  William  A., Richmond. 

Tucker,  Henry  St.  George, Lexington. 

Vance,  William  R.  (Washington,  D.  C),  .   .    .  ChaxlottesriUe. 

Watts,  LeghR., Portsmouth. 

Wickham,  Henry  T., Richmond. 

Willard,  Jamis  E., Fairfax. 

Williams,  Charles  U., Richmond. 

Williams,  E.  Randolph, Richmond. 

Wysor,  Joseph  C,         Pulaski. 

Yarrell,  Leonidas  D., Emporia. 

WASHINGTON. 

FoRSTER,  Geo^e  M., Spokane. 

Hanpord,  C.  H., Seattle. 

Hughes,  E.  C, Seattle. 

Price,  J.  G., Seattle. 

RoBB,  Bamford  a.  , Seattle. 

Shepard,  Charles  E.,     Seattle. 

WEST  VIRGINIA. 

Ambler,  B.  Mason, Parkersburg. 

Archer,  V.  B., Parkersburg. 

Brannon,  W.  W., Weston. 

Bratton,  William  A., Marlinton. 

Davis,  Dabney  C.  T.,  Jr.,  : Lewisburg. 

Higgxnbotham,  C.  C, Buckhannon. 

Hubbard,  William  P., Wheeling. 

Merrick,  Charles  D.  , Parkersburg. 

Miller,  William  N.,  .    .    .  Parkersburg. 

Price,  George  E.,     Charleston. 

Smith,  Edward  Grandison, Clarksburg. 


RECAPITULATION. 


KO.  OF 
8TATBR.  MCMBEBS. 

Alabama, 10 

Alaska  Territory,     ....  2 

Arizona  Territorji   ....  5 

Arkansas, 22 

California,          16 

Colorado, 109 

Connecticut, 44 

Delaware, 11 

District  of  Columbia,  ...  67 

Florida, 14 

Georgia, 43 

Hawaii  Territory,    ....  3 

Idaho, 3 

Illinois, 119 

Indian  Territory, 7 

Indiana, 69 

Iowa,  . 39 

Kansas, 13 

Kentucky, 31 

Louisiana,     23 

Maine, 22 

Maryland, 65 

Massachusetts, 101 

Michigan, 64 

Minnesota, 24 

Mississippi, 4 

Missouri, 69 


NO.  OF 
STATKS.  MBMBBRB- 

Montana, 5 

Nebraska, 51 

New  Hampshire, 13 

New  Jersey,  .......  40 

New  Mexico  Territory,  .    .  1 

New  York, 195 

North  Carolina, 9 

North  Dakota, 5 

Ohio, 85 

Oklahoma  Territory,   ...  2 

Oregon 5 

Pennsylvania, ,169 

Philippine  Islands,  ....  1 

Rhode  Island, 16 

South  Carolina, 8 

South  Dakota, 7 

Tennessee,     25 

Texas, 22 

Utah,      4 

Vermont, 3 

Virginia, 71 

Washington,  6 

West  Virginia, 14 

Wisconsin, 46 

Wyoming,     12 

Total,     1,814 
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ADDRESS  OF  THE  PRESIDENT. 

KRA.NOI3     RAAA^I^B, 

OP  PHTI«ADBLPHIA,  PBNNSYLVANIA. 

This  day  and  this  meeting  mark  the  completion  of  the 
twenty-fifth  year  of  the  life  of  the  American  Bar  Association. 
It  was  organized  on  August  21,  1878,  in  a  small  court  room 
in  Saratoga  Springs.  The  attendance  was  not  large,  only 
seventy-seven  members  of  the  Bar  were  present,  but  many  of 
them  were  men  of  power  and  were  recognized  leaders  of  the 
profession.  The  call  for  the  meeting  was  tentative.  It  was 
merely  "  to  consider  the  feasibility  and  expediency  of  estab- 
lishing an  American  Bar  Association."  It  was  suggested  that 
^'  a  body  of  delegates,  representing  the  profession  in  all  parts  of 
the  country ,  which  should  meet  annually  for  a  comparison  of  views 
and  friendly  intercourse,  might  be  not  only  a  pleasant  thing  for 
those  taking  part  in  it,  but  of  great  service  in  helping  to  as- 
similate the  laws  of  the  different  states,  in  extending  the  bene- 
fit of  true  reforms  and  in  publishing  the  failure  of  unsuccessful 
experiments  in  legislation." 

The  movement  was  inaugurated  by  Simeon  E.  Baldwin,  of 
New  Haven,  Connecticut,  and  to  him  may  be  ascribed  the  title 
of  ^'  Founder  of  the  American  Bar  Association." 

Saratoga  was  chosen  as  the  first  meeting  place  for  reasons 
which,  in  part,  pertained  to  the  South.  That  attractive  water- 
ing place  was  the  usual  summer  resort  of  many  eminent  South- 
ern lawyers,  and  many  of  them  took  part  in  the  meeting : 
Rose,  of  Arkansas ;  Bristow,  of  Kentucky ;  Semmes,  Bayne 
and  Hunt,  of  Louisiana ;  Latrobe,  Fisher  and  Hinkley,  of 
Maryland ;  Broadhead,  Hitchcock  and  Henderson,  of  Missouri, 
and  Page,  of  Virginia.  And  the  same  consideration,  in  part, 
retained  Saratoga  for  many  years  as  the  yearly  place  of  meet- 
ing of  the   Association,   and   to  successive  meetings  came 

(261) 


262  THB   PRBSIDBNir'S  ADDRESS. 

Tucker,  of  Virginia;  Lawton,  of  Georgia;  Stevenson  and 
Preston,  of  Kentucky ;  Howe,  of  Louisiana,  and  many  other 
men  of  like  eminence  in  the  profession.  To  the  Southern 
Bar,  in  a  peculiar  sense,  is  due  the  success  of  this  Association. 
Of  the  first  ten  Presidents,  including  the  President  of  the 
Conference,  six  were  members  of  that  Bar,  and  in  attendance 
at  the  annual  meetings  and  in  the  real  work  of  the  Associa- 
tion the  South  had  its  due,  and,  perhaps,  more  than  its  due, 
representation.  To-day  we  come  to  meet  the  Southern  Bar  on 
its  own  soil.  May  this  meeting  be  auspicious  for  the  future 
welfare  of  the  American  Bar  Association. 

The  foundations  of  the  Association  were  wisely  and  firmly 
laid.  Its  corner  stone  was  the  advancement  of  the  profession 
and  the  good  of  the  public.  Its  methods  were  conservative. 
It  was  free  from  self  interest  or  desire  of  personal  gain.  It 
is  a  notable,  and  it  was  a  fortunate,  fact  that  for  the  first  ten 
years — the  formation  years — three  members  served  continu- 
ously on  the  Executive  Committee.  It  might  seem  almost  in- 
vidious to  mention  the  names  of  a  few,  but  I  should  not  relate 
truly  the  history  of  the  Association  if  I  failed  to  ascribe  a 
chief  part  of  its  success  to  Edward  Otis  Hinkley,  of  Mary- 
land, Luke  P.  Poland,  of  Vermont,  and  Simeon  E.  Baldwin, 
of  Connecticut,  members  of  the  Executive  Committee  from 
1878  to  1887.  Constantly,  and  always  with  unfailing  devo- 
tion, and  wisely,  they  worked  along  safe  and  conservative 
lines  and  built  upon  a  firm  and  enduring  foundation. 

I  shall  not  attempt  to  rehearse  all  that  we  have  accom- 
plished in  these  twenty-five  years.  This  was  eloquently  done 
three  years  ago  by  Senator  Manderson  in  his  address  as  Presi- 
dent. He  told  you  of  the  line  of  eminent  lawyers  who  had 
been  our  Presidents  (himself  a  fit  successor  of  that  line)  and  of 
their  invaluable  contributions  to  our  legal  literature.  He  spoke 
of  the  leaders  of  the  Bar  who  have  in  successive  years  deliv- 
ered the  Annual  Address  before  you,  and  of  the  hundred 
papers  read  before  you  covering  almost  the  whole  field  of  jur- 
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isprudence.  He  spoke  in  fitting  terms  of  the  work  of  the  As- 
sociation in  the  field  of  legal  education,  which,  as  he  said,  '^  has 
brought  about  a  more  thorough  system  of  instruction,  a  higher 
standard  in  our  law  schools,  a  more  careful  scrutiny  of  the 
capacity  of  applicants  for  admission ' '  to  the  Bar ;  and  he  aptly 
quoted  Mr.  Choate's  declaration  that  '^  this  development  of 
professional  education  and  training  is  the  best  fruit  yet  born 
from  the  careful  studies  and  labors  of  the  Association.'' 

There  are  other  services  of  which  I  may  speak. 

The  Association  mainly  brought  about  the  changes  made 
twelve  years  ago  in  the  federal  judiciary,  by"  which  this  branch 
of  the  public  service  was  more  fully  equipped  to  meet  the  public 
needs  of  that  time,  and  was  made  elastic  to  meet  those  greater 
needs  which  a  certain  tendency  towards  centralization  has 
developed  in  the  last  ten  years. 

The  work  of  the  Section  of  Patent  Law  has  placed  on  the 
statute  books  important  and  needed  reforms  and  its  members 
are  now  laboring  on  other  reforms  of  equal  or  greater  import- 
ance. 

The  address  of  the  Lord  Chief  Justice  of  England  before 
this  Association  in  1896  was  an  event  of  the  first  importance 
in  a  national  and  international  sense.  That  he  crossed  the 
ocean  for  that  purpose  was  because  there  was  here  an  authori- 
tative Association  of  the  Bar  before  whom,  with  the  whole 
world  for  his  audience,  he  could  plead  for  the  application  of 
the  highest  morality  to  the  laws  of  nations.  It  was  a  signifi- 
cant fact  that  when  it  became  known  that  Lord  Russell  had 
received  our  invitation,  English  statesmen  of  both  political 
parties  urged  upon  him  the  importance  of  accepting  it  in  the 
interest  of  a  closer  friendship  between  the  two  nations.  To 
his  appearance  among  us,  and  to  his  oration  on  International 
Law  and  Arbitration,  I  attribute  very  largely  the  growth  of 
friendly  relations  between  England  and  America — one  of  the 
most  significant  facts  of  the  present  time.  And  this  was  but  a 
short  year  after  the  strain  and  tension  of  the  Venezuelan  ques- 


264  THB  prbsidbnt's  address. 

tion  seemed  not  unlikely  to  create  a  serious  breach  between 
the  two  nations. 

The  objects  of  the  Association,  as  set  forth  in  its  Constitu- 
tion— ^'  to  advance  the  science  of  jurisprudence,  promote  the 
administration  of  justice  and  uniformity  of  legislation  through- 
out the  Union,  uphold  the  honor  of  the  profession  of  the  law, 
and  encourage  cordial  intercourse  among  the  members  of  the 
American  Bar" — we  have  accomplished  in  full  measure. 

We  also  have  done  much  indirectly  and  by  example.  When, 
in  1878,  the  Association  was  organized,  there  was  but  a  single 
State  Bar  Association,  and  that  had  had  an  existence  of 
hardly  a  year.  To-day  there  are  forty-two  State  and  Terri- 
torial Bar  Associations,  many  of  them,  probably  most  of 
them,  full  of  activities  for  the  public  good  and  influential  in 
securing  the  objects  at  which  they  aim.  Their  members  meet 
annually,  not  merely  to  hear  legal  papers  read  and  then  return 
to  their  professional  labors,  but  to  discuss  matters  of  public 
benefit,  and  they  have  shown  that  they  possess  the  influence 
and  ability  to  secure  the  legislation  which  carries  their  resolu- 
tions into  practical  effect.  There  are  no  more  instructive  pages 
in  the  last  Annual  Report  of  this  Association  than  the  twenty- 
four  pages  in  which  is  set  forth  a  summary  of  the  proceedings 
of  the  State  Bar  Associations  in  the  United  States.  I  believe 
that  the  work  of  this  Association  has  led  directly  to  the  organ- 
ization and  maintenance  of  these  Associations.  To  have  done 
this  would  alone  be  ample  justification  for  our  existence. 

Our  past  is  secure.  The  work  which  we  have  done  stands 
and  will  stand.  The  future  is  equally  secure  if  we  keep  up 
the  high  ideals  of  professional  honor  i^nd  duty  and  of  public 
service  in  which  this  Association  was  founded  and  in  which  it 
has  been  maintained  during  the  twenty-five  years  for  which  it 
has  lived. 

The  Constitution  imposes  upon  me  the  duty  of  communi- 
cating to  you  ^'  the  most  noteworthy  changes  in  statute  law  on 
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points  of  general  interest  in  the  several  states  and  by  Con- 
gress" during  the  past  year.  It  has  been  a  year  full  of  legis- 
lative activity. 

In  the  six  states  which  still  cling  to  annual  meetings  the 
legislatures  have,  of  course,  held  their  regular  sessions.  Of 
the  forty-four  biennial  states  and  territories,  including  Porto 
Rico  and  Hawaii,  thirty-six  hold  their  regular  sessions  in  the 
odd  years  and  only  eight  in  the  even  years — and  of  the  latter 
eight  states  two  held  extra  sessions  this  year.  The  one  quad- 
rennial state,  Alabama,  has  happened  upon  this  year.  In  all, 
forty-four  legislatures,  including  the  territories  and  Porto 
Rico  and  Hawaii,  have  met  and  legislated  during  the  present 
year. 

I  have  received  complete  copies  of  the  laws  enacted  by 
thirty-seven  of  these  legislatures.  I  find  in  them  9,298  sepa- 
rate acts,  covering  17,734  pages  of  printed  matter.  The  laws 
of  seven  states  have  not  been  printed  in  time  to  receive  con- 
sideration, except  in  so  far  as  the  members  of  the  General 
Council,  in  compliance  with  their  constitutional  duties,  have 
indjcated  to  me  important  legislation  in  their  respective  states. 

A  vast  amount  of  this  legislation  consists  merely  of  amenda- 
tory acts.  For  instance,  the  two  ponderous  volumes  of  session 
laws  of  New  York  contain  amendments  or  repeals  of  350 
separate  sections  of  the  Revised  Statutes  and  General  Laws ; 
of  36  sections  of  the  Civil  Code  of  Procedure ;  of  10  sections 
of  the  Code  of  Criminal  Procedure,  and  of  12  sections  of  the 
Penal  Code — in  all,  408  sections.  The  figures  ujidoubtedly 
have  a  certain  bearing  upon  the  mooted  question  of  codifica- 
tion. Gradual  codification,  subject  by  subject,  the  work  of 
expert  hands,  made  into  law  when  perfected,  will  have  a  more 
serene  and  lasting  existence  than  the  New  York  Code. 

FEDERAL  LEGISLATION. 

An  act  of  Congress  has  created  a  new  department  of  the 
government — the  Department  of  Commerce  and  Labor — "  to 
foster,  promote  and  develop  the  foreign  and  domestic  com- 
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merce,  the  mining,  manufacturing,  shipping  and  fishery  indus- 
tries, the  labor  interests  and  the  transportation  facilities  of 
the  United  States/'  The  department  is  vested  with  jurisdic- 
tion and  control  of  the  various  branches  of  public  service 
appropriate  to  these  departments  of  governmental  activity. 

By  an  amendment  of  the  interstate  commerce  act  it  is  pro- 
vided that  any  act  or  omission,  which,  if  done  or  omitted  by  an 
o£Bcer  or  agent  of  a  corporation,  would  constitute  a  mis- 
demeanor under  that  act,  shall  be  held  to  be  a  misdemeanor 
by  the  corporation  itself,  and  the  latter  is  made  subject  to  like 
penalties  as  are  prescribed  with  reference  to  such  persons,  ex- 
cept as  otherwise  provided.  It  is  further  declared  to  be 
unlawful  for  any  person  or  corporation  to  offer,  grant  or  to 
give  or  solicit  any  rebate,  concession  or  discrimination  in 
respect  to  the  transportation  of  property  in  interstate  or  for- 
eign commerce  by  any  common  carrier  subject  to  these  acts 
"  whereby  any  such  property  shall  by  any  device  whatever  be 
transported  at  any  less  rate  than  the  tariff  published  by  the 
said  carrier."  The  penalty  for  an  infraction  of  this  provision 
is  from  $1,000  to  $20,000.  In  future  no  penalty  but  a  fine 
shall  be  imposed  upon  the  convicted  party  for  offenses  under 
the  interstate  commerce  acts. 

In  any  proceedings  for  the  enforcement  of  these  acts, 
whether  before  the  Commission  itself  or  begun  originally  in 
any  circuit  court,  any  one  interested  in  or  affected  by  the 
rate,  reduction  or  practice  under  consideration  may  be  made  a 
party  thereto  and  shall  be  bound  by  the  proceedings.  The 
Circuit  Court  of  the  United  States  sitting  in  equity  has  juris- 
diction in  cases  of  the  carriage  of  freight  or  passengers  between 
given  points  at  less  than  the  published  rates  and  in  cases  of 
unlawful  discrimination. 

An  act  was  passed  to  expedite  the  hearing  and  determina- 
tion of  suits  in  equity,  in  what  may  be  called  anti-trust  cases. 
It  directs  that  such  cases  shall  be  assigned  for  hearing  at  the 
earliest  practicable  day  before  not  less  than  three  of  the  circuit 
judges  of  the  circuit,  if  there  be  three  or  more,  and  if  there  be 
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not  more  than  two  circuit  judges,  then  before  those  two  and 
such  district  judge  as  they  may  select.  An  appeal  lies  to  the 
Supreme  Court  only. 

The  bankruptcy  act  has  been  amended  in  important  partic- 
ulars, in  accordance  with  the  request  of  this  Association  acting 
through  its  Committee  on  Commercial  Law. 

The  patent  statutes  have  been  amended  in  order  to  make 
effectual  the  provisions  of  the  act  for  an  international  conven- 
tion and  the  protection  of  industrial  property.  The  amend- 
ments refer  chiefly  to  the  granting  of  patents  in  this  cpuntry 
for  inventions  which  have  been  patented  in  a  foreign  country. 
This  subject  has  received  much  consideration  on  the  part  of  a 
special  committee  of  this  Association  on  '^  Industrial  Property 
and  International  Negotiation/'  and  this  legislation  may,  I 
presume,  be  considered  the  successful  result  of  its  labor. 

The  working  force  of  the  federal  judiciary  has  been 
increased  by  the  addition  of  a  circuit  judge  for  the  eighth 
circuit,  and  additional  district  judges  for  the  Southern  District 
of  New  York  and  the  District  of  Minnesota.  There  will  cer- 
tainly soon  be  need  of  more  federal  judges  in  several  of  the 
circuits  and  districts.  The  circuit  judges,  particularly  in  some 
circuits,  would  be  relieved  of  much  of  their  work,  and  perhaps 
the  most  troublesome  part  of  it,  if  Congress  would  provide  for 
a  Court  of  Patent  Appeals,  along  the  lines  approved  by  the 
Section  of  Patent  Law  of  this  Association  or  other  suitable 
lines — a  subject  which  will  again  be  brought  before  us  at  the 
present  meeting. 

Congress  has  increased  the  salaries  of  federal  judges — 
another  subject  much  urged  upon  it  by  this  Association.  The 
salary  of  the  chief  justice  of  the  Supreme  Court  is  placed 
at  $13,000  and  of  the  associate  justices  at  $12,500.  Circuit 
judges  receive  $7,000  and  district  judges  $6,000.  The 
salaries  of  the  federal  judges  sitting  in  the  District  of  Columbia 
are  likewise  increased. 

An  act  has  at  last  been  passed  to  restrict  immigration.  It 
levies  a  head  tax  of  two  dollars  for  every  person  not  a  citizen  of 
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the  United  States,  or  of  the  Dominion  of  Canada  or  of  Cuba 
or  Mexico,  who  shall  come  into  the  United  States  by  water  or 
by  rail  or  otherwise.  It  excludes  from  admission  a  large  num- 
ber of  classes  of  persons  not  suitable  as  immigrants,  but  not 
persons  convicted  of  an  offense  purely  political  not  involying 
moral  turpitude.  Skilled  labor  may  be  imported  if  labor  of 
a  like  kind  unemployed  cannot  be  found  in  this  country.  It 
is  provided  that  the  contract  labor  law  shall  not  exclude  pro- 
fessional actors,  artists,  lecturers,  singers,  ministers,  professors 
for  colleges  or  seminaries,  persons  belonging  to  any  recognized 
learned  profession  and  personal  or  domestic  servants. 

The  act  makes  it  unlawful  to  encourage  alien  labor  immi- 
gration by  advertising,  and  persons  coming  into  the  country  in 
consequence  of  such  advertisement  are  within  the  excluded 
class,  except  that  states  and  territories  may  advertise  the  in> 
ducements  which  they  offer  to  immigration. 

Vessel  owners  are  forbidden  to  solicit  immigration. 

The  entry  of  anarchists  and  other  such  enemies  of  society 
is  forbidden,  and  the  act  forbids  the  naturalization  of  such 
persons. 

Congress  has  passed  an  act  to  promote  the  efficiency  of  the 
militia.  It  provides  that  the  militia  shall  consist  of  every  able- 
bodied  male  citizen  and  of  every  able-bodied  male  of  foreign 
birth  who  has  declared  his  intention  to  become  a  citizen,  be- 
tween the  ages  of  eighteen  and  forty-five  years.  The  militia 
is  divided  into  the  organized  militia,  usually  known  as  the 
National  Guard,  and  the  Reserve  Militia.  The  act  provides 
for  calling  out  such  number  of  the  militia  as  may  be  deemed 
necessary  in  case  of  invasion,  or  threatened  invasion  or  re- 
bellion, or  when  the  President  is  unable  to  execute  the  laws  of 
the  Union.  He  may  in  such  cases  specify  the  terms  of  service, 
not  to  exceed  nine  months,  and  may  apportion  the  call  accord- 
ing to  representative  population. 

The  Secretary  of  War  is  authorized  to  issue  standard  equip- 
ments for  the  organized  militia  throughout  the  country.  He 
may  pay  yearly  to  the  proper  officers  of  the  states  such  sums 


FRANCIS   RAWLE.  269 

as  are  required  for  payment,  sustenance  and  transportation 
of  the  organized  militia  when  engaged  in  actual  field  or 
camp  service  for  instruction ;  and  the  organized  militia  may 
participate  in  any  encampment  and  in  the  instruction  of  the 
regular  army  at  any  military  post  or  camp  or  place  of  lake 
or  seacoast  defense.  Also,  for  the  purpose  of  securing  persons 
specially  qualified  to  hold  commissions  in  any  force  which  may 
be  called  out  or  organized  under  the  authority  of  Congress,  other 
than  a  force  composed  of  organized  militia,  he  is  authorized 
to  convene  boards  of  officers  for  the  examination  of  applicants 
who  shall  have  served  in  the  regular  army  or  the  volunteer 
forces  or  any  organized  militia,  or  have  pursued  a  regular 
course  of  instruction  at  a  military  school  or  any  school  to  which 
an  officer  of  the  army  or  navy  has  been  detailed  as  superin- 
tendent or  professor. 

Congress  has  incorporated  a  General  Education  Board  con- 
sisting of  nine  specified  persons  for  the  promotion  of  education 
in  the  United  States. 

An  act  for  the  suppression  of  diseases  of  live  stock  gives  to 
the  Secretary  of  Agriculture  very  full  powers  for  that  purpose. 

In  the  direction  of  uniform  state  laws,  a  joint  resolution  of 
Congress  expresses  approval  of  the  movement  of  the  American 
Public  Health  Association  and  of  the  United  States  Census 
Office  to  secure  legislation  throughout  the  states  for  a  uniform 
system  of  birth  and  death  registration.  The  subject  may  be 
commended  to  the  Committee  of  this  Association  on  Uniform 
State  Laws. 

STATE  LEGISLATION. 

Statutes  Affecting  the  Legal  Profession. 

In  Kansas  any  citizen  of  the  state  who  has  read  law  for 
two  years  in  the  office  of  a  practicing  attorney  in  the  state,  or 
who  shall  be  a  regular  graduate  of  the  University  of  Kansas 
or  some  other  law  school  of  equal  requirement  and  reputation, 
and  who  satisfies  the  Supreme  Court  of  the  state  as  to  his 
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ability,  learning  and  moral  character,  is  entitled  to  admission 
to  practice  law.  The  Supreme  Court  is  authorized  to  make 
rules  for  the  examination  of  applicants. 

In  Oklahoma  applicants  for  admission  to  the  Bar  are 
required  to  be  examined  by  the  Supreme  Court  as  to  their 
qualifications,  general  learning  and  moral  character.  The 
court  is  authorized  to  appoint  a  commission  of  not  less  than 
five  persons  to  assist  in  examining  applicants.  It  is  required  of 
applicants  that  they  shall  have  studied  law  regularly  and 
attentively  for  one  year  before  their  application.  In  any 
county  in  which  there  is  a  law  school,  the  Supreme  Court  may 
appoint  a  committee  of  not  less  than  five  members  of  the  Bar 
to  attend  its  commencement  exercises  and  examine  the  gradu- 
ates; their  certificate  of  fitness  of  the  graduates  entitles  them 
to  admission  to  the  Bar  of  the  state. 

In  Tennessee  a  State  Board  of  Law  Examiners,  to  consist 
of  three  members  of  the  state  Bar  appointed  by  the  Supreme 
Court  for  three  years,  is  provided  for. 

In  Washington  the  Supreme  Court  is  authorized  to  appoint 
a  State  Board  of  Law  Examiners,  consisting  of  three  members 
of  the  Bar,  to  hold  office  for  one  year. 

The  Courts  of  Civil  Appeals  in  Texas  are  directed  to  appoint 
every  two  years  Boards  of  Legal  Examiners  for  their  respec- 
tive districts.  These  boards  are  directed  to  examine  applicants 
for  admission  to  the  Bar,  in  writing,  upon  a  course  of  study  to 
be  prescribed  by  the  court.  Graduates  of  the  law  department 
of  the  State  University  are  subject  to  the  act. 

In  New  York,  in  proceedings  for  disbarment  or  suspension 
of  attorneys,  the  presiding  judge  of  the  appellate  division  is 
directed  to  impose  upon  the  district  attorney  the  prosecution 
of  the  case.  The  expenses  of  the  proceedings  are  to  be  paid 
by  the  county  treasurer  of  the  proper  county. 

In  Oregon  the  administration  of  justice  is  assisted  under  what 
seems  to  be  a  novel  provision— district  attorneys  and  their  dep- 
uties are  required  '^  to  advise  "  the  county  courts  and  the  county 
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oflScials  ^^on  all  legal  questions  that  may  arise/*  but  receiving 
therefor  no  additional  compensation. 

An  excellent  act  was  passed  in  Tennessee  which  forbids  any 
attorney  of  the  state  to  enter  into  a  recognizance  for  the 
appearance  of  a  defendant  in  a  criminal  case  and  constitutes 
the  act  a  misdemeanor  subject  to  fine. 

The  Superior  Court  of  North  Carolina  is  authorized  ^^to 
limit  the  time  of  argument  on  the  trial  of  all  actions,  civil 
and  criminal,  except  in  capital  felonies,"  but  not  to  less  than 
one  hour  on  each  side  in  misdemeanors  and  not  to  less  than 
three  hours  on  each  side  in  ocher  causes.  A  like  act  was 
passed  in  Massachusetts  in  1656,  by  reason  of  the  many  dis- 
courses and  pleadings  in  the  courts :  ^'  It  is  ordered  that  when 
any  plaintiff  or  defendant^shall  plead  by  himself  or  his  attor- 
ney for  a  longer  time  than  one  hour  the  party  that  is  sen- 
tenced or  condemned  shall  pay  twenty  shillings  for  every  hour 
so  pleading  more  than  the  common  fees  appointed  by  the  court 
for  the  entrance  of  actions,  to  be  added  to  the  execution  for 
the  use  of  the  county."  Mr.  Justice  Brewer  has  remarked, 
as  to  this  act:  ^' There  was  a  crafty  wisdom  in  this  statute 
which  commends  itself  to  anyone  of  much  experience  on  the 
bench,  and  I  venture  to  suggest  that  a  similar  act  would  to-day 
be  sustained  by  every  court." 

In  Minnesota  it  is  provided  that  judges  of  the  probate 
courts  shall  decide  all  their  cases  within  ninety  days  after 
submission,  unless  prevented  by  sickness  or  unavoidable 
casualty.  The  county  auditor  is  directed  not  to  pay  the 
salary  of  any  probate  judge  unless  the  requisition  for  the 
warrant  shall  contain  an  affidavit  of  the  judge  that  all  matters 
submitted  to  him  for  decision  ninety  days  or  more  prior  to  the 
filing  of  the  affidavit  have  been  decided. 

Thb  Courts. 

The  Supreme  Court  of  California  is  authorized  to  appoint 
five  persons  of 'Megal  learning  and  personal  worth"  as  com- 
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missioners  of  said  court  to  .assist  in  the  performance  of  its 
judicial  duties  for  two  years. 

Like  relief  is  provided  for  the  Supreme  Court  of  Montana 
by  the  appointment  of  three  commissioners  to  hold  office  for 
four  years.  The  fact  that  such  necessity  exists  in  a  state 
admitted  to  the  Union  only  fourteen  years  ago  must  be  con- 
sidered as  extremely  encouraging  to  our  profession. 

For  the  same  purpose  West  Virginia  has  increased  her 
Supreme  Court  from  four  members  to  five,  and  Michigan  has 
increased  her  Supreme  Court  from  five  members  to  eight, 
while  diminishing  the  term  of  office  from  ten  to  eight  years. 

In  Idaho  the  clerk  of  the  Supreme  Court  is  made  the 
reporter  of  its  decisions.  He  is  directed  to  report  all  decisions 
not  reported  in  volume  1,  new  series.  Apparently  the  multi- 
plication of  reports  has  not  yet  made  itself  felt  in  that  state. 

Hawaii  appropriates  $4,000  for  the  compilation  and  publi- 
cation of  its  fourteen  volumes  of  Supreme  Court  reports,  sub- 
ject to  the  approval  and  supervision  of  the  judges  of  the 
Supreme  Court. 

In  New  York  an  amendment  to  the  code  provides  that 
a  judge  other  than  a  judge  of  the  Court  of  Appeals  or  of  the 
appellate  division  of  the  Supreme  Court,  shall  not  take  part 
in  the  decision  of  a  question  which  was  argued  in  his  absence. 
And  another  act  provides  that  the  fact  that  an  appellate  judge 
is  a  policy  holder  in  an  insurance  company  shall  not  disqualify 
him  from  sitting  in  a  case  in  which  the  insurance  company  is 
a  party  or  is  interested. 

New  Jersey  has  passed  an  act  of  119  sections  constituting 
courts  for  the  trial  of  small  causes  in  which  the  matter  in  con- 
troversy does  not  exceed  $200  in  value.  Actions  of  replevin, 
slander,  trespass  for  assault,  battery  or  imprisonment  or 
affecting  the  title  to  lands  are  excepted.  The  court  is  known 
as  the  '^  Small  Cause  Court,''  and  is  a  court  of  record  with  the 
usual  powers.  Actions  may  be  entered  without  process  by 
agreement  of  parties.  Either  party  may  have  a  trial  before  a 
jury  of  six  men  if  the  matter  in  controversy*  does  not  exceed 
fifty  dollars,  or  a  jury  of  twelve  if  it  exceeds  that  sum. 
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Mattbrs  of  Practigb. 

Tennessee  has  an  act  to  expedite  litigation  in  chancery.  It 
authorizes  the  chancellors  to  hear,  in  vacation  and  at  cham- 
bers, questions  arising  on  demurrers,  dilatory  pleas,  motions, 
etc.  It  enjoins  upon  them  the  duty  of  affording  a  prompt 
hearing. 

An  act  passed  in  New  Jersey,  which  apparently  tends  to 
increase  the  law's  delays,  provides  that  the  Supreme  Court  or 
any  justice  thereof  may,  at  the  instance  of  any  person 
indicted,  before  trial,  remove  into  that  court  any  indictment. 
If  the  court  shall  determine  that  the  indictment  is  not  suf- 
ficient in  law,  the  person  so  indicted  shall  be  discharged  and 
all  other  proceedings  therein  cease.  If  the  court  shall  deter- 
mine that  the  indictment  is  sufficient  in  law,  the  case  proceeds 
as  if  the  indictment  has  not  been  removed. 

In  Pennsylvania,  where  a  defendant  has  been  convicted  of 
murder  in  the  first  degree,  he  may  petition  the  Supreme 
Court,  supported  by  after-discovered  evidence,  and  if  that  court 
is  of  opinion  that  there  is  substantial  doubt  as  to  guilt,  it  may 
grant  a  rule  for  a  new  trial  and  direct  the  trial  court  to  hear 
the  rule.  If  the  trial  court  deem  the  ground  insufficient,  the 
judgment  shall  stand,  but  if  the  trial  court  is  of  opinion  that 
a  new  trial  should  be  granted,  the  prisoner  may  bring  this 
opinion  with  the  evidence  before  the  Supreme  Court,  who,  if 
it  concurs  with  the  trial  court,  may  make  the  rule  for  a  new 
trial  absolute,  whereupon  the  case  shall  proceed  as  if  a  new 
trial  had  been  granted  at  the  instance  of  the  prisoner  during 
the  term. 

These  acts  undoubtedly  delay  the  administration  of  criminal 
justice.  Excessive  appeals  in  criminal  cases  are  contrary  to 
the  traditions  of  the  common  law,  and,  I  believe,  to  the  best 
judgment  of  the  profession.  In  this  connection  the  same 
learned  judge  whom  I  have  quoted  above,  Mr.  Justice  Brewer, 
has  said: 

^'  In  criminal  cases  there  should  be  no  appeal.  I  say  it  with 
reluctance,  but  the  truth  is  that  you  may  trust  a  jury  to  do  justice 

18 
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to  the  accused  with  more  safety  than  you  can  an  appellate 
court  to  secure  protection  to  the  public  by  the  speedy  punish- 
ment of  a  criminal.  To  guard  against  any  possible  wrong  to 
an  accused,  a  board  of  review  and  pardons  might  be  created 
with  power  to  set  aside  a  conviction  or  reduce  the  punishment, 
if  on  the  full  record  it  appears  not  that  a  technical  error  has 
been  committed,  but  that  the  defendant  is  not  guilty,  or  has 
been  excessively  punished."* 

An  evidence  act  which  is  unique,  so  far  as  I  know,  has  been 
passed  in  Connecticut.  It  provides  that  any  justice  of  the 
peace,  ''  upon  the  receipt  of  the  certificate  of  a  clerk  of  any 
court  of  record  in  any  other  New  England  state  that  a  crim- 
inal prosecution  is  pending  in  that  court  and  that  a  resident  of 
Connecticut  has  been  subpoenaed  as  a  witness  therein,  shall 
issue  a  summons  requiring  the  witness  to  appear  and  testify  in 
the  court  in  whiah  the  case  is  pending.  States  outside  of  New 
England  are  not  brought  within  the  benefit  of  this  act.  It  may 
be  that  ultimately  the  states  will  see  fit  to  assist  each  other  in 
this  way,  somewhat  upon  the  rule  of  the  federal  courts  by 
which  a  subpoena  runs  one  hundred  miles  from  the  place  of 
trial. 

An  act  of  Maine,  in  twenty-four  words,  is  one  which  will 
sometimes  save  much  unnecessary  trouble  in  the  trial  of  cases. 

^A  member  of  the  New  Jersey  Bar  has  called  ray  attention  to  the  fact 
that  this  New  Jersey  act  introduced  no  new  practice  in  that  state,  and  that 
the  King's  Bench  always  had  the  power  to  remove  indictments  from  infe- 
rior courts,  which  power  they  exercised  when  on  circuit ;  but  it  may  be  said 
that  the  relation  of  the  King's  Bench  to  the  inferior  courts  and  the  English 
practice  a  hundred  years  ago  bear  little  resemblance  to  the  relation  be- 
tween appellate  courts  and  trial  courts  and  the  practice  at  the  present  day. 

Chief  Justice  Mitchell  has  informed  me  that  the  Pennsylvania  act  to 
which  I  refer  was  written  by  him  with  the  sanction  of  all  the  judges  of  the 
Supreme  Court  of  Pennsylyania,  who  deemed  that  it  was  necessary  to  meet 
a  genuine  hardship.  I  yield  to  authority.  In  a  letter  the  Chief  Justice 
also  says  that  **  there  ought  to  ne  no  appeal  in  murder  cases,  unless  speci- 
ally allowed/'  and  calls  my  attention  to  the  following  language  used  by 
him  in  an  address  before  the  Pennsylvania  State  Bar  Association  in  1899 : 
**  It  was  a  misfortune  that,  among  many  other  errors,  the  social  theorists  and 
doctrinaires  of  the  convention  [of  1878]  inserted  in  the  constitution  an  un- 
conditional right  of  appeal  in  homicide  cases." 
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It  provides:  ''The  signature  to  an  attested  instrument  or 
writing,  except  a  will,  may  be  proven  in  the  same  manner  as 
if  it  were  not  attested." 

An  act  in  New  Mexico  intended  to  prevent  persons  claim- 
ing damages  for  personal  injuries  received  in  the  territory 
from  bringing  suit  outside  the  territory,  *'  to  the  repression  of 
the  business  interests  of  the  territory  and  in  derogation 
of  the  dignity  of  its  courts,''  provides  that  there  shall  be 
no  civil  liability  on  the  part  of  any  person  or  corporation 
for  personal  injuries  or  death,  unless  the  person  claiming  dam- 
ages shall,  within  ninety  days  after  the  injury  shall  have  been 
inflicted,  make  and  serve  upon  the  other  party,  at  least  thirty 
days  before  commencing  suit  therefor,  an  affidavit  stating, 
among  other  things,  the  extent  of  the  injuries,  the  manner  of 
their  infliction  and  the  names  of  the  witnesses,  so  far  as  known, 
and  unless  the  suit  shall  have  been  brought  within  one  year  in 
the  proper  court  for  the  county  in  which  the  injury  occurred 
or  in  which  the  claimant  or  the  person  against  whom  the 
claim  is  asserted  resides,  or  if  the  defendant  is  a  cor- 
poration, in  the  territory  in  which  the  corporation  has  its 
principal  place  of  business.  The  right  of  action  is  given  only 
upon  the  understanding  that  those  conditions  precedent  are 
made  a  part  of  the  law  under  which  the  right  of  action  exists. 

Any  person  or  corporation  may  petition  the  district  court  of 
the  territory  for  the  county  in  which  the  petitioner  lives,  or  if 
a  corporation,  the  county  where  it  has  its  principal  place  of 
business,  setting  forth  that  the  petitioner  is  informed  and  be- 
lieves that  a  person  named  in  the  petition  claims  damages  against 
the  petitioner  for  personal  injuries  inflicted  in  the  territory  or 
for  personal  injuries  inflicted  upon,  or  death  caused  to,  some 
other  person  for  which  the  person  named  in  the  petition  claims  to 
have  a  cause  of  action  against  the  petitioner,  and  setting  forth  as 
near  as  may  be  the  character  of  the  injuries,  etc.,  and  praying 
that  the  party  may  be  required  to  appear  before  the  court  and 
file  therein  his  cause  of  action.    Upon  this  summons  shall  issue 
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and  be  served,  requiring  the  party  to  appear  and  file  his  state- 
ment. The  statement  having  been  filed,  the  cause  then  proceeds. 

If  the  person  named  in  the  petition  shall,  after  service,  fail 
or  refuse  to  appear  and  file  his  statement  as  required,  judgment 
shall  go  against  him  by  default,  and  thereupon  the  court  shall 
try  and  determine  the  issue  raised  by  the  petition,  including 
the  question  as  to  whether  or  not  the  petitioner  is  liable  to  the 
party  on  the  matters  stated  in  the  petition  in  any  sum  of 
money  whatsoever,  and  if  so,  in  what  amount,  and  judgment 
shall  be  rendered  according  to  the  facts  and  the  law.  The 
judgment  of  the  court  shall  be  final  on  the  question  of  the 
liability  and  the  amount  of  the  liability.  Suit  outside  the 
territory  may  be  enjoined. 

The  act  further  provides  that  it  shall  be  unlawful  to  institute 
or  maintain  any  suit  for  the  recovery  of  such  damages  in  any 
other  state  or  territory,  and  if  it  be  made  to  appear  to  the 
court  in  which  any  proceedings  have  been  instituted  in  the 
territory  as  provided  in  the  act,  that  any  suit  has  been  com- 
menced or  is  being  maintained  in  another  state  or  territory,  it 
is  made  the  duty  of  the  territorial  court  to  speed  the  hearing 
of  the  proceedings  under  the  act  and  to  rule  the  cause  to  such 
county  as  may  furnish  the  most  speedy  hearing;  and,  if  the 
action  is  not  triable  by  a  jury,  the  court  shall  immediately 
proceed  to  try  it,  on  reasonable  notice  to  the  parties.  The 
institution  of  an  action  in  another  state  or  territory  shall  be  a 
waiver  on  the  part  of  the  party  instituting  the  same  of  the 
right  of  trial  by  jury  of  the  case  pending  in  the  territorial 
court.  If  it  be  made  to  appear  to  the  territorial  court  that 
the  petitioner  or  plaintiff  fears  or  has  good  reason  to  fear  that 
any  person  is  contemplating  a  suit  in  some  other  state  in  con- 
travention of  the  act,  it  is  made  the  duty  of  the  territorial 
court  to  issue  an  injunction  restraining  such  person  from 
instituting  or  maintaining  such  suit. 

It  ifl  provided  that  the  act  shall  not  apply  to  cases  in  which 
the  persons  or  corporation  against  whom  damages  are  claimed 
cannot  be  served  with  process  in  the  territory. 
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Arkansas  provides  that  a  telegraph  company  may  he  liable 
in  damages  for  mental  anguish  or  suffering,  even  in  the 
absence  of  bodily  injury  or  pecuniary  loss,  caused  by  its  neg- 
ligence in  receiving  or  transmitting  messages. 

By  an  act  relating  to  civil  procedure  in  Indiana,  appellate 
courts  are  required  to  consider  and  weigh  the  evidence  taken 
at  the  trial  when  it  is  a  part  of  the  bill  of  exceptions  and,  if  of 
opinion  that  the  judgment  is  not  fairly  supported  by,  or  is 
clearly  against,  the  weight  of  the  evidence,  it  is  made  the 
duty  of  the  court  to  award  judgment  according  to  the  clear 
weight  of  the  evidence  or  to  enter  such  other  judgment  or 
decree  as  it  may  deem  best. 

In  Pennsylvania  an  act  provides  that  the  plaintiff  shall  not 
be  permitted  to  suffer  a  voluntary  nonsuit  after  the  jury  have 
agreed  upon  their  verdict,  sealed  the  same  and  separated, 
unless  such  nonsuit  shall  be  specially  allowed  by  the  court 
for  cause  shown. 

New  Jersey  has  passed  a  practice  act  containing  two  hun- 
dred and  fifty-seven  sections,  covering  sixty-five  printed  pages 
of  its  session  laws.  A  few  interesting  provisions  may  be  noted : 
Contracts  for  the  sale  of  land  and  judgments  and  decrees  of 
any  court  and  all  choses  in  action  arising  on  contract  shall  be 
assignable  at  law  and  the  assignee  may  sue  in  his  own  name, 
subject  to  set-off  and  any  defense,  not  only  against  the  plaintiff, 
but  against  the  assignor  before  notice  of  the  assignment.  This 
provision  applies  to  the  assignment  of  a  sealed  instrument  by 
a  writing  not  under  seal.  Any  person  for  whose  benefit  a 
contract  is  made  may  maintain  an  action  thereon.  The  holder 
of  a  bill  of  exchange  or  a  promissory  note  may  include  all  of 
the  parties  thereto  in  one  action.  Unincorporated  organiza- 
tions consisting  of  seven  or  more  persons  and  having  a  recog- 
nized name  may  be  sued  by  such  name,  and  service  may  be 
made  on  the  president  or  other  ofBcer  of  the  organization.  A 
change  of  partners  shall  not  abate  the  action. 

A  step  in  the  right  direction  appears  to  be  taken  by  an  act 
of  Tennessee  which  provides  that  a  will  executed  and  proven 
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in  any  foreign  country  according  to  its  laws  may  be  allowed 
and  admitted  to  record  (but  to  affect  only  personalty)  upon  the 
certificate  of  any  minister,  etc.,  in  such  country  that  it  has 
been  authenticated  as  required  by  its  laws.  There  would 
seem  to  be  no  good  reason  why  full  effect  should  not  be  given, 
as  to  personalty,  to  a  will  which  has  been  probated  in  another 
country  when  the  latter  is  the  domiciliary  state  of  the  testator. 
Such,  I  believe,  is  the  rule  in  Louisiana. 

In  Minnesota  any  will  in  writing  being  enclosed  in  a  sealed 
wrapper  and  having  the  endorsement  thereon  of  the  name  of 
the  testator  and  his  place  of  residence  and  the  day  when  and 
the  person  by  whom  it  is  delivered,  may  be  deposited  with  the 
judge  of  probate  in  the  county  where  the  testator  lives.  Dur- 
ing the  lifetime  of  the  testator  it  shall  be  delivered  only  to 
himself  or  to  some  person  authorized  by  him  in  writing,  duly 
acknowledged  and  witnessed  by  two  subscribing  witnesses. 
After  the  death  of  the  testator  it  shall  be  publicly  opened  by 
the  probate  judge. 

Laws  Affecting  Corporations. 

Virginia  has  passed  a  very  elaborate  act  concerning  corpo- 
rations, which  may  be  created  thereby  '^  for  the  transaction  of 
any  lawful  business.*'  Corporations  formed  under  this  act 
may  conduct  their  business  and  hold  directors'  meetings  and 
hold  real  property  without  the  state. 

In  Massachusetts  an  act  '^  relative  to  business  corporations  " 
has  been  passed.  It  is  significant  as  showing  that  that  state 
has  felt  compelled  to  fall  into  line  with  the  easy-going  corpora- 
tion laws  of  some  of  the  other  states.  The  limit  of  capitaliza- 
tion is  abolished ;  a  corporation  may  commence  business  before 
its  capital  stock  is  all  paid  in ;  the  stock  may  be  paid  for  in 
cash,  tangible  or  intangible  property  or  in  services,  and  good 
will  may  be  taken  as  property  in  this  connection.  The  direc- 
tors, instead  of  the  Commissioners  of  Corporations,  are  made 
the  judges  of  the  value  of  the  property  for  which  stock  is 
issued.     The  list  of  stockholders,  which  was  formerly  open  to 
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public  inspection,  is  to  be  produced  only  by  the  direction  of  a 
competent  court.  The  cost  of  incorporation  is  reduced  to  one- 
half 

Connecticut  also  has  a  general  corporation  act. 

Nevada  also  has  passed  ^^a  general  corporation  act'*  of 
114  sections.  Under  this  act  proceedings  are  provided  for 
the  removal  of  officers  at  the  instance  of  a  majority  of  the 
stockholders  who  may  take  action  by  petition  to  a  district 
judge,  who  thereupon  calls  a  meeting  of  the  stockholders  to  be 
held  in  court.  At  this  meeting  a  vote  is  taken,  under  the 
authority  of  the  court,  on  the  removal  of  the  officers  or  direc- 
tors objected  to. 

The  tendency  towards  large  capitalizi^tion  appears  in  a 
Michigan  act,  which  places  the  maximum  at  $25,000,000. 

Georgia,  by  an  amended  act,  makes  it  a  misdemeanor  for 
any  director  or  officer  of  a  corporation  to  declare  any  dividend 
'^  when  it  has  not  been  declared  from  the  actual  legitimate  net 
earnings  of  its  investments  and  does  in  any  manner  increase 
its  debts  " — not  very  carefully  chosen  words. 

New  Jersey  opens  wide  its  doors  to  foreign  corporations, 
other  than  municipal  corporations,  by  giving  them  the  right 
to  own  real  estate  within  its  borders. 

The  legislature  of  Virginia,  in  obedience  to  the  mandate  of 
its  new  constitution,  has  created  a  state  corporation  commis- 
sion composed  of  three  members.  It  has  very  full  powers 
over  all  corporations,  including  foreign  corporations  doing 
business  in  the  state,  extending  in  case  of  railroads  even  to 
the  ordering  of  repairs  on  the  property,  the  purchase  of  addi- 
tional rolling  stock,  the  enlarging  of  stations  and  changes  in 
the  mode  of  conducting  its  business.  It  may  enforce  obedi- 
ence to  its  orders  by  the  imposition  of  fines  and  penalties.  Its 
processes  and  orders  run  in  the  name  of  the  commonwealth, 
and  its  judgments  for  the  recovery  of  money  and  penalties  are 
constituted  a  lien  on  the  real  estate  of  the  judgment  debtor. 
From  its  final  judgment  both  the  commonwealth  and  the 
aggrieved  parties  have  recourse  to  the  Court  of  Appeals,  which 
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is  directed  to  hear  these  cases  promptly  ^^  next  after  habeas 
corpus  and  commonwealth  cases  already  on  the  docket.*'  The 
commission  may  prescribe  rates  and  charges  and  the  classifica- 
tion of  traffic. 

The  inyiolability  of  telephone  messages  is  protected  in  North 
Carolina  by  an  act  which  imposes  a  penalty  upon  any  person 
who  wrongfully  obtains  or  attempts  to  obtain  knowledge  of  a 
telephone  message  by  connivance  with  an  employee  of  the 
company ;  and  upon  an  employee  of  the  company  who  wilfully 
divulges  to  any  but  the  proper  person  the  contents  of  telephone 
messages  entruisted  to  him  for  transmission,  or  the  nature 
thereof. 

In  New  Mexico  when  an  execution  has  been  levied  upon  the 
shares  of  a  stockholder  of  any  corporation  of  the  state  or  of 
any  foreign  corporation  doing  business  therein,  it  is  made  the 
duty  of  the  secretary  to  give  to  the  officer  levying  the  execu- 
tion a  verified  statement  of  the  number  of  shares  held  by  the 
defendant  in  the  company.  A  failure  on  the  part  of  the  sec- 
retary to  comply  with  the  act  is  made  a  misdemeanor. 

In  Arizona  a  corporation  sole  may  be  chartered.  Any 
archbishop,  bishop,  president,  trustee,  presiding  elder,  rabbi 
or  clergyman,  elected  or  appointed  in  conformity  with  the 
regulations  of  a  church  or  religious  society,  and  in  whom  shall 
be  vested  the  legal  title  to  property  of  the  church  or  religious 
society,  may  become  a  corporation  sole.  In  case  of  the  resig- 
nation or  death  or  removal  of  such  person,  his  successor  shall 
be  vested  with  the  title  to  the  property,  and  the  successor 
shall  file  in  the  county  recorder's  office  a  certified  copy  of  his 
commission,  certificate  or  letter  of  election.  In  case  of  the 
death  of  any  archbishop,  etc.,  who  at  the  time  of  his  death,  held 
property  in  trust  for  a  religious  use,  but  who  had  not  become 
incorporated,  the  title  to  this  property  shall  not  revert  to  the 
donor,  nor  vest  in  his  heirs,  but  shall  be  deemed  to  be  in  abey- 
ance until  a  successor  is  appointed,  and  the  title  shall  then 
vest  in  the  successor. 
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In  the  same  state,  an  act  provides  that  no  franchise  for  any 
public  utility  can  be  granted  to  any  person  or  corporation 
except  ''by  the  majority  vote  of  the  qualified  votes  of  the 
municipality  at  a  regular  election." 

The  transfer  of  corporate  stock  is  regulated  by  an  act  in 
Massachusetts  which  provides  that  the  delivery  of  a  certificate 
with  a  written  transfer  or  a  written  power  of  attorney  to 
transfer  the  same,  passes  the  title  as  against  all  persons,  but 
the  corporation  may  pay  dividends  upon  the  stock  or  treat  the 
record  holder  thereof  as  the  holder  in  fact,  until  the  transfer 
has  been  recorded  upon  the  corporate  books  or  a  new  certifi- 
cate issued.  A  pledgee  is  entitled  to  a  new  certificate  ''  if  the 
instrument  of  transfer  substantially  describes  the  deed  or  duty 
which  is  intended  to  be  secured  thereby."  The  new  certificate 
must  express  on  its  face  that  it  is  held  as  collateral  security, 
and  the  name  of  the  pledgor  must  be  stated  thereon,  and  he 
alone  shall  be  liable  as  a  stockholder  and  entitled  to  vote 
thereon. 

New  Jersey  has  passed  an  important  act  which  provides 
''  that  any  director,  officer,  promoter  or  other  agent  of  any  cor- 
poration organized  under  its  laws  who  shall  take  or  receive, 
while  acting  in  such  capacity,  any  bonus,  profit  or  reward  of 
any  kind  whatsoever  out  of  or  on  account  of  any  transaction 
for  or  with  such  corporation,  without  disclosure  of  the  fact  of 
such  bonus,  profit  or  award  to  the  corporation  and  without  ob- 
taining its  approval  thereof,  shall  be  liable  to  it  for  the  value 
of  such  bonus,  profit  or  reward  for  and  during  the  period  of 
four  years  from  and  after  the  receipt  thereof." 

It  is  well  known  that  the  acceptance  by  agents  and  em- 
ployees from  persons  dealing  with  their  principals  of  money 
and  other  things  of  value  is  perhaps  the  most  serious  and 
widespread  vice  in  the  commercial  life  of  the  times.  It  is  a 
subject  which  will  undoubtedly  have  to  be  carefully  considered 
and  provided  for  by  legislation.  The  late  Lord  Chief  Justice 
of  England  devoted  much  of  his  time  and  thought  during  the 
last  years  of  his  life  to  providing  a  statutory  remedy  in  England, 
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but  no  agreement  was  reached  as  to  the  terms  of  a  suitable  act, 
and,  after  his  death,  the  subject  was  allowed  to  drop. 

Railroads  and  Street  Railways. 

Indiana  fixes  the  maximum  charges  for  excess  baggage  on 
all  railroads  over  five  miles  in  length  using  steam  or  electricity. 

North  Carolina  provides  that  where  transportation  com- 
panies take  more  than  four  days  to  ship  goods  between  places 
in  the  state,  or  allow  goods  to  remain  at  any  intermediate  point 
more  than  forty-eight  hours,  they  shall  forfeit  specified  amounts 
for  the  detention.  The  same  act  contains  a*  novel  provision  to 
the  effect  that  where  any  railroad  or  transportation  company 
^'  finds  it  necessary  to  take  possession  of  coal,  wood  or  other 
fuel  of  shippers  over  its  line,  it  shall  notify  the  owner  within 
three  days  and  within  thirty  days  shall  pay  for  the  same  at 
the  invoice  price  at  the  place  of  shipment,  plus  ten  per  cent." 
This,  so  far  as  I  know,  is  the  first  instance  of  a  legislative 
sanction  given  to  the  not  unusual  practice  sometimes  resorted 
to  by  common  carriers  in  cases  of  emergency. 

In  Texas  it  is  provided  that  where  railroad  trainmen,  train 
dispatchers  and  telegraph  operators  have  been  on  duty  for  six- 
teen consecutive  hours,  they  shall,  except  in  case  of  a  casualty, 
be  allowed  at  least  eight  hours  rest. 

In  Pennsylvania,  if  any  railroad  company,  other  than  a 
passenger  railway  company,  omits  to  operate  any  portion  of  its 
line  for  a  period  of  six  consecutive  months,  its  franchises  are 
thereafter  confined  to  the  remaining  portion  of  its  road. 

Steam  railroads  are,  by  an  act  in  Tennessee,  permitted  to 
adopt  electricity  as  a  motive  power. 

In  Massachusetts  street  railway  companies  are  authorized  to 
*act  as  common  carriers  of  baggage  and  freight  if  they  shall, 
after  public  hearing,  have  obtained  consent  of  the  local  au- 
thorities and  a  certificate  of  the  State  Railroad  Commissioners 
to  the  effect  that  public  necessity  and  convenience  so  require. 

By  an  act  in  Wisconsin  street  railway  companies  are  per- 
mitted to  consolidate  with  connecting  lines  in  other  states. 
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The  vexed  question  of  the  liability  of  a  common  carrier  for 
damages  for  injuries  happening  on  a  connecting  line  has  been 
settled  in  Virginia  by  an  act  which  renders  common  carriers 
liable  in  such  case.  The  act  provides  that  the  fact  of  loss 
^' shall  itself  be  evidence  of  negligence/'  and  that  no  contract 
shall  be  permitted  to  exempt  a  common  carrier  from  liability 
under  the  act. 

Indiana  forbids,  after  January  1,  1904,  the  operation  of 
trains  without  automatic  couplers  and  brakes  and  of  locomo- 
tives without  driving  wheel  brakes. 

A  convenient  act  has  been  passed  in  relation  to  the  record- 
ing of  railroad  mortgages  in  South  Carolina  under  which 
mortgages  may  be  recorded  at  the  outset  in  the  office  of  the 
Secretary  of  State  and  in  six  months  thereafter  in  each  proper 
county.  Anyone  who  has  had  experience  in  the  recording  of 
railroad  mortgages  in  a  large  number  of  counties  would  be 
grateful  for  the  passage  of  such  an  act. 

The  mooted  question  as  to  whether  a  railroad  employee  who 
has  a  right  of  action  against  the  company  for  injuries  may 
receive  payment  from  the  railway  relief  department  of  the 
company  without  forfeiting  his  right  of  action  is  settled  by 
an  act  in  South  Carolina  in  favor  of  the  injured  party. 

Taxation. 

General  revenue  acts  have  been  passed  in  New  Jersey, 
Tennessee,  Virginia  and  North  Carolina. 

A  Minnesota  revenue  act  taxes  the  property  of  freight  line 
companies.  They  are  required  to  make  annual  returns  setting 
forth  various  items  of  information  concerning  their  property. 
After  notice  to  the  railroad  company  and  a  hearing  before  the 
State  Board  of  Equalization,  that  board  is  to  determine  the 
true  value  in  money  of  the  entire  property  of  the  company  in 
the  state  by  ascertaining  the  actual  value  in  money  of  the  en- 
tire amount  of  the  capital  stock  and  deducting  therefrom  the 
actual  value  of  its  real  estate  outside  of  the  state.  The  board 
shall  then  divide  the  amount  thus  obtained  by  the  total  num- 
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ber  of  miles  of  railroad  over  which  the  cars  of  the  company 
are  ran,  in  order  to  obtain  the  value  per  mile,  and  then  multi- 
ply such  value  by  the  total  number  of  miles  in  the  state,  and 
the  result  shall  be  taken  as  the  actual  cash  value  of  the  prop- 
erty of  the  company  within  the  state.  The  rate  of  tax  is  the 
average  rate  of  taxation  for  all  purposes — state  and  local — in 
the  state. 

Wisconsin  provides  for  the  taxation  of  railroad  property  by 
the  ctd  valorem  method  of  assessment.  A  State  Board  of  As- 
sessment is  constituted  which  is  required  to  make  an  annual 
assessment  of  the  railroad  property  within  the  state.  They 
may  employ  expert  engineers  and  accountants,  and  compel  the 
attendance  of  witnesses  and  the  production  of  papers,  books, 
etc.  Every  railroad  company  is  required  to  make  an  annual  re- 
port to  the  board,  giving  detailed  information  including  copies 
of  the  reports  made  by  it  to  its  stockholders  and  to  the  Inter- 
state Commerce  Commission,  and  generally  such  information 
as  the  board  may  require.  No  definite  rule  is  laid  down  for 
fixing  values;  the  board  is  directed  to  find  the  true  value 
of  railroad  properties  according  to  their  best  judgment,  in- 
cluding franchises  as  well  as  tangible  property.  It  is  directed 
to  ascertain  the  average  rate  of  taxes  for  all  purposes  levied 
upon  all  property,  real  and  personal,  in  the  state,  and  that 
rate  is  to  be  fixed  by  the  board  each  year  as  the  rate  for  the 
taxation  of  railroad  property.  The  act  provides  that  during 
1904,  when  the  act  goes  into  effect,  the  old  system  of  license 
tax  shall  also  remain  in  operation  as  a  means  of  determining 
whether  the  railroad  companies  will  pay  more  or  less  under  the 
new  act  than  under  the  old  law.  If  the  companies  are  as- 
sessed more  under  the  new  law  than  they  would  be  under  the 
old  method,  they  must  make  up  the  difference  to  the  state.  If 
the  assessment  is  less  under  the  new  than  under  the  old  method, 
the  difference  will  be  refunded  to  the  railroads. 

Wisconsin  has  passed  an  act  taxing  mortgages  upon  real 
property  in  that  state,  excepting  certain  mortgages  held  by 
banks  and  other  corporations  paying  a  license  fee  in  lieu  of 
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property  tax.  Mortgages  held  by  non-residents  are  included. 
All  taxed  mortgages  are  declared  for  the  purpose  of  the  act  to 
be  an  interest  in  the  real  estate  and  are  assessed  where  the 
real  estate  is  located.  The  equity  of  the  mortgagor  is  required 
to  be  assessed  at  such  valuation  or  amount  as  will  remain  after 
deducting  the  assessed  value  of  the  mortgage.  By  this  method 
the  partial  duplication  of  values  which  would  result  from  the 
assessment  of  the  full  value  of  both  the  real  estate  and  the 
mortgage  thereon  is  avoided.  The  parties  are  allowed  to 
make  their  own  contract  respecting  the  payment  of  the  tax  on 
the  mortgage ;  it  is  quite  safe  to  say  that  it  will  usually  be 
paid  by  the  mortgagor. 

^  Massachusetts,  under  its  general  corporation  act,  has  pro- 
vided that  every  domestic  corporation  shall  pay  a  tax  '^  upon 
the  value  of  its  corporate  franchises"  with  certain  deductions 
and  with  the  provision  that  the  total  amount  of  tax  to  be  paid 
by  a  corporation  under  the  act  upon  its  property  and  franchises 
shall  not  amount  to  less  than  one-tenth  of  one  per  cent,  of  the 
market  value  of  its  capital  stock  as  assessed  by  the  tax  com- 
missioner. 

Tnhbritance  Taxes. 

An  act  in  Oregon  provides  for  a  tax  of  six  per  cent,  on 
all  amounts  over  $50,000,  with  a  sliding  scale  below  that 
amount. 

Wyoming  imposes  the  same  rate  of  taxation. 

The  rates  of  taxation  on  inheritances  in  Wisconsin  are 
made  unusually  high.  On  property  passing  to  a  husband  or 
wife,  lineal  issue  or  ancestor,  with  an  exemption  of  $10,000  to 
a  widow,  and  of  $2,000  to  others,  the  tax  is  one  per  cent,  on 
sums  up  to  $25,000,  and  increases  on  a  sliding  scale  up  to 
three  per  cent,  on  sums  in  excess  of  $500,000. 

On  property  passing  to  brothers  and  sisters  and  their  de- 
scendants, daughter-in-law  or  son-in-law  (with  a  small  exemp- 
tion) the  rate  is  one  and  one-half  per  cent,  up  to  $25,000,  and 
ascends  by  a  sliding  scale  to  four  and  five-tenths  per  cent,  on 
sums  in  excess  of  $500,000. 
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On  property  passing  to  uncles  and  aants  and  their  descend- 
ants (with  a  slight  exemption),  the  rate  begins  at  three  per 
cent,  and  ascends  to  nine  per  cent,  on  sums  in  excess  of 
$600,000. 

In  the  case  of  great-uncles,  great-aunts  and  their  descend- 
ants (with  a  slight  exemption),  the  rate  is  four  per  cent,  on 
amounts  less  than  $25,000,  and  ascends  on  a  sliding  scale^on 
sums  in  excess  of  $500,000  to  twelve  per  cent. 

On  property  passing  to  persons  in  any  other  degrees  of  con- 
sanguinity, strangers  and  corporations  not  exempt  (with  an 
exemption  of  $100),  the  rate  on  sums  less  than  $25,000  is 
five  per  cent,  and  it  ascends  on  a  sliding  scale  to  fifteen  per 
cent,  on  sums  in  excess  of  $500,000.  Corporations  organized 
under  the  laws  of  the  state  solely  for  religious,  charitable  and 
educational  purposes  are  made  exempt  from  the  tax. 

Uniform  State  Laws. 

Montana  and  Idaho  have  placed  upon  their  statute  books 
negotiable  instrument  acts,  declared  in  the  titles  of  the  acts 
to  be  '^  uniform  with  the  laws  of  other  states  on  that  subject.'* 

The  movement  for  the  organization  of  state  commissions  on 
uniform  legislation,  a  work  closely  afSliated  with  the  work  of 
this  Association,  appears  to  gather  force  every  year.  Virginia 
provides  for  the  appointment  every  two  years  of  three  commis- 
sioners ''  for  the  promotion  of  uniformity  of  legislation  in  the 
United  States  "  on  certain  specified  subjects  and  ^' other  sub- 
jects on  which  uniformity  is  desirable,"  with  the  power  to 
represent  the  state  in  conventions  of  like  commissioners  ap- 
pointed by  other  states. 

Arizona  appoints  a  like  commission  and  directs  it  to  con- 
sider whether  it  would  be  wise  and  practicable  to  bring  about 
a  convention  of  all  states  and  territories  for  the  purpose  of 
drafting  uniform  laws  to  be  submitted  for  adoption  to  the  sev- 
eral states  and  territories. 

In  this  connection  I  may  refer  to  acts  for  the  registration  of 
births  and  deaths  passed  in  Illinois  and  Vermont,  and  to  a 
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recommendation  of  Congress  referred  to  above.  The  Vermont 
act  includes  marriages  and  divorces,  which  appears  to  be  a 
valuable  feature. 

Trusts. 

There  appears  to  have  been  but  a  small  amount  of  legisla- 
tion on  this  subject.  It  may  be  that  the  legislatures  are  wait- 
ing for  the  courts  to  decide  certain  questions,  or,  perhaps,  all 
are  waiting  to  see  how  the  trusts  work  out  financially  and 
commercially.     I  find  but  four  acts. 

Tennessee  forbids  all  arrangements,  contracts,  trusts  or 
combinations  between  persons  or  corporations  '^  made  with  a 
view  to  lessen,  or  which  tend  to  lessen  full  and  free  competi- 
tion in  the  importation  or  sale  of  articles  imported  into  the 
state,  or  in  the  manufacture  or  sale  of  articles  of  domestic 
growth  or  of  domestic  raw  material,"  and  all  arrangements, 
contracts,  trusts  or  combinations  between  persons  or  corpora- 
tions designed,  or  which  tend  to  advance,  reduce  or  control  the 
price  or  cost  to  the  producer  or  consumer  of  any  such  prod- 
uct or  article.  State  corporations  violating  the  act  are  de- 
clared to  forfeit  their  charters,  and  foreign  corporations  doing 
so  are  prohibited  from  doing  business  in  the  state. 

A  violation  of  the  act  is  declared  to  be  a  conspiracy,  and 
any  person  carrying  out  any  of  the  stipulations,  purposes, 
prices,  rates  or  orders  made  in  furtherance  of  such  conspiracy  is 
declared  to  be  subject  to  fine  and  imprisonment,  or  either. 
Any  person  injured  thereby  may  recover  the  full  consideration 
paid  for  the  property,  the  sale  of  which  is  controlled  by  the 
combination  or  trust. 

Texas  has  passed  an  act  to  take  the  place  of  the  unconsti- 
tutional act  of  1895.  It  is  extremely  minute  and  searching 
in  its  terms.  Among  other  things,  it  provides  that  it  shall  be 
a  conspiracy  in  restraint  of  trade  for  two  or  more  persons  or 
corporations  engaged  in  buying  or  selling  any  article  of 
merchandise  to  enter  into  an  agreement  or  understanding  to 
refuse  to  buy  from  or  sell  to  any  other  person  or  corporation 
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any  article  of  merchandise,  and  also  to  ''agree  to  boycott" 
or  threaten  to  refuse  to  buy  from  any  person  or  corporation 
for  buying  from  or  selling  to  any  other  person  or  corporation. 

South  Dakota  prohibits  combinations  between  fire  insurance 
companies  for  fixing  rates. 

Minnesota  prohibits  the  consolidation  of  the  capital  stock, 
property  or  franchise,  control  ofj  or  power  of  control  of,  two  or 
more  parallel  competing  lines  of  railroads. 

Direct  State  Supervision  and  Licensing. 

In  no  direction  has  there  been  more  legislative  activity  than 
in  providing  for  the  control  by  the  state  of  various  industries 
and  activities.  This  is  shown  by  the  creation  of  numerous 
state  boards  of  control,  by  inspection  acts  and  by  licensing 
acts  apparently  intended  for  the  protection  of  the  people  and 
not  for  the  collection  of  revenue. 

Acts  Relating  to  the  Medical  Profession. 

Porto  Bico  provides  for  the  appointment  of  a  Board  of 
Medical  Examiners,  five  in  number.  Applicants  must  present 
proof  that  they  are  graduates  of  a  medical  school  of  good 
standing,  and  must  pass  an  examination  on  general  subjects 
such  as  are  actually  required  of  candidates  for  the  degree  of 
Doctor  of  Medicine  in  the  medical  colleges  in  the  United 
States.  The  board  may  refuse  a  certificate  to  anyone  who 
may  publicly  profess  to  treat  or  cure  disease,  injury  or  de- 
formity in  such  manner  as  to  deceive  the  public ;  applicants 
possessed  of  diplomas  of  reputable  medical  colleges  and  those 
who  have  been  licensed  by  state  boards  may  be  licensed  with- 
out examination  if  the  board  so  decide. 

A  like  board  is  provided  in  South  Dakota  consisting  of 
seven  members,  not  more  than  four  of  them  from  the  school 
known  as  ''regular,''  not  more  than  two  from  the  school 
known  as  "homeopath"  and  not  more  than  one  from  the 
school  known  as  "eclectic."  Licenses  to  practice  medicine 
will  be  granted  to  applicants  who  shall  have  passed  an  exam- 
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ination  on  a  number  of  specified  subjects,  and  shall  have  pre- 
sented eyidence  of  having  attended  four  full  courses  of  lectures 
of  twenty-six  weeks  each  in  a  reputable  medical  college,  no 
two  courses  being  in  the  same  year,  and  shall  have  received  a 
diploma  therefrom ;  but  the  board  may  in  its  discretion  accept 
any  license  which  shall  h&ve  been  issued  to  an  applicant  by 
the  examining  board  of  any  state  whose  requirements  are  not 
less  than  those  of  South  Dakota  and  may  issue  a  license  to  the 
applicant. 

The  board  has  authority  to  revoke  the  license  of  any  physi- 
cian or  surgeon  upon  complaint  to  it  under  oath  by  one  re- 
sponsible person,  if  it  appear  that  he  has  been  guilty  of 
unprofessional  or  immoral  conduct  or  malpractice  or  con- 
victed of  felony  or  publicly  profess  to  treat  or  cure  disease, 
injury  or  deformity  in  such  a  manner  as  to  deceive  the  public, 
or  is  grossly  incompetent ;  but  the  person  aggrieved  by  the 
action  of  the  board  is  given  an  appeal  to  the  Circuit  Court  of 
the  county  in  which  he  resides,  the  appeal  to  operate  as  a  stay 
of  the  revocation  of  the. license  until  final  judgment,  except 
that  the  court  may  in  its  discretion  grant  a  temporary  injunc- 
tion restraining  the  appellant  from  the  practice  of  medicine 
pending  the  determination  of  the  appeal. 

Arizona  constitutes  a  Staie  Board  of  Medical  Examiners, 
composed  of  representatives  of  different  schools  of  medical 
practice.  A  medical  school  diploma  or  an  examination  by  the 
board  is  a  prerequisite  for  a  license  to  practice.  The  courts 
have  no  jurisdiction  as  to  the  revocation  of  licenses. 

The  North  Carolina  act  relating  to  the  practice  of  medicine 
and  surgery  contains  the  following :  ^^  Provided  this  act  does 
not  apply  to  any  person  who  ministers  to  or  cures  the  sick  or 
suffering  by  prayers  to  Almighty  Qod,  without  the  use  of  any 
drug  or  material  means." 

Arkansas  has  passed  an  act  regulating  the  practice  of  medi- 
cine and  surgery  and  providing  for  a  Board  of  State  Medical 
Examiners.     Also  an  act  providing  that  the  license  of  any 
physician  may  be  revoked  for  the  employment  of  drummers, 
19 
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for  adyertising  by  any  improper  means,  for  obtaining  any  fee 
or  compensation  by  an  assurance  or  promise  that  a  manifestly 
incurable  disease  is  curable,  or  for  habitual  drunkenness. 

Arizona  regulates  the  practice  of  pharmacy  and  establishes 
a  state  board  for  that  purpose. 

Optometry. 

California  has  created  a  State  Board  of  Examiners  in 
Optometry,  which  is  defined  to  be  the  '^  employment  of  sub- 
jectiye  and  objective  mechanical  means  to  determine  the  accom- 
modatiye  and  refractive  states  of  the  eye  and  the  scope  of  its 
functions  in  general.''  Persons  desiring  to  practice  optometry 
are  required  to  pass  an  examination.  The  act  does  not  apply 
to  physicians  and  surgeons  authorized  to  practice  in  California, 
nor  to  persons  who  sell  spectacles  or  eye  glasses  in  the  ordinary 
course  of  trade. 

In  Nevada  all  persons  engaged  in  the  practice  of  optometry 
are  required  to  be  graduates  of  a  regularly  chartered  optical 
college. 

Osteopathy. 

Missouri  provides  for  a  State  Board  of  Osteopathic  Regis- 
tration and  Examination,  consisting  of  five  persons.  Appli- 
cants must  present  a  diploma  with  evidence  that  it  was  granted 
on  personal  attendance  and  completion  of  a  course  of  study  of 
not  less  than  four  terms  of  five  months  each  and,  if  required, 
must  pass  an  examination  by  the  board,  on  a  number  of  speci- 
fied subjects. 

In  New  Mexico  graduates  of  any  recognized  college  or 
school  of  osteopathy  in  the  United  States  or  Europe,  having 
a  course  of  study  of  at  least  four  terms  of  not  less  than  five 
months  each,  is  authorized  to  practice  the  profession  upon 
filing  an  affidavit  as  to  good  moral  character. 

Oklahoma  provides  for  a  Board  of  Osteopathic  Examiners. 
Applicants  must  produce  evidence  of  a  preliminary  education 
equal  to  a  high  school  diploma  or  a  teacher's  certificate  and  a 
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diploma  of  a  college  of  osteopathy  of  good  repute,  with  evi- 
dence that  the  diploma  was  granted  on  personal  attendance  on 
a  course  of  study  of  not  less  than  four  terms  of  five, months 
each,  but  the  evidence  of  the  preliminary  education  and  college 
diploma  and  diploma  of  osteopathy  is  not  required  if  the 
applicant  shall  prove  five  or  more  years  of  reputable  practice 
of  osteopathy  in  the  territory.  The  board  may  refuse  to 
grant  a  certificate  to  ^'  any  person  guilty  of  a  felony  or 
addicted  to  any  vice  to  such  a  degree  as  to  render  him  unfit  to 
practice  osteopathy,''  and  may,  after  notice  and  a  hearing, 
revoke  the  certificate  for  like  cause.  An  appeal  from  a  revo- 
cation lies  to  the  governor  and  the  attorney-general.  A  license 
to  practice  does  not  entitle  the  holder  thereof  to  administer 
drugs  or  to  perform  major  or  operative  surgery. 

Arkansas  also  has  provided  a  State  Board  of  Examiners  for 
Osteopaths. 

Vktbrinary  Medicine. 

State  Boards  of  Veterinary  Medicine  have  been  established 
in  Delaware,  North  Carolina,  Massachusetts  and  Oregon. 

Dentistry. 

Kansas  provides  for  the  appointment  of  a  State  Board  of 
Dental  Examiners.  Applicants  to  practice  dentistry  who 
present  a  diploma  from  a  reputable  dental  college  are  entitled 
to  a  certificate  to  practice.  Other  applicants  are  required  to 
pass  an  examination  by  the  board. 

In  Arizona  a  like  provision  has  been  made. 

Forestry. 

Washington  has  appointed  a  State  Forest  Fire  Warden,  with 
county  boards  of  deputy  forest  fire  wardens.  He  is  required 
to  enforce  all  laws  for  the  preservation  of  forests  and  investigate 
the  origin  of  all  forest  fires.  The  deputies  are  required  to 
patrol  their  district  as  often  as  possible ;  to  warn  all  campers 
and  other  users  of  fire ;  to  see  that  all  locomotives  are  pro- 
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Tided  with  spark  arresters  accordiDg  to  law ;  and  to  extinguish 
small  fires.  All  persons  refusing  to  render  them  assistance 
when  called  upon  are  punishable  by  fine. 

In  the  same  connection  an  act  in  New  Hampshire  provides 
that  the  owners  of  land  who  shall  plant  it  with  timber  or 
forest  trees,  not  less  than  1,200  to  the  acre  and  keep  the  same 
in  condition,  shall  be  entitled  to  a  large  rebate  in  the  payment 
of  taxes. 

Horticulture. 

In  five  far  Western  states  Boards  of  Horticulture  have  been 
established. 

In  California  the  Commissioner  of  Horticulture  is  required 
to  collect  books  on  the  subject  of  horticulture,  to  collect  statis- 
tics and  other  information  on  the  subject,  to  require  reports 
from  the  County  Boards  of  Horticulture  and  print  them  and 
to  circulate  in  the  state  and  elsewhere  bulletins  containing  in- 
formation best  adapted  to  promote  the  development  of  horti- 
culture in  the  state. 

He  is  authorized  to  act  with  the  governor  as  a  quarantine 
officer  for  the  protection  of  trees,  etc.,  against  contagion,  in- 
sects and  pests. 

South  Dakota  has  established  a  Department  of  Horticulture 
whose  duty  it  is  to  disseminate  information  on  that  subject  and 
to  promote  tree  planting  and  fruit  growing  and  floriculture  in 
the  state.  The  administration  of  the  department  is  conferred 
upon  the  State  Horticulture  Society. 

Washington  provides  for  a  Commissioner  of  Horticulture 
whose  duty  is  to  exercise  a  supervisory  protection  over  the 
horticultural  industries  of.  the  state  and  to  direct  horticulturists 
regarding  the  cultivation  of  trees  and  the  extermination  of  fruit 
pests.  Persons  engaged  in  the  business  of  selling  or  importing 
fruit  trees,  plants  and  nursery  stock  in  the  state  are  required 
to  take  out  a  license  for  that  purpose.  The  sale  of  infected 
fruit  trees  is  constituted  a  misdemeanor. 
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Minnesota  has  passed  an  act  providing  for  the  preservation 
of  the  forests  of  the  state  and  for  the  prevention  and  sup- 
pression of  forest  and  prairie  fires.  The  state  auditor  is 
made  a  fire  commissioner,  and  his  orders  are  to  be  supreme  in 
all  matters  relating  to  the  purposes  of  the  act.  The  super- 
visors of  towns,  mayors  of  cities  and  presidents  of  villages  are 
made  fire  wardens  of  their  respective  localities. 

An  act  of  Hawaii  provides  for  a  Board  of  Commissioners  of 
Agriculture  and  Forestry  of  five  members.  The  act  is  com- 
prehensive. Its  form  is  excellent  and  reflects  credit  on  the 
legislature  which  passed  it.  The  board  is  charged  with  duties 
concerning  forestry,  entomology  and  general  agriculture.  The 
act  forbids  bringing  into  the  territory  any  soil  or  rocks  hav- 
ing soil  adhering  thereto ;  also  the  importation  of  soil  or  sand 
around  the  roots  of  plants  or  trees  until  it  shall  have  been  re- 
moved to  a  suitable  place  for  inspection  and  quarantine. 

The  forestry  reservations  shall,  if  possible,  be  made  self- 
supporting,  a  provision  which  is  worthy  of  imitation  by  every 
state  and  territory  in  the  Union.  While  it  does  not,  perhaps, 
pertain  to  the  scope  of  this  Association,  it  may  not  be  out  of 
place  to  express  a  hope  that  the  public  authorities  will  every- 
where take  up  intelligently  the  subject  of  the  preservation 
of  forests.  The  Forestry  Bureau  of  the  general  government  is 
conducted  upon  a  high  level  of  scientific  training  and  effi- 
ciency. The  value  of  its  work  ought  to  be  better  known  to 
the  people  of  the  country.  We  have  depleted  our  forests  with 
the  recklessness  of  a  spendthrift.  The  increase  of  national 
wealth  by  their  conservation  would,  in  the  course  of  years,  be 
immense  if  the  proper  steps  were  taken  throughout  the  country. 

Nevada  provides  for  the  appointment  of  County  Horticul- 
tural Commissioners  for  the  destruction  of  noxious  insects. 

Utah  creates  a  State  Board  of  Horticulture,  and  charges  it 
with  the  duty  of  extirpating  fruit  pests  and  diseases,  and  quar- 
antining infested  orchards. 
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Entomology. 

An  act  of  New  Jersey  provides  for  a  State  Entomologist. 
It  forbids  the  sale  of  nursery  stock  until  it  has  been  duly  in- 
spected and  a  certificate  issued  to  the  yendor,  a  copy  of  which 
certificate  must  be  attached  to  every  car,  box,  bale  or  parcel 
of  nursery  stock  sent  out  or  delivered  by  him.  The  state 
entomologist  is  directed  to  inspect  all  nurseries  at  least  once 
a  year.  All  nursery  stock  shipped  into  New  Jersey  from  any 
foreign  state  or  country  must  be  accompanied  by  a  certificate 
of  inspection  by  an  officer  of  the  state  where  such  stock  was 
grown,  and,  in  default  thereof,  may  be  seized  by  the  state 
entomologist  and  if  found  to  be  infected  may  be  destroyed. 

In  Montana  the  state  entomologist  is  directed  to  investi- 
gate the  outbreaks  of  injurious  insects  so  far  as  it  is  possible 
without  conflicting  with  his  other  duties,  and  to  make  public 
demonstration  of  the  best  remedies  to  be  employed  for  their 
eradication. 

Irrigation. 

Nevada  has  passed  an  act  referring  to  the  federal  irrigation 
act  of  June  17,  1902,  expressing  the  intention  of  the  state  to 
co-operate  with  the  federal  government  under  that  act.  It  pro- 
vides that  the  water  of  all  natural  watercourses  and  lakes  not 
held  by  private  ownership  belong  to  the  public  and  are  subject 
to  appropriation  for  a  beneficial  use,  and  that  the  right  to  use 
the  water  so  appropriated  for  irrigation  shall  be  appurtenant 
to  the  land  irrigated,  and  that  beneficial  use  shall  be  the  basis, 
the  measure  and  the  limit  of  the  right.  It  declares  that  the 
use  of  all  water  now  appropriated,  or  that  may  hereafter  be 
appropriated,  is  a  public  use.  The  maximum  quantity  of 
water  which  may  be  appropriated  or  used  for  irrigating  pur- 
poses shall  not  exceed  three  acre  feet  per  year  for  each  acre  of 
land  supplied. 

Idaho  also  appoints  a  State  Board  of  Irrigation,  and  pro- 
vides that  after  the  passage  of  the  act  ^'  all  the  waters  of  this  state 
shall  be  controlled  and  administered  in  the  manner"  provided 
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in  the  act.  One  section  provides  that  any  right  to  use  water 
acquired  under  the  act  in  question,  or  otherwise,  shall  be  lost 
and  abandoned  by  failure  for  a  period  of  two  years  to  apply  it 
to  the  beneficial  use  to  which  it  was  appropriated — the  right 
to  use  the  water  thereupon  reverting  to  the  state. 

Cattle,  Shbep  and  Other  Commissions. 

California  creates  a  Sheep  Inspector  whose  deputies  in  each 
county  are  required  to  make  a  personal  examination  of  all 
sheep  at  specified  times,  and  at  other  times  upon  the  request 
of  sheep  growers. 

A  like  act  in  Utah  provides  for  a  Board  of  Sheep  Commis- 
sioners of  five  members  and  a  State  Inspector.  Sheep  growers 
having  infected  animals  are  required  to  treat  them  as  specified 
in  the  act,  and  a  failure  to  do  so  is  constituted  a  misdemeanor. 

A  Board  of  Cattle  Commissioners  of  three  members,  two  of 
whom  shall  be  veterinary  graduates,  is  provided  for  in  Ver- 
mont. The  board  possesses  quarantine  powers  against  the 
importation  of  suspected  domestic  animals.  The  board  has 
authority  to  destroy  infected  cattle,  their  value  to  be  paid  to 
the  owner  by  the  state,  but  not  to  exceed  fifty  dollars  for 
each  animal. 

Minnesota  has  established  a  State  Live  Stock  Sanitary 
Board  for  the  suppression  and  control  of  contagious  and 
infectious  diseases  of  domestic  animals. 

Related  to  this  class  of  subjects  for  legislation  is  an  act  of 
California  establishing  a  poultry  experiment  station,  for  which 
an  appropriation  of  $5,000  is  made. 

In  Idaho  and  New  Mexico  acts  have  been  passed  creating 
the  office  of  State  Fish  and  Game  Warden  with  very  full 
powers,  especially  in  Idaho.  The  Idaho  act  forbids  the  de- 
struction or  killing  of  moose,  buffalo,  antelope  or  caribou  at 
any  time. 

New  Jersey  has  created  a  Bureau  of  Shell  Fisheries,  the 
head  of  which  is  enjoined  to  collect  information  on  the  subject 
of  '^  the  oyster  and  clam  industry." 
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Washington  has  created  a  State  Oyster  Commission  with 
very  full  powers,  ''  authorizing  them  to  examine  all  existing 
oyster  reserves  and  to  do,  or  cause  to  be  done,  such  things  as 
may  be  deemed  advisable/' 

Barbers. 

In  some  of  the  states  the  state  government  has  undertaken 
to  direct  the  control  of  certain  public  activities  relating  closely 
to  public  health  and  welfare.  Thus  five  states  have  passed 
acts  regulating  the  business  of  barbers — what  is  called  in  the 
Kansas  act  the  ''barbering  profession." 

As  the  subject  matter  of  this  legislation  is  rather  new, 
I  refer  to  some  of  the  provisions  of  one  of  these  acts.  In 
Rhode  Island  a  Board  of  Examiners  is  provided.  They  are 
directed  to  hold  four  public  examinations  each  year.  Those 
about  to  enter  upon  the  business,  or  who  have  been  in  the 
business  for  less  than  two  years  prior  to  the  passage  of  the 
act,  may  make  application  to  the  board  stating  that  they  are 
of  good  moral  character  and  that  they  have  ^^  studied  the 
trade  of  harboring  "  for  at  least  two  years  as  an  apprentice  or 
"  in  a  barber's  school  or  schools  for  at  least  two  years."  The 
applicant  must  file  with  the  board  a  sworn  certificate  of  a 
practicing  physician  that  he  is  free  from  infectious  or  con- 
tagious diseases.  Thereupon  the  board  is  required  to  examine 
the  applicant  as  to  his  skill,  and,  if  satisfied  that  he  is  pos- 
sessed of  the  requisite  skill,  he  may  be  licensed.  The  board 
may  revoke  licenses  for  gross  incompetence  or  for  keeping  the 
shop  and  appliances  in  an  unsanitary  condition.  The  board 
has  power  to  summon  any  person  as  a  witness  when  charges 
have  been  preferred  against  a  barber.  Perhaps  the  most 
extraordinary  clause  in  the  act  is  that  any  barber  aggrieved 
by  a  ruling  of  the  Board  of  Examiners  may,  within  thirty 
days,  take  an  appeal  therefrom  to  the  appellate  division  of  the 
Supreme  Court,  which  is  directed  to  hear  his  case  as  soon  as 
may  be. 
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The  Utah  act  evidently  comes  from  the  same  source  as  the 
Rhode  Island  act,  but  it  adds  two  other  grounds  for  revocation 
of  license— conviction  for  crime  or  habitual  drunkenness — but 
it  does  not  impose  upon  the  Supreme  Court  of  the  state  the 
hearing  of  appeals  in  this  connection. 

The  act  in  New  York  provides  that  habitual  drunkenness 
for  six  months  immediately  preceding  a  charge,  and  gross 
incompetence,  as  well  as  the  use  of  unclean  appliances  and 
conviction  for  a  felony,  shall  be  a  ground  of  revocation  of  a 
barber's  license.  The  Kansas  act  is  substantially  to  the  same 
effect. 

Connecticut  has  a  brief  and  sensible  act  on  this  subject 
which  makes  rules  for  sterilizing  the  implements  of  barbers 
and  for  the  improvement  of  the  sanitary  condition  of  their 
shops,  subject  to  the  approval  of  the  State  Board  of  Health. 

No  doubt  sanitary  legislation  on  this  subject  will  be  useful 
and  is  needed,  but  there  seems  to  be  no  reason  why  the  state 
should  concern  itself  with  investigating  the  moral  character  of 
barbers. 

Embalming. 

Connecticut  requires  the  appointment  of  a  State  Board  of 
Embalmers.  Any  person  who  wishes  to  practice  the  ^'  profes- 
sion of  embalming**  is  required  to  pass  an  examination  in 
writing,  upon  which,  if  of  good  moral  character,  he  may  be 
licensed  for  a  year. 

A  like  act  has  been  passed  in  Maine.  In  that  state  a  good 
moral  character  does  not  seem  to  be  required. 

In  Texas  a  State  Board  of  Embalming  is  established  for 
the  purpose  of  preventing  the  spread  of  contagious  diseases, 
and  those  engaging  in  the  business  are  required  to  be  examined 
on  specified  subjects  and  to  be  licensed. 

Other  State  Boards. 

Indiana  creates  a  State  Anatomical  Board,  consisting  of  the 
president  of  the  State  Board  of  Health  and  one  representative 
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front  each  of  the  medical  and  dental  schools  in  the  state.  It 
is  made  the  duty  of  every  public  officer,  hospital,  jail  or  other 
public  or  charitable  institution  haying  the  control  of  the  dead 
body  of  any  person  not  claimed  by  the  relatives  or  legal  rep- 
resentatives to  notify  the  board  of  the  fact  and  to  deliver  such 
body  to  the  board  unless  it  shall  have  been  claimed  by  some 
duly  authorized  person,  provided  that  ^'  if  the  deceased  person 
is  a  traveler  who  died  suddenly,  except  said  traveler  belong  to 
that  class  commonly  known  as  tramps,  .the  said  body  shall  be 
buried." 

State  Text  Book  Commissions  are  provided  by  acts  in  Mon- 
tana and  Alabama.  Their  most  important  duty  is  to  adopt 
such  text  books  in  the  schools  as  they  may  deem  best.  Books 
adopted  are  to  continue  in  use  for  a  series  of  years.  It  is 
made  a  misdemeanor  for  any  school  officer  to  use  text  books 
other  than  those  adopted  by  the  commission,  except  supple- 
mental or  reference  books. 

A  State  Board  of  School  Land  Commissioners  and  a  State 
Board  of  Land  Commissioners  are  provided  for  by  an  act  of 
Wyoming.  They  have  the  control  of  all  lands  granted  to  the 
state  for  the  support  of  public  schools  and  of  other  lands. 

Idaho  creates  a  State  Library  Commission  and  places  it  in 
charge  of  the  traveling  libraries  belonging  to  the  state. 

North  Carolina  appoints  a  Historical  Commission  of  five 
persons  and  authorizes  them  to  spend  $500  a  year  to  collect 
"  from  files  of  old  newspapers,  court  records,  charter  records 
and  elsewhere  valuable  documents  pertaining  to  the  history  of 
the  state." 

A  State  Art  Society  is  created  by  a  Minnesota  act  to  stimulate 
interest  in  the  fine  arts,  and  the  development  of  the  infiuence  of 
art  in  education  and  to  foster  the  introduction  of  art  in  manu- 
factures. There  is  to  be  a  governing  board  of  nine  members, 
seven  of  whom  shall  be  appointed  by  the  governor.  The  act 
provides  for  membership  in  the  society  and  for  lectures,  exhi- 
bitions, prizes,  etc. 
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A  State  Board  of  Coal  Mining  is  created  by  an  act  in  Mis- 
soari.  It  is  required  to  pass  upon  the  practical  and  technical 
fitness  of  persons  seeking  positions  as  mine  foremen,  mine  ex- 
aminers and  hoisting  engineers.  The  act  provides  for  the 
examination  of  all  such  on  carefully  specified  qualifications. 
It  makes  it  unlawful  for  the  operator  of  any  mine  to  employ 
persons  in  those  capacities  who  are  not  certified  as  to  compe- 
tency by  the  board,  except  in  case  of  an  emergency,  and  then 
for  a  period  not  to  exceed  ten  days.  The  board  may  revoke 
its  certificates  after  a  proper  hearing. 
*  In  Tennessee  a  General  Mining  Inspector  is  appointed,  with 
two  district  inspectors.  Mine  and  assistant  mine  foremen 
and  ^^fire  bosses"  are  required  to  be  licensed.  Practical  de- 
tails are  given  as  to  the  required  methods  of  mining. 

Maine  has  established  a  Mining  Bureau  for  the  collection 
and  dissemination  of  mining  information. 

In  Connecticut  a  State  Geological  and  Natural  History 
Survey  is  established  under  the  direction  of  the  governor  and 
the  presidents  of  four  colleges  who  are  to  serve  without  com- 
pensation. 

Four  far  western  legislatures  have  created  State  Boards  of 
Health.  The  most  notable  provision  in  the  Oregon  act  is  that 
county  judges  are  made  a  part  of  the  County  Boards  of  Health, 
together  with  the  county  physician,  and  '^  where  it  is  deemed 
inexpedient  to  have  a  county  physician,  the  county  judge  shall 
act  as  health  officer  and  constitute  the  County  Board  of  Health." 
The  judges  are  required  to  collect  vital  statistics  and  make 
monthly  reports  to  the  State  Board  of  Health  of  all  infectious 
diseases,  the  causes  therefor,  place  of  burial,  births  of  children, 
etc.  We  cannot,  in  my  opinion,  help  regretting  every  fresh 
instance  of  the  imposition  upon  judges  of  extrajudicial  duties. 
The  extent  to  which  this  is  done  is  growing.  It  is,  perhaps,  in 
the  nature  of  a  compliment  to  the  bench  that  they  are  believed 
by  the  people  to  be  competent  and  faithful  in  the  discharge  of 
duties  of  this  sort,  but  the  injurious  efiect  of  the  practice  can- 
not be  doubted.     And  the  danger  is  much  increased  under  our 
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preyalent  system  of  electing  our  judges.  It  is  not  a  question 
as  to  whether  they  perform  well  these  new  duties.  There  is 
no  doubt  that  judges  have  done  well  what  they  have  done  out- 
side of  their  judicial  office — ^better  perhaps  on  the  whole  than 
laymen  would  have  done  it.  But  the  tendency  is  to  bring  the 
judiciary  more  and  more  into  politics  and  to  lower  the  respect 
of  the' average  person  for  the  judicial  office.  There  is  a  very 
great  difference  in  the  mind  of  the  public  between  a  judge 
on  the  bench  administering  justice  and  the  same  judge  grant- 
ing a  license  for  the  sale  of  liquor  or  standing  behind  a  desk 
for  the  registration  of  births  and  deaths.  Good  service  to 
the  public,  even  in  matters  of  great  importance,  is  bought  at  a 
high  price  when  paid  for  by  anything  which  tends  in  the 
slightest  degree  to  diminish  a  deep  feeling  of  popular  respect 
for  judges  acting  in  the  administration  of  justice.  And  I  can- 
not help  viewing  with  regret  and  a  certain  amount  of  solicitude 
what  seems  to  me  a  growing  tendency  to  call  upon  judges  of 
high  rank  for  the  performance  of  extrajudicial  duties  in  mat- 
ters of  national  or  even  international  concern.  I  would  have 
the  judges  devote  their  entire  time  and  thought  and  their  lives  to 
purely  judicial  labors.  And,  though  it  is  of  less  weight,  it  must 
be  remembered  that  the  business  of  a  court  suffers  when  its 
members  are  engaged  upon  other  work.  The  dockets  of  our 
higher  courts  are  overcrowded  and  many  or  most  of  the  courts 
are  behindhand  with  their  work.  This,  in  turn,  is  chiefly  re- 
sponsible for  the  reproaches  that  are  so  often  cast  upon  the 
law's  delays.  It.  has,  I  believe,  been  the  opinion  of  able  law- 
yers that  judges  cannot  constitutionally  be  called  upon  to 
perform  any  other  than  judicial  functions,  but  the  practice 
of  calling  upon  them  for  the  performance  of  outside  duties 
has,  perhaps,  become  too  fixed  to  permit  a  return  to  this  con- 
servative view  of  the  question. 

The  State  Board  of  Health  established  in  New  Mexico  is 
merely  a  board  for  licensing  medical  practitioners,  with  power 
to  revoke  the  license  of  anyone  who  had  been  found  guilty  of 
immoral  or  unprofessional  conduct. 
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Arizona  has  passed  a  very  comprehensive  act  creating  a 
State  Board  of  Health. 

The  Board  of  Health  established  in  Oklahoma  is  likewise  a 
board  for  licensing  physicians.  It  has  power  to  quarantine 
against  contagious  or  infectious  diseases  and  also  to  destroy 
impure  articles  of  food  offered  for  sale.  Practicing  medicine 
without  a  license  is  made  a  misdemeanor,  but  this  does  not 
apply  to  any  practitioner  ^'  residing  on  the  border  of  a  neigh- 
boring state  or  territory"  duly  authorized  by  its  laws  to  prac- 
tice medicine  therein,  if  his  practice  extends  into  the  limits  of 
Oklahoma,  provided  he  does  not  have  an  o£Sce  in  the  territory. 
Under  this  provision  the  eminent  German  surgeon  who  has 
recently  visited  the  United  States  would,  if  he  had  conferred 
upon  any  poor  sufferer  in  Oklahoma  the  benefit  of  his  great 
skill,  have  been  subject  to  fine  or  imprisonment  or  both. 

In  California  a  State  Board  of  Charities  has  been  created, 
with  visitatorial  power  over  charities  and  penal  institutions. 

In  Texas  a  Bureau  of  Vital  Statistics  has  been  created 
whose  duties  are  confined  to  the  registration  of  births  and 
deaths. 

Oregon  has  created  a  Commissioner  of  Labor  Statistics  and 
Inspector  of  Workshops  and  Factories.  He  is  elected  every 
four  years  at  a  general  election.  His  duties  are  to  enforce 
health  laws  in  workshops  and  factories  and  all  laws  enacted 
for  the  protection  of  the  working  classes  and  laws  prescribing 
the  qualifications  of  persons  in  trades  and  handicrafts.  Own- 
ers of  factories  are  required  to  make  reports  to  him  when 
required.  These  reports  are  to  be  deemed  confidential  so  far 
as  the  names  of  persons  are  concerned. 

Connecticut  has  taken  a  step  in  what  I  believe  to  be  the 
right  direction — the  establishment  of  a  State  Police  Depart- 
ment. 

The  department  is  to  be  managed  by  five  commissioners. 
It  is  to  have  its  general  oflSce  in  the  city  of  Hartford  and  its 
duties  are  defined  as  follows : 

''  Said  department,  when  requested  by  the  governor,  any 
state  attorney,  coroner  or  any  other  legally  appointed  prose* 
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eating  officer  in  the  state,  shall,  wheneyer  practicable  and  in 
all  reasonable  ways,  assist  in  the  inyestigation,  detection  and 
prosecution  of  all  criminal  matters  within  the  jurisdiction  of 
the  officer  making  such  request ;  and  the  superintendent  and 
assistant  superintendent  of  said  department  and  any  state 
policemen  shall  hare  and  may  exercise  in  any  part  of  the 
state  the  same  power  with  respect  to  criminal  matters  and  the 
enforcement  of  the  laws  relating  to  intoxicating  liquors  and 
gaming  as  sheriffs,  police  or  constables  now  exercise  in  their 
respective  jurisdictions.  Said  department  shall  also  render 
assistance,  when  requested,  if  practicable,  to  any  sheriff  or 
chief  or  superintendent  of  police  in  any  part  of  the  state. 
Whenever  said  state  policemen  shall  not  be  engaged  in  any 
specific  work  as  provided  for  in  this  section,  they  shall,  under 
such  rules  as  may  be  made  by  said  commissioners,  and  under  the 
direction  of  said  superintendent,  use  their  best  endeavors  to 
prevent  crime,  preserve  the  peace  of  the  state  and  secure  the 
detection,  arrest  and  conviction  of  offenders." 

A  section  of  the  act  provides  that  any  member  of  the  State 
Police  Department  may  request  any  sheriff  or  deputy  sheriff, 
policeman  or  constable  ^'  to  assist  in  the  investigation,  detec- 
tion and  prosecution  of  criminal  offenses  within  the  jurisdic- 
tion, and  such  officer  shall,  when  so  requested,  render  all 
reasonable  assistance."  Sheriffs  and  deputy  sheriffs,  policemen 
and  constables  are  required,  with  the  consent  of  the  authority 
to  which  they  are  subject,  ^'  to  go  to  any  part  of  the  state 
when  requested  by  the  superintendent  of  the  state  police, 
and  while  acting  under  the  authority  of  such  superintendent, 
shall  have  all  the  powers  conferred  upon  state  policemen  under 
the  provisions  of  this  act." 

There  can  be  no  doubt,  in  my  opinion,  that  a  trained  body 
of  state  police,  if  of  proper  numerical  strength,  would  be  far 
more  efficient  to  preserve  the  peace  than  any  number  of  militia 
that  might  be  called  out  for  the  purpose.  Being  ready  for  ser- 
vice at  any  moment,  and  capable  of  rapid  transportation  to  any 
part  of  a  state,  they  could  be  used  to  advantage  in  the  early 
stages  of  public  violence  and  would  probably  be  able  in  most 
cases  to  check  the  growth  of  any  popular  outbreak  at  the  out- 
set.    The  sheriff's  posse,  as  a  conservator  of  public  peace,  may 
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have  sufficed  four  hundred  years  ago,  but  it  seems  inadequate 
to  the  needs  of  the  present  day,  and  has,  I  believe,  uniformly 
proved  to  be  so. 

An  unfortunate  provision  in  the  act  is  that  which  lodges 
the  appointment  of  the  police  commissioners  with  the  judges 
of  the  Superior  Court  of  the  state.  The  office  is  purely  an 
executive  office,  and  there  is  no  reason  to  burden  the  judiciary 
with  the  duty  of  filling  it. 

A  State  Engineer  is  provided  for  in  Utah  in  connection 
with  the  waters  of  the  state  and  irrigation.  Utah  has  created 
a  State  Chemist,  who  is  directed  to  analyze  all  articles  of  food 
and  drink  submitted  to  him  by  the  State  Dairy  and  Food  Com- 
missioner; and  Wyoming  has  created  the  office  of  State 
Chemist  for  the  same  purpose,  and  for  analyzing  illuminating 
oils. 

In  New  Mexico  the  office  of  Traveling  Auditor  and  Bank 
Examiner  is  created.  The  office  appears  to  be  a  novelty  in 
some  respects.  In  addition  to  the  general  duties  of  a  bank 
examiner,  this  officer  is  given  general  supervision  over  the 
accounts  of  county  treasurers  and  tax  collectors.  He  is  also 
directed  to  visit  each  county  seat  at  least  twice  a  year  and  to 
report  the  result  of  his  audits  to  the  county  commissioners.  He 
must  report  to  the  governor  information  in  detail  concerning 
county  bonds  and  the  steps  taken  for  their  payment,  and  his 
report  must  also  state  the  assessed  value  of  property  in  each 
county  for  taxation  purposes;  the  amount  and  levy  of  all 
taxes,  and  the  purpose  thereof;  the  condition  of  public  prop- 
erty, and  such  other  information  with  regard  to  the  financial 
affairs  of  the  counties  as  he  may  deem  necessary  for  the 
information  of  the  governor.  He  is  given  general  supervision 
over  the  compilation  of  the  tax  rolls  of  the  counties,  and  it  is 
his  duty  to  prepare  and  lay  before  the  Territorial  Board  of 
Equalization  a  general  abstract  of  taxable  property  of  the  ter- 
ritory. 

In  Washington  an  act  provides  for  the  issuing  of  licenses  to 
public  accountants,  after  examination,  by  a  State  Board  of 
Accountancy  created  by  the  act  for  that  purpose. 
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Registration  of  Trained  Nurses. 

Provision  is  made  for  the  registration  of  trained  nurses  by 
a  State  Board  of  Examiners  in  New  Hampshire,  but  trained 
nurses  are  permitted  to  pursue  their  vocation  in  that  state 
without  registration. 

Provision  is  made  in  New  York  for  the  registration  of  nurses 
by  the  regents  of  the  University  of  the  State  of  New  York  as- 
sisted by  a  Board  of  Examiners.  The  act  appears  to  create  a 
class  to  be  known  as  registered  trained  nurses. 

In  New  Jersey  all  trained  nurses  must  obtain  a  license  from 
the  clerk  of  the  proper  county.  An  applicant  for  a  license 
is  required  to  present  a  diploma  from  a  training  school  con- 
nected with  a  hospital  in  the  state,  or  a  school  outside  the  state 
having  like  qualifications. 

In  California  certain  hospital  nurses  must  be  registered. 

Virginia  provides  for  the  licensing  of  professional  nurses  by 
a  State  Board  of  Examiners,  after  an  examination  as  to  fitness, 
upon  proof  of  a  sufficient  preliminary  education  and  diploma 
from  a  training  school  in  good  standing.  The  act  does  not 
prohibit  any  person  from  nursing  the  sick  for  hire  who  does 
not  assume  to  be  a  graduate  nurse. 

Other  State  Licenses. 

A  practical  result  of  the  coal  strike  of  1902  will  be  found 
in  a  Massachusetts  act  which  provides  that  no  person  or  cor- 
poration shall  carry  on  the  business  of  selling  coal  or  coke,  as 
principal  or  agent,  at  wholesale  or  retail,  without  a  license  from 
the  secretary  of  the  commonwealth.  Licenses  may  be  sus- 
pended or  revoked  by  him  after  a  fair  hearing  for  using  false 
weights  or  measures,  for  charging  extortionate  prices,  for  com- 
bining unlawfully  with  other  persons  or  unlawfully  discrimi- 
nating in  the  conduct  of  the  business,  or  for  any  other  just 
and  sufficient  reason.  The  licensee  who  is  aggrieved  to  ap- 
peal to  a  justice  of  the  Superior  Court. 

Sailors'  boarding  houses  in  certain  localities  are  required  by 
a  California  act  to  be  licensed,  under  a  very  heavy  penalty. 
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Plumbers  are  required  to  be  licensed  in  Oregon,  and  also  in 
Kansas  in  cities  of  upwards  of  7,000  population. 

Provision  is  made  in  Idaho  for  licensing  land  surveyors 
after  an  examination  by  a  state  board.  Surveys  of  land  or 
plots  or  subdivisions  are  not  legal  unless  made  by  a  licensed 
surveyor. 

Itinerant  vendors  of  drugs,  whether  principal  or  agent,  are 
required  to  be  licensed  in  California  under  an  act  which  pro- 
vides a  very  handsome  license  fee  of  $200. 

An  act  has  been  passed  in  Montana  which  is  probably  not 
*  intended  for  the  promotion  of  trade.     It  is  as  follows : 

'^  That  every  person,  firm  or  corporation  who  peddles  out, 
or,  after  shipment  to  this  state,  canvasses  and  sells  by  sample 
to  users  or  consumers  clocks,  agricultural  implements  or 
machinery,  stoves  or  ranges,  wagons,  buggies,  carriages, 
surreys  and  other  similar  vehicles,  washing  machines  or  churns, 
shall  pay  in  advance  a  license  tax  of  $500  for  each  calendar 
year,  or  any  portion  thereof,  to  be  paid  in  each  county  in 
which  said  occupation  is  pursued.'' 

In  West  Virginia,  dealers  in  fruit  trees,  vines  and  shrub- 
bery, who  employ  traveling  agents  are  required  to  take  out 
a  license  in  each  county  in  which  they  pursue  the  business. 

By  an  act  of  California,  dealers  in  commercial  fertilizers 
selling  for  over  eight  dollars  a  ton  are  required  to  be  registered 
and  to  pay  a  small  tax,  and  every  parcel  or  package  offered  for 
sale  must  be  accompanied  by  a  printed  label  containing,  among 
other  things,  a  chemical  analysis  of  the  article,  stating  the 
percentages  appearing  to  be  therein. 

By  an  act  of  Oregon,  the  business  of  storing  grain  for  hire 
requires  a  license,  and  the  county  courts  of  the  several  coun- 
ties are  directed  to  issue  licenses  therefor  in  proper  cases. 
This  act  is  still  another  instance  of  placing  extrajudicial  duties 
upon  judges. 

Junk  dealers  are  required  to  be  licensed  in  New  York. 
One  who  purchases  pig  metal,  copper  wire  or  brass  car  jour- 
nals is  required  to  receive  from  the  seller  a  written  state- 
20 
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ment  as  to  when,  where  and  from  whom  he  obtained  the 
property,  together  with  the  age,  residence  and  occupation  of 
the  seller  and  the  name  of  his  employer  and  the  place  of  his 
employment,  which  statement  the  junk  dealer  shall  file  in  the 
o£Sce  of  the  chief  of  police  or  the  sheriff'  of  the  county,  as  the 
case  may  be,  and  property  so  purchased  must  be  kept  in 
separate  or  distinct  piles  or  packages  for  a  period  of  five  days 
succeeding  the  purchase,  bearing  a  tag  giving  the  name  of  the 
seller  and  his  residence  and  the  date  of  such  purchase.  This 
act  applies  only  to  cities  of  the  first  class. 

Venders  of  milk  and  cream  within  the  limits  of  counties  of 
the  first,  second  and  third  class  in  Montana  are  required  to  be 
licensed.  Under  the  same  act  dealers  in  fresh  meats,  fish  and 
poultry  in  the  same  counties  are  required  to  be  licensed,  and 
an  inspector  is  enjoined  to  inspect  each  dairy  supplying  milk 
to  the  public  at  least  once  a  month,  issuing  a  certificate  as  to 
the  health  and  the  sanitary  condition  of  the  dairy  every  ninety 
days.  Any  person  selling  skim  milk  must  distinctly  mark  the 
same  with  the  words  ^'skim  milk/'  Milk  from  cows  that 
have  used  contaminated  water  cannot  be  sold. 

Employment  Agencies. 

California  provides  that  employment  agencies  must  not  take 
their  pay  in  advance  of  services  rendered,  and  if  the  person 
seeking  employment  fails,  ^'  through  no  neglect  or  laches  of 
his  own,''  to  secure  employment,  the  consideration  money  paid 
the  agency  shall  forthwith  be  paid  back  upon  demand. 

The  Illinois  act  on  the  same  subject  is  very  elaborate.  The 
state  undertakes  the  business  in  all  cities  of  not  less  than 
50,000  population  and  establishes  therein  free  employment 
offices  under  the  charge  of  superintendents  appointed  by  the 
governor  with  the  advice  and  consent  of  the  senate.  Weekly 
reports  are  to  be  made  to  the  State  Bureau  of  Labor  Statistics 
and  these  are  to  be  published  by  the  bureau.  Each  superin- 
tendent is  required 'Ho  put  himself  in  communication  with 
the  principal  manufacturers,  merchants  and  other  employers 
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of  labor."  He  may  advertise  in  newspapers  for  sach  situations 
as  he  has  applicants  to  fill,  and  in  trade  journals  published  in 
the  state  of  Illinois  or  elsewhere.  No  charge  is  made  to  appli- 
cants for  obtaining  employment.  Applications  for  work  are 
not  limited  '^  to  manual  occupation/'  but  include  ^^  professional 
seryice  and  all  other  legitimate  service." 

Private  employment  agencies  are  permitted  upon  the  payment 
of  a  license  fee  and  the  filing  of  a  bond  in  the  sum  of  9500. 
The  maximum  charge  for  services  is  fixed  at  two  dollars,  but  if 
an  applicant  for  employment  does  not  get  work  for  a  month, 
he  is  entitled  to  the  return  of  his  money  if  he  demands  it 
within  thirty  days  thereafter. 

There  is  danger  that  governmental  regulations  may  tend  to 
become,  like  social  duties  in  our  modem  civilization,  too  com- 
plicated. I  doubt  if  the  vigorous  self-supporting  American 
man  or  woman  stands  in  need  of  such  aid. 

Thb  Militia. 

I  have  called  attention  to  the  Federal  Militia  Act.  Texas, 
Georgia,  Idaho,  South  Dakota,  Oklahoma  and  Hawaii  have 
enacted  military  codes.  Illinois  has  enacted  a  military  and 
naval  code. 

Election  Laws. 

An  Idaho  act  provides  very  fully  for  the  holding  of  primary 
elections  by  any  political  party  for  the  purpose  of  electing 
delegates  to  political  conventions.  It  forbids  any  person  voting 
during  any  calendar  year  at  a  primary  election  of  more  than 
one  political  party. 

Perhaps  the  most  interesting  election  laws  are  those  relating 
to  the  introduction  of  voting  machines. 

New  Jersey  directs  the  State  Board  of  Voting  Machine 
Commissioners  to  purchase  voting  machines  for  use  at  elections. 

A  like  act  was  passed  in  California  and  Illinois. 

Massachusetts  likewise  provides  for  a  State  Board  of  Voting 
Machine  Examiners  consisting  of  three  persons,  one  of  whom 
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shall  be  an  expert  in  patent  law  and  two  shall  be  mechanical 
experts. 

An  act  was  passed  in  Oregon  to  extend  the  Australian  bal- 
lot law  to  elections  in  all  cities  and  towns  of  two  thousand  in- 
habitants and  over. 

Initiative  and  Referendum. 

Oregon  has  passed  an  act  to  make  effective  the  well-known 
provisions  of  its  new  constitution.  The  machinery  of  the 
system  is  put  in  motion  in  the  case  of  a  Referendum  by  peti- 
tion of  twenty  voters  to  the  effect  that  ^^  we,  the  undersigned 
citizens  and  legal  voters  of  the  State  of  Oregon,  respectfully 
order '\thB,t  senate  bill,  etc.,  passed  by  the  legislative  assem- 
bly, shall  be  referred  to  the  people  of  the  state  for  their  ap- 
proval or  rejection. 

In  the  case  of  the  Initiative,  the  petitioners  ^^  respectfully 
demand  that  the  following  proposed  "  law,  or  amendment  to  the 
constitution,  shall  be  submitted  to  the  electors  of  the  state  for 
their  approval  or  rejection. 

The  secretary  of  state  first  passes  on  the  sufficiency  of  the 
petition,  and  an  appeal  lies  from  his  decision  to  the  Supreme 
Court  of  the  state.  Upon  the  filing  of  such  a  petition,  he  shall 
notify  the  governor  thereof  and  the  governor  **  shall  forthwith 
issue  his  proclamation  announcing  that  such  a  petition  has 
been  filed."  This  is  published  four  times  in  four  consecutive 
weeks  in  one  daily  or  weekly  newspaper  in  each  judicial  dis- 
trict of  the  state. 

Provision  is  made  for  the  circulation  in  the  state  of  pam- 
phlets for  and  against  proposed  measures.  If  any  popular  vote 
is  in  the  affirmative,  the  governor  is  required  to  publish  the 
fact  when  issuing  his  proclamation,  and  declare  that  the  meas- 
ure approved  by  a  majority  of  the  voters  is  in  full  force  and 
effect  as  a'law  of  the  state. 

This  would  seem  to  be  popular  government  run  wild.  The 
experiment  will  be  watched  with  interest.  Its  general  adop- 
tion in  other  states  may  be  doubted. 
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I  note  that  the  legislature  of  Massachusetts  has  proposed  an 
amendment  to  its  constitution,  providing  that  if  50,000  quali- 
fied Toters,  of  whom  not  more  than  25,000  shall  be  from  any 
one  county,  petition  the  general  court  for  any  specific  amend- 
ment of  the  constitution,  such  amendment  may,  by  a  vote  of  the 
general  court,  be  submitted  to  a  popular  vote,  and  if  a  majority 
of  the  qualified  voters  approve  the  same,  and  if  it  shall  be 
afterwards  ratified  by  two-thirds  of  the  qualified  voters  at  the 
next  state  election,  the  amendment  shall  become  a  part  of  the 
constitution. 

Popular  Election  of  Senators. 

The  legislatures  of  a  number  of  states  have  passed  joint 
resolutions  in  favor  of  the  election  of  senators  of  the  United 
States  by  popular  election.  The  number  is  so  considerable 
that  the  fact  would  seem  to  show  a  trend  of  public  opinion,  in 
certain  parts  of  the  country  at  least,  in  this  direction.  It  will 
be  observed  that  the  only  two  states  east  of  the  Mississippi 
River  in  which  such  action  has  been  taken  are  Illinois  and 
Tennessee,  and  that  Tennessee  and  Missouri  are  the  only  two 
Southern  States.  I  give  the  list :  Oregon,  Washington,  Cali- 
fornia, Montana,  Idaho,  Nevada,  Utah,  Texas,  Missouri, 
Tennessee  and  Illinois. 

Municipal  Ownership  of  Street  Railways,  Tele- 
phones, ETC. 

There  has  been  but  little  legislation  on  this  subject.  While 
the  movement  towards  municipal  ownership  of  various  activities 
is  very  attractive  to  some  minds,  others  are  probably  awaiting 
the  result  of  like  experiments  in  certain  English  colonies,  where 
the  system  has  been  largely  introduced,  and  in  Europe.  I 
have  observed  in  the  more  recent  discussions  on  this  subject  a 
very  considerable  doubt  as  to  whether  it  has  been  successful 
or  is  desirable.  It  may  be  that  our  present  failure  in  the  good 
government  of  municipalities  is  reason  enough  for  postponing 
this  development  until  we  have  learned  to  govern  them  with . 
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as  much  success  as  we  have  obtained  in  other  departments  of 
governmental  activity. 

Kansas  has  passed  acts  authorizing  two  specified  counties  to 
construct  and  operate  telephone  lines.  It  has  abo  authorized 
one  of  its  counties  to  drill  wells  for  gas  and  to  provide  for  the 
control  and  disposition  of  the  same  and  to  issue  bonds  therefor. 

Illinois  passed  an  act  to  authorize  cities  to  acquire,  con- 
struct, operate  and  lease  street  railways. 

In  South  Carolina  an  act  was  passed  authorizing  incorpo- 
rated towns  and  cities  to  own  and  operate  quarries  for  the 
purpose  of  improving  roads. 

Methods  of  Punishment  of  Criminals. 

In  New  Hampshire,  where  the  jury  finds  the  accused  guilty 
of  murder  in  the  first  degree,  '^  the  punishment  shall  be  life 
imprisonment,  unless  the  jury  shall  add  to  the  verdict  the  words 
capital  punishment."  It  is  not  unlikely  that,  in  practice,  this 
will  result  in  the  abolition  of  capital  punishment. 

New  Mexico  very  properly  provides  that  the  death  penalty 
shall  be  inflicted  within  an  enclosure  and  in  the  presence  of  not 
more  than  twenty  persons,  '^  including  members  of  the  medical 
profession,  oflScers  of  the  law,  clergymen  and  members  of  the 
press,  the  said  list  to  be  prepared  by  the  sheriff  and  approved 
by  the  district  judge." 

A  similar  act  was  passed  in  North  Dakota.  It  permits  the 
presence  at  an  execution  of  only  the  board  of  trustees  and 
the  physician  of  the  state  penitentiary,  the  clergyman  in  at- 
tendance and  such  other  persons  not  exceeding  five  in  number 
as  the  prisoner  may  designate,  representatives  of  the  news- 
paper in  the  county  in  which  the  crime  was  committed  and 
one  reporter  from  each  newspaper  published  in  Bismarck. 

Delaware  provides  that  a  prisoner  charged  with  crime  for 
whom  bail  had  been  given  shall  not  be  taken  into  custody, 
either  before  or  after  pleading  to  the  indictment,  unless  he 
shall  have  been  surrendered  by  his  bondsmen ;  and  that  at  the 
trial,  such  prisoner  shall  not  be  placed  within  the  prisoner's 
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box  daring  the  trial,  but  shall  have  an  opportunity  of  ^'  full 
and  free  communication"  with  his  counsel. 

Minnesota  requires  that  persons  convicted  of  or  charged 
with  a  crime  shall  be  isolated  from  public  gaze,  by  requiring 
the  use  of  closed  public  vehicles  and  patrol  wagons  for  their 
conveyance. 

Illinois  provides  somewhat  elaborately  for  the  employment 
of  convicts.  It  creates  a  Board  of  Prison  Industries,  which 
is  enjoined  to  put  into  operation  '^  a  scheme  of  prison  industry 
best  calculated  to  promote  the  interests  of  the  state."  The 
board  is  '^  particularly  charged  with  the  duty  "  of  seeing  that 
the  products  of  convict  labor  shall  not  be  sold  in  the  open 
market  or  compete  with  the  products  of  free  labor  except  as 
provided.  The  act  forbids  convict  labor  to  be  let  or  farmed 
out  except  that  prisoners  may  work  for  and  the  products  of 
their  labor  may  be  disposed  of  to  the  state,  or  any  political 
division  thereof,  or  for  or  to  any  public  institution  maur 
aged  and  controlled  by  the  state  or  any  political  division 
thereof. 

An  interesting  feature  of  the  act  is  the  provision  that  pris- 
oners of  the  higher  grade  are  to  be  employed  with  the  primary 
object  of  fitting  them  for  honest  industry  after  their  discharge, 
and,  secondly,  to  supply  ''the  greatest  amount  of  useful 
products"  for  the  good  of  the  state.  The  labor  of  prisoners  of 
the  second  grade,  ''  those  appearing  to  be  incorrigible  or  more 
vicious,"  is  to  be  directed  to  the  production  of  useful  articles, 
while  the  labor  of  the  lowest  grade  is  directed  to  such  exercise 
as  shall  tend  to  the  preservation  of  health  and  incidentally  to 
the  production  of  useful  articles.  Road  material  manufac- 
tured by  convicts  shall  be  furnished  free  to  all  political 
divisions  of  the  state. 

Provision  is  made  by  which  certain  convicts  may  receive 
pay  for  their  work,  which  may  be  drawn  by  the  prisoner 
during  his  imprisonment  to  aid  his  family  or  for  books, 
instruments,  etc.,  or  it  may  be  disbursed  without  the  consent 
of  the  prisoner.     Any  residue  remaining  at  the  end  of  his 
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term  is  subject  to  his  draft,  and  the  prisoner  may  bequeath  any 
sum  that  may  be  due  him  at  the  time  of  his  death. 

Alabama  permits  the  Board  of  Conyict  Inspectors,  with  the 
consent  of  the  governor,  to  employ  male  convicts,  physically 
constituted  for  that  work,  to  mine  coal  upon  lands  of  the  state 
for  the  account  of  the  state  and  to  hire  such  convicts  to  coal 
operators. 

In  Oklahoma  male  persons  sentenced  to  imprisonment  for 
five  years  or  less  in  the  penitentiary  may  be  required  to  work 
upon  the  highways  under  the  control  of  the  sheriffs  of  the 
various  counties. 

New  Mexico  directs  the  prison  authorities  to  construct  a 
certain  highway  by  the  labor  of  convicts,  and  provides  for  an 
additional  ^^good  time  allowance*'  conditioned  upon  '^  their 
good  behavior  and  cheerful  compliance*'  with  any  and  all 
rules  for  their  management  and  control. 

California  forbids  any  man  in  any  state  institution  to  be 
employed  in  the  production  of  any  article  intended  for  the 
personal  use  of  any  state  o£Scer  or  officer  or  employee  of  any 
state  institution,  with  the  exception  of  any  repair  work  con- 
nected with  such  institution. 

New  Jersey  provides  a  system  of  probation  officers. 

The  system  of  indeterminate  sentence  of  convicts,  except 
those  convicted  of  murder  or  treason,  is  introduced  by  a  Kan- 
sas act,  and  in  Massachusetts  the  sentences  of  women,  if  for 
less  than  five  years,  are  to  be  indeterminate,  and  provision  is 
made  for  paroling  from  the  reformatory  prison  women  who 
appear  to  have  been  reformed  during  their  incarceration. 

A  New  Jersey  act  directs  that  a  "tramp"  who  has  been 
committed  shall  or  may  have  a  ball  and  chain  fastened  to  his 
leg,  and  the  Board  of  Chosen  Freeholders  in  the  several  coun- 
ties are  enjoined  to  provide  a  sufficient  number  of  balls  and 
chains  for  the  purpose  of  the  act. 


francis  rawlb.  313 

Acts  Defining  or  Relating  to  Certain  Crimes. 
An  important  act  in  Connecticat  is  expressed  in  brief  terms : 

''  Everj  person  who  shall  wilfully  and  maliciously  attempt 
to  cause  the  death  of  the  President  of  the  United  States,  or 
any  foreign  ambassador  accredited  to  the  United  States,  shall 
suffer  death." 

A  like  act  in  California  provides  an  imprisonment  for  not 
less  than  ten  years  upon  conviction  for  conspiracy  to  commit 
any  crime  against  the  person  of  the  President  or  Vice-Presi- 
dent of  the  United  States,  the  governor  of  any  state  or  terri- 
tory, any  United  States  justice  or  judge,  or  the  secretary 
of  any  of  the  executive  departments  of  the  United  States ; 
and  a  like  penalty  upon  conviction  of  any  person  who  attempts 
to  kill  or  who  commits  any  assault  upon  the  President  or  the 
other  officers  just  enumerated. 

An  act  of  Washington  defines  criminal  anarchy  as  ^'  the 
doctrine  that  organized  government  should  be  overthrown  by 
force  or  violence,  or  by  assassination  of  the  executive  head  or 
of  any  of  the  executive  officials  of  government,  or  by  any  un- 
lawful means."  The  offense  which  the  act  defines  is  expressed 
in  the  following  words,  which  I  quote  in  full : 

"Any  person  who,  by  word  of  mouth  or  writing,  advocates, 
advises  or  teaches  the  duty,  necessity  or  propriety  of  over- 
throwing or  overturning  organized  government  by  force  or  vio- 
lence, or  by  assassination  of  the  executive  head,  or  any  of  the 
executive  officials  of  government,  or  by  any  unlawful  means ; 
or  prints,  publishes,  edits,  issues  or  knowingly  circulates,  sells, 
distributes  or  publicly  displays  any  book,  paper,  document  or 
written  or  printed  matter  in  any  form  containing  or  advocating, 
advising  or  teaching  the  doctrine  that  organized  government 
should  be  overthrown  by  force,  violence  or  any  unlawful  means ; 
or  openly,  wilfully  and  deliberately  justifies  by  word  of  mouth 
or  writing  the  assassination  or  unlawful  killing  or  assaulting  of 
any  executive  or  other  officer  of  the  United  States,  or  of  any 
state  or  of  any  civilized  nation  having  an  organized  govern- 
ment, or  the  committing  of  any  other  crime  with  intent  to 
teach,  spread  or  advocate  the  doctrines  of  criminal  anarchy ; 
or  organizes,  or  helps  to  organize,  or  becomes  a  member  of  or 
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Yolantarilj  assembles  with  any  society,  gronp  or  assembly  of 
persons  formed  to  teach  or  advocate  such  doctrines  is  guilty  of 
a  felony." 

The  penalty  is  imprisonment  for  not  more  than  ten  years  or 
a  fine  of  not  more  than  $5,000  or  both.  The  act  further  pro- 
vides that  every  editor  or  proprietor  of  a  book,  newspaper  or 
serial  is  chargeable  with  the  publication  of  any  matter  con- 
tained therein,  though  he  may  show  by  way  of  defense  that 
the  matter  was  published  without  his  consent  or  authority  and 
that  the  publication  was  disavowed  by  him  as  soon  as  known. 
The  act  further  provides  that  whenever  two  or  more  persons 
assemble  for  the  purpose  of  advocating  or  teaching  the  doc- 
trines of  anarchy,  such  assembly  is  unlawful,  and  every  person 
voluntarily  participating  therein  by  his  presence,  aid  or  insti- 
gation is  guilty  of  felony  and  shall  be  subject  to  imprisonment 
for  not  more  than  ten  years  or  to  a  fine  of  not  more  than 
$5,000  or  both. 

Modern  improvements  in  civilization  lead  to  new  definitions 
of  crime.  Thus,  in  Arizona,  the  '^  stealing"  of  electricity  is 
constituted  a  misdemeanor.  A  similar  act  in  South  Dakota 
applies  to  gas,  water  and  electricity. 

California  forbids  any  innkeeper,  under  a  penalty,  to  turn 
off  the  flow  of  illuminating  gas  while  his  rooms  are  used  by 
any  guests. 

Acts  relating  to  desertion  of  wives  and  children  have  been 
passed  in  three  states.  This  is  a  somewhat  modern  and  an  in- 
teresting development  in  legislation.  In  Pennsylvania  it  is  made 
a  misdemeanor  for  a  husband  or  father  to  separate  himself  from 
his  wife  or  children  without  reasonable  cause  and  to  neglect 
wilfully  to  maintain  them  if  destitute,  or  to  depend  wholly  or 
in  part  on  their  earnings  for  his  support.  The  penalty  is  by 
fine  and  imprisonment  or  both,  the  fine,  if  any,  to  be  paid  to 
the  wife  and  children  as  the  court  may  direct.  Separation  is 
defined  to  include  every  case  where  a  husband  has  caused  his 
wife  to  leave  him  by  conduct  on  his  part  which  would  be 
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ground  for  a  divorce.  The  conrt,  on  conyiction,  may  suspend 
sentence  during  compliance  by  the  defendant  with  any  order 
of  support  and,  if  none  has  been  made,  the  trial  court  may  make 
such  an  order,  and  may  suspend  sentence  during  compliance 
therewith,  and  upon  the  entry  of  a  bond  by  defendant  with 
surety  conditioned  on  the  compliance  by  the  defendant  with 
the  order  of  the  court.  The  word  '^ children"  is  defined  to 
mean  those  under  sixteen  and  also  those  over  sixteen  and 
under  twenty-one  years  of  age,  who,  by  reason  of  infirmity, 
are  unable  to  support  themselves. 

An  act  in  Illinois  is  substantially  to  the  same  effect,  except 
that  the  act  is  confined  to  children  under  twelve  years  of  age 
in  destitute  or  necessitous  circumstances.  The  Minnesota  act 
is  similar ;  the  age  limit  is  fifteen  years. 

Pennsylvania  has  passed  an  excellent  act  which  prohibits 
defacement  of  the  grounds  of  any  public  institution  or  of  the 
property  of  the  state  or  of  any  political  division  thereof,  and 
forbids  any  person  to  post  any  advertising  matter  upon  the 
property  of  another,  whether  within  or  without  the  limits  of  a 
highway,  without  the  consent  of  the  owner  or  tenant  of  the 
premises. 

In  Massachusetts  officials  having  charge  of  public  parks 
may  make  rules  "respecting  the  display  of  signs,  posters  or 
advertisements  in  or  near  to,  and  visible  from,  public  parks." 
Any  sign,  poster  or  advertisement  continued  in  violation  of 
the  rules  of  the  park  authorities  is  declared  to  be  a  public 
nuisance. 

A  Virginia  act  forbids  any  merchant  "while  he  is  in- 
debted to  any  person,  to  sell  his  entire  stock  of  merchandise  or 
the  major  portion  thereof  otherwise  than  in  the  ordinary 
course  of  trading,  with  the  intention  of  ceasing  to  conduct  his 
business,  without  first  making  an  inventory  of  the  merchandise 
to  be  sold  and  a  schedule  of  his  debts,  a  list  of  his  creditors 
and  the  amount  owed  to  each,  etc.  The  seller  must  deliver 
this  inventory  and  schedule  to  the  proposed  purchaser  and 
retain   a   copy   subject  to   the   inspection   of   his    creditors. 
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ProTision  is  made  for  ten  days*  notice  to  creditors  of  the 
proposed  sale.  When,  in  compliance  with  the  act,  the  sale 
is  declared  to  be  void  as  against  creditors,  the  merchandise 
in  the  hands  of  the  bayer  is  declared  to  be  liable  to  the  credi- 
tors of  the  seller.  So  far  as  ic  cannot  be  found,  the  bnyer 
himself  is  made  liable  to  the  creditors  of  the  seller  to  the 
extent  of  the  value  of  the  missing  property. 

Oklahoma,  Indiana  and  Delaware  passed  similar  acts. 

By  a  Kansas  act  the  crim6  of  lynching  is  defined  as  follows : 

''Any  collection  of  individuals  assembled  for  an  unlawful 
purpose,  intending  to  injure  any  person  by  violence,  and 
without  authority  of  law,  shall,  for  the  purpose  of  this  act,  be 
regarded  as  a  '  mob '  and  any  act  of  violence  exercised  by  it 
upon  any  person  shall  constitute  the  crime  of  'lynching,' 
when  such  act  of  violence  results  in  death.  Any  person  who 
participates  in,  or  aids  or  abets  such  lynching  shall,  upon 
conviction,  be  imprisoned  for  not  more  than  five  years  or  dur- 
ing life,  at  the  discretion  of  the  jury." 

Accessories  after  the  fact  shall,  upon  conviction,  be  im- 
prisoned for  not  more  than  twenty-one  years  nor  less  than  two 
years.  Prosecution  may  be  by  information  on  behalf  of  the 
prosecuting  attorney,  or  the  attorney  general,  based  upon  the 
affidavit  of  some  competent  and  reputable  person. 

Coming  together  in  one  county  with  the  purpose  of  pro- 
ceeding to  another  county  for  the  purpose  of  lynching  any  per- 
son or  purchasing  any  rope  or  other  instrument  in  one  county 
for  the  purpose  of  lynching'any  person  in  another  county,  are 
declared  to  constitute  continuous  ofi^enses,  and  the  courts  of 
any  county  in  which  any  such  overt  acts  have  been  committed 
are  given  jurisdiction  for  the  punishment  of  principals. 

If  any  person  be  taken  from  the  hands  of  a  sheriff*,  or  a 
deputy,  and  be  lynched,  it  shall  be  evidence  of  failure  on  the 
part  of  the  sheriff  to  do  his  duty  and  his  office  thereby  be- 
comes vacant,  and  he  is  thereafter  ineligible  for  the  office,  but 
he  may  be  reinstated  upon  petition  to  the  governor  if  it  be 
made  to  appear  that  he  "  used  reasonable  effort  to  protect  the 
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life  of  such  prisoner  and  performed  the  duties  required  of  him 
by  existing  laws  respecting  the  protection  of  prisoners." 

The  sheriff  may  call  upon  bystanders  and  others  to  assist 
him  in  the  defense  of  a  prisoner,  and  shall  furnish  them  with 
weapons  of  defense.  Any  person  failing  to  assist  the  sheriff 
in  defending  a  prisoner  to  the  utmost  of  his  powers  shall  be 
guilty  of  a  misdemeanor. 

It  is  made  the  duty  of  a  sheriff,  if  he  believes  that  there  is 
danger  of  lynching  and  that  he  is  unable  to  protect  the  life  of 
a  prisoner  without  additional  help,  to  ask  the  governor  for  the 
aid  of  the  militia,  whereupon  the  governor  may  call  out  the 
militia  to  preserve  order  and  defend  the  prisoner;  but  the 
sheriff  shall  not  make  such  demand  upon  the  governor  until  he 
shall  have  exhausted  all  the  means  above  mentioned. 

Other  Criminal  Offenses. 

I  note  that  Kansas,  Nevada  and  Montana  prohibit  the  car- 
rying of  concealed  deadly  weapons.  In  Montana  the  penalty 
is  greatly  increased  where  the  offense  is  committed  in  a  church 
or  other  place  of  public  assembly. 

South  Dakota  forbids  the  wilful  divulging  of  the  contents 
of  messages  by  employees  of  telephone  or  messenger  companies 
as  well  as  telegraph  companies. 

Washington  prohibits  the  maintaining  of  gambling  resorts, 
which  is  constituted  a  felony. 

Nevada  constitutes  the  offense  of  intentionally  giving  a  false 
alarm  of  fire. 

Kansas  forbids  the  operation  of  slot  machines  for  gambling 
purposes  and  public  exhibitions  of  eating  or  pretending  to  eat 
snakes  or  other  reptiles;  also  public  exhibitions  of  hypno- 
tism, mesmerism,  animal  magnetism  or  so-called  psychical 
forces  in  connection  with  children  under  eighteen  years  of  age. 

An  act  in  South  Carolina  provides  that  any  male  person 
who  shall  abduct  or  elope  with  the  wife  of  any  other  person  in 
that  state  shall  be  guilty  of  a  felony  and  shall  be  punished  by 
imprisonment  for  not  less  than  five  years  nor  more  than  ten 
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years,  provided  that  the  woman,  since  her  marriage,  has  been 
an  innocent  and  virtuous  one,  and  that  '^  no  conviction  shall 
be  had  upon  the  unsupported  testimony  of  any  such  woman.'' 

An  act  in  Nevada  forbids  the  keeping  of  certain  improper 
houses  within  four  hundred  yards  of  any  school  or  church  edifice. 

Arkansas  provides  that  it  shall  be  unlawful  for  any  officer 
of  a  state,  county,  city  or  town  having  custody  of  public 
funds  to  use  any  such  funds  in  any  manner  whatsoever  for  his 
own  purpose  or  benefit. 

In  Washington  any  officer  of  a  corporation  formed  under 
the  laws  of  the  state  or  transacting  business  in  that  state  who 
wilfully  signs  or  issues  fraudulently  an  exaggerated  prospec- 
tus, etc.,  to  raise  the  market  value  of  the  stock  of  his  company 
is  made  liable  to  a  penalty. 

Among  the  818  acts  passed  by  the  legislature  of  North 
Carolina  covering  1,130  pages  of  print  I  find  an  act  which 
forbids  any  person  ^'  to  use  profane  or  vulgar  language  or  to 
use  words  calculated  to  disturb  the  peace  or  disturb  the 
operatives"  of  the  Cliffside  Mills  in  Rutherford  County  or  to 
congregate  on  the  bridges  or  approaches  thereto  across  the 
river  at  said  mill ;  and  the  same  sovereign  state  has  passed 
two  acts  ^^  to  prohibit  dealing  in  futures  in  the  town  of  Beid- 
ville,  Rockingham  County." 

LiBBL. 

The  Pennsylvania  libel  act,  which  has  been  widely  noticed 
throughout  the  country,  provides :  That  civil  actions  may  be 
brought  against  the  proprietor,  owner,  publishing  or  managing 
editor  of  any  newspaper  published  in  that  commonwealth, 
'^whether  the  same  be  published  monthly,  bi-weekly,  semi- 
weekly  or  daily,"  to  recover  damages  resulting  from  negligence 
on  the  part  of  such  owner,  proprietor  or  managing  editor  in 
the  ascertainment  of  facts  in  making  publications  aifecting 
character,  reputation  or  business  of  citizens.  Compensatory 
damages  may  be  recovered  for  injury  to  business  resulting 
from  such  publication,  as  well  as  damages  for  the  physical  and 
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mental  soffering  endared  by  the  injured  partj,  and  whenever 
it  shall  be  shown  '^  that  the  matter  complained  of  is  libelous, 
and  that  such  libelous  matter  has  been  given  special  promi- 
nence by  the  use  of  pictures,  cartoons,  head  lines,  displayed 
type  or  other  matter  calculated  to  attract  attention,  the  jury 
shall  have  the  right  to  award  punitive  damages  against  the 
defendant  or  defendants."  The  act  further  provides  that  there 
shall  be  published  in  every  issue  of  the  paper  on  the  editorial 
page  in  a  conspicuous  position  at  the  top  of  the  reading  matter 
the  name  of  the  owner,  owners,  proprietor  or  proprietors  of  such 
newspaper,  together  with  the  name  of  the  managing  editor ; 
if  the  newspaper  shall  be  owned  or  published  by  a  corporation 
then  the  name  of  the  corporation  shall  be  published,  together 
with  the  president,  secretary,  treasurer  and  managing  editor ; 
if  by  a  partnership  or  partnership  limited,  then  the  names  of 
the  partners  or  officers  and  managers  shall  be  published  in 
like  manner.  Irf  the  event  of  a  change  in  the  ownership  or 
management,  the  change  or  changes  shall  be  set  forth  in  the 
next  edition  or  issue.  Failure  to  comply  with  the  provisions 
of  the  act  relating  to  the  publication  of  the  information  as  to 
the  ownership  and  management  of  a  newspaper  is  made  a  mis- 
demeanor, punishable  by  fine  of  not  less  than  (500  nor  more 
than  (1,000.  Reasons  for  his  approval  of  the  act  were  filed 
by  the  governor  and  are  published  with  the  act  in  the  laws  of 
1903. 

In  Maine  an  act  relating  to  libel  and  slander  provides  that 
the  defendant  may  prove  in  mitigation  of  damages  that  the 
charge  was  made  by  mistake  or  inadvertence  and  that  the 
defendant  has  '^  in  writing  within  a  reasonable  time  after  the 
publication  of  the  charge  retracted  the  charge  or  denied  its 
truth  as  publicly  and  as  fully  as  he  made  the  charge."  It  is 
further  provided  that  an  unproved  allegation  in  the  pleadings 
that  the  matter  is  true  shall  not  be  deemed  proof  of  malice 
unless  the  jury  on  the  whole  case  find  that  such  allegation  or 
the  defense  thereto  is  made  with  malicious  intent. 
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Matters  Affecting  the  Public  Health  and  Public 

Morals. 

The  licensing  of  barbers  has  been  referred  to  under  another 
head. 

Sanitary  laws  forbidding  the  practice  of  spitting  in  public 
places  have  been  passed  in  New  Jersey,  New  Hampshire, 
Maine,  Vermont  and  Kansas. 

Vermont  creates  a  State  Tuberculosis  Commission  for  the 
purpose  of  investigating  the  prevalence  and  extent  of  that 
disease  and  reporting  thereon  to  the  next  legislature. 

Oklahoma  appropriates  $2,500  a  year  for  the  free  distribu- 
tion of  vaccine  matter,  while  Minnesota  makes  it  unlawful  to 
require  vaccination  as  the  condition  of  school  attendance, 
except  in  cases  of  epidemics  of  smallpox. 

Vaccination  by  the  exercise  of  force  is  forbidden  in  South 
Dakota. 

California  appropriates  the  large  sum  of  $100,000,  to  be 
expended  to  prevent  the  introduction  of  Asiatic  cholera, 
bubonic  plague,  smallpox  and  other  diseases  and  for  their 
investigation  and  suppression  if  introduced. 

New  Jersey  provides  that  any  person  having  reason  to 
believe  that  he  is  infected  with  smallpox  or  certain  other  dis- 
eases, who  shall  appear  in  any  public  street,  conveyance  or 
place,  and  anyone  who  shall  knowingly  subject  another,  with- 
out his  knowledge,  to  exposure  of  infection  by  any  such  dis- 
ease, shall  be  guilty  of  a  misdemeanor.  Also  that  any  person 
knowing  that  any  room  has  been  occupied  by  any  person  suffer- 
ing from  such  disease  who  shall  lease  the  same  before  it  has 
been  disinfected  shall  be  guilty  of  a  misdemeanor. 

In  Pennsylvania-an  act  has  been  passed  forbidding  certain 
athletic  exhibitions  to  continue  longer  than  twelve  hours  in 
any  one  calendar  day. 

Drugs. 

The  sale  or  giving  away  of  cocaine  or  any  remedy  contain- 
ing cocaine,  except  upon  a  prescription  of  a  physician,  dentist 
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or  Teterinarian,  is  prohibited  in  Pennsylyania ;  no  prescription 
may  be  refilled  and  no  medical  man  shall  prescribe  cocaine  to 
any  person  known  to  him  to  be  an  habitual  user  thereof. 
Substantially  the  same  act  has  been  passed  in  Florida  and 
Georgia. 

In  Texas  and  Wyoming  similar  acts  apply  to  opium,  mor- 
phine and  chloral  as  well  as  to  cocaine. 

In  North  Dakota  anyone  who  places  upon  the  premises  of 
another,  or  gives  to  children  under  fourteen  years  of  age,  any 
drug  or  medicine  that  contains  deleterious  matters  as  a  sample, 
or  for  the  purpose  of  advertising,  is  guilty  of  a  misdemeanor. 

In  Kansas  the  manufacture  and  sale  of  adulterated  candy 
is  forbidden  under  a  penalty. 

A  pure  food  act  in  Pennsylvania  prohibits  the  manufacture, 
possession  for  sale  or  sale  of  articles  of  food  containing  forma- 
line, formaldehyde,  sodium  fluoride  or  any  of  their  compounds, 
and  of  other  articles  of  food. 

An  act  in  Hawaii  forbids  the  sale  of  adulterated  drugs  and 
food. 

An  act  in  New  York  prohibits  the  sale  of  any  article  of  food 
'^  which  is  adulterated  or  misbranded." 

A  Wyoming  act  forbids  the  sale  of  any  food,  drug  or  il- 
luminating oil  which  is  adulterated.  A  similar  act  has  been 
passed  in  Utah  with  special  reference  to  adulterated  milk. 

Idaho  also  prohibits  the  sale  of  adulterated  articles  of  food. 
Several  of  these  acts  make  it  incumbent  on  an^  person  offer- 
ing for  sale  articles  of  food  mentioned  in  the  several  acts  to 
furnish  to  any  person  interested,  upon  the  payment  of  the 
value  thereof,  a  sample  sufficient  for  the  purpose  of  analysis, 
and  the  person  refusing  such  sample  is  declared  guilty  of  a 
misdemeanor. 

New  Jersey  forbids  the  possession,  distribution  or  sale  of 
milk  from  cows  '^  that  have  not  daily  been  supplied  with  pure 
and  wholesome  water.''  The  same  act  also  provides  that  no 
person  shall  wash  any  utensil  used  in  handling  or  transporting 
milk  in  water  which  he  has  reason  to  believe  is  polluted. 
21 
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In  Pennsylvania  proyision  is  made  for  the  commitment  to  a 
proper  hospital  or  asylum  for  not  more  than  one  year  of  per- 
sons habitually  addicted  to  the  use  of  alcoholic  drink  or  certain 
injurious  drugs.  A  Virginia  act  is  to  the  same  effect,  except 
that  the  victim  cannot  be  secluded  for  a  period  of  more  than 
four  months  without  his  consent  in  writing.  Provision  is  made 
for  an  appeal  to  the  county  court,  with  a  trial  by  jury,  if 
demanded  by  the  accused. 

Pollution  of  Waters. 

The  important  subject  of  the  pollution  of  waters  has  received 
attention  in  several  states. 

New  Jersey  has  passed  an  elaborate  act  relating  to  the 
Passaic  valley  sewage  district.  Sewer  commissioners  are 
given  full  powers  in  regard  to  the  disposal  of  sewage,  and 
particularly  to  prevent  its  deposit  in  streams. 

New  York  prohibits  the  discharge  of  sewage  into  any  of 
the  waters  of  the  state,  or  placing  therein  of  any  matter 
injurious  to  the  public  health,  with  certain  specific  exceptions 
relating  to  the  sewage  systems  of  municipalities  and  the  dis- 
charge of  waste  matter  by  factories.  The  act  reserves  the 
common  law  rights  of  the  riparian  owners,  a  reservation  which 
may  perhaps  tend  to  limit  its  benefits  to.  the  community. 

An  act  in  Tennessee,  in  a  half  dozen  lines,  strikes  at  the 
root  of  the  matter  by  making  it  a  misdemeanor  for  any  persons 
''  to  wilfully  corrupt  or  permit  anything  to  run  or  fall  into 
any  stream  from  which  water  shall  be  taken  for  the  purpose 
of  supplying  water  to  any  water  plant.'' 

A  most  comprehensive  act  on  the  subject  is  one  passed  in 
North  Carolina,  which  provides  that  water  companies  or 
municipal  corporations  supplying  water  from  lakes  or  ponds 
or  from  small  streams  not  more  than  fifteen  miles  in  length, 
shall  make  a  sanitary  inspection  of  the  entire  watershed  not 
less  than  once  every  three  months,  and  of  any  particular 
locality  at  least  once  a  month  when  there  is  reason  to  appre- 
hend the  infection  of  the  water  in  that  particular  locality,  and 
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even  as  often  as  once  a  week  when  there  is  special  reason  to 
apprehend  infec^n  by  the  germs  of  typhoid  fever  or  cholera. 
Similar  provisions  apply  to  larger  streams.  Water  companies 
are  given  the  right  of  eminent  domain. 

Marriagb  and  Divorob. 

Hawaii  fixes  the  marriageable  age  of  males  at  seventeen  and 
of  females  at  fourteen  years  and  the  consanguinity  of  those 
who  marry  at  not  nearer  than  the  fourth  degree. 

An  act  of  Porto  Rico  provides  that  if  two  persons  shall  live 
together  after  the  manner  of  husband  and  wife  and  a  child 
shall  be  born  to  them,  such  union,  if  the  parties  have  the  legal 
requisites  to  contract  a  marriage,  and  no  lawful  impediment 
exists,  shall  be  deemed  a  lawful  marriage  and  the  issue  thereof 
shall  be  deemed  to  be  legitimate. 

In  Kansas  an  act  provides  that  no  woman  under  the  age  of 
forty-five  and  no  man  (except  he  marry  a  woman  over  the  age 
of  forty-five),  either  of  whom  is  an  epileptic,  imbecile  or 
afflicted  with  insanity,  shall  marry  any  other  person  within  the 
state.  Children  bom  after  a  parent  had  become  insane  are 
forbidden  to  marry  under  the  same  conditions. 

In  North  Carolina,  in  case  of  desertion  by  either  party  for 
two  years,  either  party  may  obtain  a  divorce,  but  shall  not  be 
allowed  to  remarry  within  five  years  after  final  judgment. 
Five  years'  previous  residence  must  be  shown,  but  the  act 
does  not  apply  to  cases  of  abandonment  after  January  1, 1903. 

Montana  has  set  an  excellent  example  by  prohibiting  adver- 
tising to  procure  divorces,  whether  the  advertising  be  done  in 
the  state  or  elsewhere. 

A  Kansas  act  provides  that  in  divorce  cases  the  parties  or 
either  of  them  shall  be  competent  to  testify  to  the  same  extent 
as  other  witnesses,  provided  that  a  divorce  shall  not  be  granted 
upon  the  uncorroborated  testimony  of  either  husband  or  wife 
or  of  both  of  them. 

A  California  Code  amendment  provides  that  final  judgment 
in  divorce  shall  not  be  entered  until  one  year  after  interlocu- 
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tory  jadgment,  after  which  either  party  to  the  proceedings 
"may  remarry. 

In  Idaho  it  is  provided  that  a  divorced  person  must  wait  six 
months  before  remarriage.  A  person  may  remarry  where  the 
former  husband  or  wife  is  absent  and  not  known  to  such  person 
to  be  alive  for  five  consecutive  years  immediately  preceding 
and  is  generally  reputed  to  be  dead  at  the  time  of  the  subse- 
quent marriage.  The  subsequent  marriage  is  valid  until  its 
nullity  is  adjudged  by  a  competent  court. 

An  Indiana  act,  which  has  some  novel  features,  provides 
that  separation  from  bed  and  board  for  a  limited  time  may  be 
decreed  for  adultery,  desertion  or  neglect  to  provide  for  the 
wife  for  six  months,  habitual  cruelty  or  such  constant  strifes 
of  both  parties  as  renders  their  living  together  intolerable, 
habitual  drunkenness,  or  the  confirmed  use  of  drugs,  or  the 
gross  neglect  of  duty  covering  a  period  of  six  months.  The 
court  may  grant  alimony  and  make  a  proper  disposal  of  the 
custody  of  the  children.  If  the  parties  cohabit  during  the 
time  of  their  separation,  they  are  guilty  of  a  misdemeanor  and 
may  be  imprisoned. 

A  Maine  act  provides  that  when  a  divorce  is  decreed  to  a 
husband  for  the  fault  of  the  wife,  he  shall  be  entitled  to  one- 
third  of  the  real  estate,  except  her  wild  land,  which  shall 
descend  to  him  as  if  she  were  dead  and  so  much  of  her  personal 
estate  as  to  the  court  may  seem  reasonable. 

The  case  of  Andrews  vs.  j^ndrews,  in  188  U.  S.  14,  and 
the  earlier  cases  adjudicated  by  that  high  tribunal  along  the 
same  lines  may  be  considered  bm  having  introduced  noteworthy 
changes  in  divorce  law,  if  not  in  divorce  legislation. 

Acts  Relating  to  Children. — Juvenile  Courts. 

Acts  for  the  trial  of  juvenile  offenders  have  been  passed  in 
Connecticut,  California,  Pennsylvania,  Missouri,  New  Jersey 
and  Indiana. 

Among  other  reasons,  the  earlier  Pennsylvania  act  of  1901 
was  declared  to  be  unconstitutional  because  it  violated  the  Con* 
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stitation  which  provides  ^'  that  no  person  shall  for  any  indict- 
able offense  be  proceeded  against  criminally  upon  information," 
and  that  ''trial  by  jury  shall  be  as  heretofore.'*  The  Act  of 
1903  was  then  passed.  It  applies  to  dependent,  neglected,  in- 
corrigible and  delinquent  children  under  the  age  of  sixteen 
years.  Jurisdiction  under  the  act  is  vested  in  the  Court  of 
Quarter  Sessions  of  the  Peace,  one  or  more  judges  of  which 
is  to  be  assigned  to  hold  such  court,  which  shall  be  known  as 
the  ''  Juvenile  Court."  Its  powers  may  be  exercised  upon  the 
petition  of  any  person ;  upon  the  certificate  of  a  magistrate  who, 
in  committing  a  child  arrested  for  an  indictable  offense,  certi- 
fies that  the  act  of  the  child  and  the  interests  of  the  state  do 
not  require  prosecution  under  indictment;  upon  like  certificate 
of  the  district  attorney  and  upon  motion  of  the  judge  who 
holds  the  court.  The  court  may  compel  the  attendance  of  the 
parents  or  those  having  custody  of  the  child. 

The  court  is  directed  to  appoint  one  or  more  discreet  per- 
sons as  probation  officers,  who  shall  serve  without  compensa- 
tion and  shall  make  such  investigations  as  the  court  may  re- 
quire and  be  present  in  court  when  the  case  is  heard  and  take 
charge  of  the  child  before  and  after  the  trial,  as  the  court  may 
direct.  At  the  hearing  the  court  may  determine  what  order 
or  commitment  and  custody  is  best  for  the  child  in  the  interest 
of  the  state,  and  may  commit  the  child  to  the  care  of  its  parents 
subject  to  the  supervision  of  the  probation  officer  or  to  some 
suitable  institution,  or  to  the  care  of  some  reputable  citizen  or 
training  school,  industrial  school  or  association.  The  court 
may  make  an  order  upon  the  parents  to  contribute  to  the  sup- 
port of  the  child. 

In  the  case  of  a  delinquent  child  the  court  may  continue  the 
hearing  from  time  to  time  and  commit  the  child  to  the  guar- 
dianship of  a  probation  officer,  and  may  allow  it  to  remain  at 
its  own  home  subject  to  the  visitation  of  the  probation  officer, 
requiring  the  child  to  report  to  him  as  directed  and  return  to 
the  court  when  required. 
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No  child,  pending  a  hearing,  shall  be  confined  in  any  county 
or  other  jail  or  police  station,  or  any  institution  to  which  adult 
conyicts  are  sentenced.  No  commitment  of  a  child  under  the 
act  shall  extend  beyond  its  majority.  Children  under  the  age 
of  twelye  years  may  not  be  committed  to  any  institution  of 
correction  or  reformation  unless,  after  a  trial  of  probation,  the 
court  deems  it  necessary. 

The  act  provides  that  it  shall  not  be  in  derogation  of  the 
powers  of  the  Court  of  Quarter  Sessions  to  try  any  delinquent 
child. 

In  New  York  a  code  amendment  provides  for  the  trial  of 
children  in  a  separate  court  called  the  Children's  Court.  The 
age  limit  is  sixteen  years.  And  another  act  in  New  York 
provides  that  all  cases  of  offense  by  or  against  the  person  of  a 
a  child  under  the  age  of  sixteen  years  shall  have  preference 
over  all  other  cases  before  all  magistrates  and  in  all  courts, 
both  civil  and  criminal. 

In  Connecticut,  where  a  minor  has  been  arrested,  a  proba- 
tion officer  must  be  notified,  and  the  court  may  commit  the 
minor  to  his  custody  both  before  and  after  trial.  Trials  are 
to  be  held,  when  practicable,  in  chambers. 

Under  a  Missouri  act  the  age  limit  is  sixteen  years. 

The  act  in  New  Jersey  provides  that  the  local  magistrate  may 
either  commit  a  child  charged  with  crime  to  the  county  jail  to 
await  trial  or  parol  him  and  send  him  for  trial  before  a  juvenile 
court.  The  act  extends  to  children  who  are  disorderly  or 
incorrigible  and  excepts  those  charged  with  murder  or  man- 
slaughter. Upon  conviction,  the  offender  may  be  committed 
to  the  state  home  or  to  any  public  institution  for  the  care  of 
such  offenders  in  the  county  or  any  other  place ;  or  the  court 
may  suspend  sentence  or  may  direct  the  defendant  to  be 
placed  under  the  care  of  a  probation  officer.  The  offender 
may  demand  trial  by  jury  in  the  ordinary  course. 

An  Indiana  act  is  substantially  like  the  Pennsylvania  act. 
Colorado  also  has  established  a  Juvenile  Court. 
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The  Protection  of  Children — Child  Labor. 

This  subject,  which  is  attracting  attention  in  all  parts  of  the 
country,  has  been  the  subject  of  much  legislation. 

In  Pennsylvania  the  age  at  which  boys  may  work  in  mines 
has  been  raised  from  fourteen  to  sixteen  years,  and  about  the 
outside  workings  of  a  colliery,  from  twelve  to  fourteen  years. 

In  Oregon  no  child  under  fourteen  may  be  employed  in 
any  factory,  store,  mine,  telegraph,  telephone  or  public  mes- 
senger service,  and  no  child  under  the  age  of  fourteen  shall, 
during  the  hours  when  the  public  schools  are  in  session,  be 
employed  in  any  work  or  form  for  wages  or  other  compensa- 
tion. No  child  under  sixteen  shall  be  employed  at  any  work 
before  six  in  the  morning  or  after  seven  in  the  evening,  nor 
longer  than  ten  hours  in  any  one  day  nor  more  than  six  days 
in  any  one  week,  and  every  such  child  shall  be  entitled  to  not 
less  than  thirty  minutes  for  meal  time  at  noon,  to  be  taken  out  of 
the  working  hours.  No  person  shall  employ  any  child  under 
sixteen  years  of  age,  and  no  parent  or  custodian  shall  permit 
such  child  to  be  employed  while  a  school  is  maintained  in  the 
place  where  it  resides  if  the  child  cannot  re%d  at  sight  and 
write  legibly  simple  sentences  in  the  English  language.  A 
first  or  second  violation  of  the  act  by  an  employer  is  pun- 
ishable by  a  fine,  but  a  third  and  subsequent  violations  of  the 
act  are  punishable  by  imprisonment. 

Three  acts  have  been  passed  in  New  York.  One  provides 
that  no  male  child  under  ten  and  no  girl  under  sixteen  years 
of  age,  shall,  in  a  city  of  the  first  class,  sell  newspapers  on  the 
street.  Boys  actually  or  apparently  under  fourteen  years  of 
age  are  required  to  wear  a  permit  and  badge,  issued  by  the 
district  superintendent  of  the  board  of  education,  identifying 
the  wearer  and  giving  date  and  place  of  birth,  address  of 
parents,  etc.  But  the  holder  of  a  permit  may  not  sell  news- 
papers after  ten  o'clock  in  the  evening. 

By  another  act  in  New  York,  fourteen  years  is  the  limit  of 
employment  in  factories,  but  no  minor  under  sixteen  shall  be 
employed  before  six  in  the  morning  or  after  nine  in  the  even- 
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ing,  nor  for  more  than  nine  hours  a  day.  No  minor  under 
eighteen  and  no  female  is  permitted  to  work  in  a  factory  be- 
fore six  in  the  morning  or  after  nine  o'clock  in  the  evening, 
or  for  more  than  ten  hours  in  any  one  day,  except  to  make  a 
shorter  workday  on  the  last  day  of  the  week,  or  for  more 
than  sixty  hours  in  a  week. 

The  New  York  act  as  to  the  employment  of  women  and 
children  in  mercantile  establishments  was  amended.  No 
child  under  the  age  of  sixteen  years  may  be  employed  in  any 
mercantile  establishment,  business  office,  telegraph  office,  res- 
taurant, hotel,  apartment  house  or  in  the  distribution  or  trans- 
mission of  merchandise  or  messages  for  more  than  fifty-four 
hours  in  any  one  week,  or  more  than  nine  hours  in  any  one 
day,  or  before  seven  o'clock  in  the  morning  or  after  ten 
o'clock  in  the  evening.  No  female  child  between  sixteen 
and  twenty-one  may  work  in  a  mercantile  establishment  more 
than  sixty  hours  a  week  or  more  than  ten  hours  a  day  (except 
to  shorten  the  hours  on  some  one  day  of  the  week),  or  before 
seven  in  the  morning  or  after  ten  in  the  evening.  No  child 
under  fourteen  may  be  employed  in  any  mercantile  or  other 
establishment  of  the  kind  referred  to,  except  that  a  child 
of  over  twelve  years  of  age  may  be  employed  therein  in 
villages  and  cities  of  the  third  class  during  the  summer 
school  vacation. 

An  act  in  Illinois  prohibits  the  employment  of  any  child 
under  fourteen  in  the  numerous  occupations  specified  by  the 
act,  and  prohibits  their  employment  in  any  work  when  the 
public  schools  are  in  session  or  before  seven  in  the  morning  or 
after  six  in  the  evening  and  for  more  than  eight  hours  a  day. 

Children  under  sixteen  years  of  age  may  not  engage  in  any 
gainful  occupation  more  than  forty-eight  hours  in  any  one 
week,  nor  more  than  eight  hours  in  any  one  day,  nor  before 
seven  in  the  morning  or  after  seven  in  the  evening. 

In  Washington  no  female  person  under  eighteen  may  be 
employed  as  a  public  messenger,  nor  shall  a  child  of  either  sex 
under  fourteen  be  hired  out  to  labor  in  any  factory  or  store 
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except  that  any  Superior  Court  judge  may  issue  an  employ- 
ment permit  for  a  child  between  twelve  and  fourteen  in  certain 
cases.  This  act  affords  another  unfortunate  instance  of  the 
imposition  of  extrajudicial  duties  upon  judges. 

In  Texas  the  employment  of  any  child  under  the  age  of 
twelve  in  a  manufacturing  establishment  is  forbidden.  No 
child  between  the  ages  of  twelve  and  fourteen  who  cannot 
write  simple  sentences  in  the  English  language  is  permitted  to 
work  in  any  manufacturing  establishment,  except  a  child  who 
has  a  widowed  mother  or  parent  incapacitated  to  support  it 
may  work  between  6  A.  M.  and  6  P.  M.,  if  the  parent  has  no 
means  of  support  other  than  the  labor  of  such  child. 

The  act  in  North  Carolina  places  the  limit  of  employment 
in  a  manufacturing  establishment  at  twelve  years,  but  excepts 
oyster-packing  industries.  It  makes  sixty-six  hours  a  week's 
work,  and  provides  that  no  one  under  eighteen  years  of  age 
shall  be  required  to  work  for  a  longer  period  excepting  en- 
gineers and  members  of  some  other  classes. 

In  South  Carolina  the  limit  of  employment  in  a  factory, 
mine  or  textile  establishment  is  ten  years.  The  limit  after 
May  1, 1904,  is  raised  to  eleven  years,  and  after  May  1, 1905, 
to  twelve  years.  Children  under  twelve  years  may  not  work 
between  eight  o'clock  P.  M.  and  six  o'clock  A.  M.  in  any  such 
employment  except  ''in  order  to  make  up  lost  time,"  but 
never  after  nine  P.  M.  An  exception  is  made  of  the  children 
of  a  widowed  mother  and  a  totally  disabled  father  and  orphans 
who  are  dependent  on  their  own  labor  for  support. 

Arkansas  makes  it  unlawful  to  employ  a  child  under  ten 
years  of  age  in  any  factory  or  manufacturing  establishment,  or 
to  employ  any  child  therein  under  twelve  years,  unless  a  wid- 
owed mother  or  totally  disabled  father  is  dependent  upon  the 
labor  of  the  child  for  support,  or  in  case  the  child  is  an  orphan 
and  has  no  other  means  of  support. 
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Other  Acts  Relating  to  Children. 

Tennessee  makes  it  unlawful  for  any  person  to  persuade,  en- 
tice or  send  any  child  under  the  age  of  twenty-one  years  to 
any  place  where  liquor  is  sold,  and  to  buy  or  procure  drinks 
for  the  use  of  such  child  or  for  that  of  the  person  so  persuad- 
ing, enticing  or  sending  the  child,  or  any  other  person,  also 
to  give  or  deliver  liquor  to  such  child  for  the  use  of  such  child 
or  other  person. 

In  New  Jersey  it  is  made  a  misdemeanor  for  the  proprietor 
of  a  pool  or  billiard  room  to  permit  any  play  by  minors  under 
the  age  of  sixteen  years  unless  accompanied  by  a  parent  or 
guardian. 

Virginia  forbids  selling  or  giving  any  person  under  the  age 
of  twelve  any  toy  firearm  which  discharges  a  blank  or  ball 
cartridge  by  means  of  an  explosion.  An j one  over  the  age  of 
twelve  who  shall  purchase,  accept  or  acquire  any  such  toy  for 
any  person  under  that  age  is  guilty  of  a  misden^eanor. 

Oregon  has  passed  a  like  act  fixing  the  limit  at  fourteen,  and 
in  South  Dakota  it  is  made  unlawful  for  any  person  under  the 
age  of  fifteen  years  to  carry,  use  or  discharge  any  firearms  ex- 
cept with  the  consent  of  their  parents,  and  it  is  made  a  misde- 
meanor for  the  parents  of  a  child  of  that  age  to  consent  within 
one  mile  of  any  city,  town  or  village. 

In  Kansas  anyone  who  induces  or  permits  a  child  under  the 
age  of  eighteen  years  to  practice  or  become  a  subject  in  giving 
public  exhibitions  of  ^^  hypnotism,  mesmerism,  animal  mag- 
netism or  so-called  physical  forces  '*  is  guilty  of  a  misdemeanor. 

In  South  Dakota  it  is  made  an  offense  for  anyone  to  exhibit 
a  child  under  fourteen  years  of  age  as  a  mendicant,  peddler  or 
performer  on  the  streets  or  in  any  concert  hall  where  liquors 
are  sold,  or  variety  theater,  or  in  any  business  or  exhibition 
injurious  to  the  health  or  morals  or  dangerous  to  the  child. 

Massachusetts  has  passed  an  act  to  provide  ^'  for  the  care  of 
neglected  children."  It  provides  that  any  police,  district  or 
municipal,  or  a  trial  justice,  upon  a  complaint  made  by  any 
person  that  any  child  under  sixteen  years  of  age  within  his 
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jurisdiction  by  reason  of  orphanage  or  of  the  neglect,  crime  or 
drunkenness  or  other  vice  of  its  parents,  is  growing  up  without 
education  or  without  salutary  control  or  under  circumstances 
exposing  him  to  lead  an  idle  and  dissolute  life,  or  is  dependent 
upon  public  charity,  may  cause  such  child  to  be  brought  before 
the  court  for  a  hearing,  with  notice  to  the  parents  or  other 
proper  person.  The  court  or  trial  justice  may  allow  the  child 
to  be  placed  in  the  care  of  some  suitable  person  or  charitable 
corporation,  or  commit  it  to  the  custody  of  the  State  Board  of 
Charity  pending  a  hearing.  If  a  child  has  a  settlement,  it  may 
be  committed  to  the  overseers  of  the  poor  of  the  proper  place 
if  they  so  request. 

What  seems  an  unwise  provision  is  that  the  child  itself,  or 
its  parent  or  guardian,  or  the  State  Board  of  Charity,  may 
appeal  from  the  order  of  the  court  or  trial  justice  to  the  Su- 
perior Court.  It  seems  unwise  to  burden  an  appellate  court 
with  a  hearing  of  cases  of  this  nature,  and  certainly  an  ex- 
perienced magistrate,  who  has  all  the  parties  before  him,  can 
better  dispose  of  such  a  case  than  can  an  appellate  judge  who 
must  decide  without  seeing  the  witnesses  and  parties  face  to 
face.  Tribunals  of  the  first  instance  ought  ordinarily  to  be 
sufficient  for  the  final  decision  of  all  questions  of  fact. 

The  legislature  of  Montana  has  taken  radical  action  in  the 
matter  of  the  employment  of  children  under  sixteen  years  of 
age  by  proposing  a  constitutional  amendment  prohibiting  the 
employment  of  children  of  that  age  in  underground  mines. 

Utah  has  passed  a  curfew  law. 

Public  Education. 

The  compulsory  attendance  of  school  children  is  provided 
for  in  some  states. 

In  Washington  an  act  relates  to  all  children  between  eight 
and  fifteen  years  of  age.  Parents  and  others  having  the  cus- 
tody of  children  between  those  ages  may  be  summoned  to 
appear  with  the  child  before  a.  judge  of  the  Superior  Court, 
who  is  authorized  to  order  that  the  child  appearing  before  him 
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shall  be  placed  in  the  proper  school,  or  he  may  order  the  par- 
ent or  guardian  to  file  a  bond  conditioned  on  sending  the  child 
to  school  as  required  by  law. 

The  California  statute  fixes  the  age  between  eight  and  four- 
teen, excepting  from  the  operation  of  the  act  children  of  insuf- 
ficient bodily  or  mental  condition,  children  that  are  taught  in 
private  schools  or  by  a  private  tutor  or  at  home,  or  children 
who  may  live  more  than  two  miles  from  any  public  school,  or 
who  have  completed  the  prescribed  grammar  school  course. 

In  Oregon  it  is  provided  that  attendance  at  school  shall  be 
compulsory  upon  children  under  fourteen  years  of  age  during 
the  whole  of  the  school  term,  and  upon  those  under  fifteen 
who  ar^  not  employed  in  any  lawful  work. 

The  Connecticut  act  provides  that  when  the  educational 
authorities  are  of  the  opinion  that  a  child  over  fourteen  and 
under  sixteen  years  of  age  '^  has  not  schooling  sufficient  to 
justify  his  leaving  school  to  be  employed,"  they  may,  on 
notice  to  his  parents,  cause  him  to  attend  school  regularly  until 
the  authorities  certify  that  his  education  is  satisfactory,  but 
not  after  sixteen  years  of  age. 

North  Carolina  makes  a  similar  provision  for  children  in  one 
of  its  cities. 

In  some  states  provision  is  made  for  free  transportation  of 
pupils  to  and  from  school.  In  Oregon  the  District  School 
Board  may  so  provide,  when  authorized  by  a  majority  of  the 
legal  voters,  in  cases  where  the  pupil  lives  more  than  two 
miles  from  a  school  building. 

In  Montana  the  school  authorities  may  employ  the  school 
funds  in  transporting  pupils  to  and  from  school  in  another 
district  when  they  deem  best. 

In  Connecticut  any  town  discontinuing  a  school  shall,  by 
transportation  or  otherwise,  furnish  school  accommodations  so 
that  every  child  over  seven  and  under  sixteen  can  attend  school 
as  required  by  law. 

Porto  Rico  has  passed  a  carefully  drawn  act  of  ninety-one 
sections  codifying  its  general  laws  relating  to  public  educa- 
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tion ;  and  Virginia,  in  pursuance  of  its  new  constitution,  has 
established  a  State  Board  of  Education,  with  full  powers. 

Porto  Rico  provides  for  the  establishment  of  an  insular 
library. 

Oregon  provides  that  any  county  of  over  50,000  inhabitants 
may  levy  taxes  for  the  establishment  of  a  public  library 
therein. 

Wyoming  provides  in  advance  for  what  may,  it  seems, 
happen  to  any  city,  by  an  act  which  authorizes  all  municipali- 
ties of  more  than  5,000  inhabitants  which  may  receive  dona- 
tions for  the  building  of  public  libraries  to  make  provision  for 
their  maintenance. 

Oklahoma  also  shows  itself  to  be  wise  in  time  by  making 
an  appropriation  for  the  Oklahoma  Historical  Society. 

West  Virginia  provides  that  boards  of  education  may  fur- 
nish free  text  books  to  pupils,  but  discreetly  provides  that 
pupils  shall  use  up  their  old  books. 

Arkansas  provides  that  no  honorary  degree  shall  be  given 
to  students  taught  by  correspondence  by  any  educational 
institution  in  the  state.  A  violation  of  this  act  by  the  chief 
officers  of  such  institutions  is  made  a  misdemeanor,  punishable 
by  fine. 

Labor. 

Perhaps  fewer  than  usual  laws  relating  to  labor  have  gone 
upon  the  statute  books  during  the  past  year. 

Oregon  makes  it  unlawful,  by  threats  or  coercion,  to  prevent 
or  compel  another  to  join,  belong  to  or  refrain  from  belonging 
to  any  labor  or  other  lawful  organization. 

Kansas  makes  it  unlawful  for  any  person  or  any  agent  of  a 
corporation  to  coerce,  require,  demand  or  influence  any  person 
to  enter  into  any  agreement  to  become  or  remain  a  member  of 
any  labor  organization  as  a  condition  of  such  person's  securing 
employment  or  continuing  in  the  employment  of  the  individual 
or  corporation. 

In  Nevada  an  act  makes  it  unlawful  for  any  person  or  cor- 
poration to  enter   into   an   agreement  by  which   his  or   its 
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employee,  or  any  person  about  to  become  his  or  its  employee, 
shall,  as  a  condition  for  continuing  or  obtaining  employment, 
agree  not  to  become  or  continue  a  member  of  a  labor  organi- 
zation. 

In  Minnesota  it  is  made  a  misdemeanor  to  prevent  any  per- 
son from  obtaining  or  holding  employment,  or  to  procure  or 
attempt  to  procure  the  discharge  of  any  person  from  employ- 
ment by  reason  of  such  person's  having  been  engaged  in  any 
strike.  It  is  likewise  made  a  misdemeanor  to  require  from 
any  person,  as  a  condition  to  any  contract  of  employment, 
any  written  statement  as  to  his  participation  in  any  strike  or 
as  to  his  personal  record,  except  as  to  conviction  for  crime  or 
misdemeanor. 

As  to  the  hours  of  labor — Montana  enacts  an  eight-hour  law 
for  those  operating  hoisting  engines  in  mines. 

Missouri  fixes  an  eight-hour  day  in  smelting  works,  and 
Nevada  in  underground  mines  and  smelters. 

Indiana  limits  the  hours  of  trainmen  and  switchmen  on 
steam  railroads  to  sixteen  consecutive  hours. 

Arizona  has  a  like  act  for  trainmen  and  telegraph  oper^ 
ators,  and  Arkansas  for  railroad  employees. 

In  Minnesota  a  working  day  for  locomotive  engineers  and 
firemen  must  not  exceed  fourteen  consecutive  hours. 

Oregon  fixes  the  hours  of  work  of  women  in  laundries  at 
ten  hours. 

A  deep  cut  is  made  in  the  law  of  fellow  servants  by  a  Mon- 
tana act  which  provides  that  an  employee  of  a  steam  or  electric 
railroad  may  have  a  right  of  action  for  a  personal  injury  when 
caused  by  the  negligence  of  a  train  dispatcher,  telegraph  oper- 
ator, superintendent,  master  mechanic,  yard  master,  conductor, 
engineer,  motorman  or  any  stationary  or  hand  signalman. 
Another  section  of  the  act  extends  the  same  principle  to 
mines  and  smelters ;  and  the  same  act  provides  that  no  con- 
tract of  insurance,  relief,  benefit  or  indemnity  in  case  of  in- 
jury or  death,  '^  nor  any  other  contract  entered  into,  either  be- 
fore or  after  the  injury,  between  the  person  injured  and  any 
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of  the  employers  named  in  the  act "  shall  constitute  a  bar  to 
an  action  under  the  prorisions  of  the  act.  Obviously,  some- 
thing is  here  left  to  construction. 

A  similar  act  has  been  passed  in  Oregon  relating  to  rail- 
roads, which  eliminates  the  fellow  servant  rule  where  the 
neglect  is  that  of  an  agent  or  officer  of  the  corporation  superior 
to  the  employee  injured,  or  of  one  who  has  a  right  to  control 
him,  or  when  it  is  a  fellow  servant  engaged  in  another  depart- 
ment of  labor,  or  on  another  train  of  cars,  or  a  fellow  servant 
who  has  charge  of  a  switch  or  signal  point  or  locomotive 
engine  or  of  dispatching  trains  or  sending  telegraphic  or  tele- 
phonic orders. 

These  acts  are,  of  course,  only  extensions  of  what  has  been 
called  the  rule  of  the  vice  principal.  They  extend,  however, 
to  only  a  few  employments.  So  far  as  they  do  extend,  they 
leave  but  little  of  the  fellow  servant  rule.  North  Dakota 
entirely  abolishes  the  rule  in  the  case  of  railroad  employees. 

Labor  arbitrations  are  provided  for  in  Washington.  The 
State  Labor  Commissioner,  ''upon  application  of  any  em- 
ployer or  employee  having  differences,"  is  directed  to  visit  the 
''location  of  such  differences  and  to  make  careful  inquiry 
into  the  cause  thereof  and  to  advise  the  respective  parties 
what,  if  anything,  ought  to  be  done  or  submitted  to  by  both  to 
adjust  said  dispute.''  If  unsuccessful,  the  commissioner  shall 
then  "endeavor  to  have  said  parties  consent  in  writing  to 
submit  their  differences  to  a  Board  of  Arbitrators,  of  which 
the  employer  shall  appoint  one  and  the  employees  acting 
through  a  majority  another,  and  these  two  shall  select  a  third, 
whose  findings  shall  be  final.  The  labor  commissioner  is  to 
sit  as  a  moderator  without  a  vote.  If  his  efforts  are  still  un- 
successful, he  is  directed  "  to  request  a  sworn  statement  from 
each  party  to  the  dispute  of  the  facts  upon  which  their  dispute 
and  their  reasons  for  not  submitting  the  same  to  arbitration 
are  based."  Any  sworn  statement  so  made  "shall  be  for 
public  use  and  shall  be  given  publicly  to  such  papers  as  desire 
to  use  it." 
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In  Missouri  the  act  of  1901  creating  a  State  Board  of 
Mediation  anft  Arbitration  is  amended  so  as  to  provide  that 
when  it  shall  come  to  the  notice  of  the  board  that  a  ^^  strike  or 
lockout  is  about  to  occur  or  is  seriously  threatened,  involving 
ten  or  more  persons,"  the  board  shall  proceed  to  the  locality 
and  endeavor  to  effect  a  settlement.  If  all  efforts  at  concilia- 
tion fail,  it  becomes  the  duly  of  the  board  to  inquire  into  the 
causes  of  the  dispute,  and  to  this  end  it  may  subpoena  and  ex- 
amine witnesses  and  send  for  Hooks  and  papers  and  administer 
oaths.  Any  person  failing  or  refusing  to  obey  a  subpoena  of 
the  board  may  be  attached  by  the  Circuit  Court  of  the  county, 
which  court  is  given  the  power  to  punish  for  contempt  upon 
refusal  to  obey  the  process  of  the  court,  and  the  person  refus- 
ing to  obey  the  subpoena  of  the  board  shall  be  deemed  guilty 
of  a  misdemeanor. 

Blacklisting  of  employees  is  made  a  misdemeanor  punishable 
by  fine  or  imprisonment  or  both  in  Oregon. 

Liquor  Laws. 

New  Hampshire  has  passed  a  very  full  law  to  regulate  the 
traffic  in  liquor,  which  is  chiefly  interesting  by  reason  of  its 
being  a  ^'  high  license  "  act,  the  highest  license  being  $1,200, 
and  by  reason  of  its  creating  a  non*political  State  Board  of 
License  Commissioners  to  be  appointed  by  the  governor. 

An  act  in  North  Carolina  to  regulate  the  manufacture  and 
sale  of  liquors  (but  applicable  only  outside  of  incorporated 
cities  and  towns)  prohibits  the  sale  of  liquors  except  in  incor- 
porated cities  and  towns,  and  as  to  such  it  provides  for  the 
vote  of  the  people  of  any  city  or  town  as  to  whether  intoxi- 
cating liquor  shall  be  manufactured  therein,  or  a  saloon  or  dis- 
pensary shall  be  established.  The  vote  may  be  taken  upon 
the  petition  of  one-third  of  the  registered  voters,  but  not 
oftener  than  once  in  two  years.  If  the  vote  is  in  favor  of  dis- 
pensaries, provision  is  made  for  their  establishment.  But  the 
same  state.  North  Carolina,  surpassing  all  others  in  the  extent 
and  variety  of  its  special  legislation,  has,  among  other  liquor 
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acts,  passed  an  act  permitting  the  ^'  owners  or  lessees  of  the 
Nags  Head  Hotel  in  Dare  County  ''  to  sell  liquor  to  its  guests 
and  employees  in  unbroken  packages,  bottles  or  flasks  during 
the  months  of  June,  July,  August  and  September. 

The  same  principle  of  local  option  is  established  by  an  act 
of  Oklahoma. 

New  Jersey  provides  in  cities  of  the  first  class  for  a  non- 
partisan Board  of  Excise  Commissioners  of  four  members  to 
be  appointed  by  the  mayor. 

Vermont  adopts  a  very  minute  system  of  local  option.  All 
town  meetings  are  to  vote  annually  on  the  question  of  the 
granting  of  licenses  for  the  sale  of  liquor.  If  the  vote  is 
affirmative,  a  second  town  meeting  shall  be  held  upon  the  ap- 
plication of  six  voters  to  determine  whether,  only  malted  liquors, 
or  all  kinds  of  liquors,  shall  be  sold.  If  the  vote  is  affirma- 
tive on  the  latter  proposal,  three  license  commissioners  are  to 
be  appointed  in  each  town  on  non-political  lin^. 

Massachusetts  repeals  an  earlier  act  relating  to  the  sale  in 
original  packages  of  imported  intoxicating  liquor. 

Arkansas  has  made  it  unlawful  to  sell  or  give  away  any 
alcoholic  liquor  within  three  miles  of  the  Presbyterian  church 
of  the  town  of  Rocky  Comfort,  provided  the  act  shall  not  ap- 
ply to  the  use  of  wine  for  sacramental  purposes. 

Registration  op  Land — Torrbns  System. 

Colorado  and  Hawaii  have  introduced  the  Torrens  land 
registration  system,  and  Illinois  has  passed  an  act  extending 
its  operation,  probably  hoping  to  lead  to  a  more  complete 
adoption  and  practice  of  the  system  by  the  people  of  the  state. 

Pensions. 

A  tendency  may  be  observed  towards  an  extension  of  the 

pension  system.     Thus  Illinois  creates  a  School  Employees' 

Pension  Fund  by  retaining  a  specified  amount  from  the  wages 

of  its  employees,  other  than  teachers ;  and  the  same  state  au- 
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thorizes  any  county  to  pay  a  pension  of  not  over  $150  a  year 
to  blind  persons. 

New  Jersey  provides  pensions  for  public  school  teachers. 

Indiana  creates  a  police  pension  fund  in  cities  of  over 
50,000  and  less  than  100,000  inhabitants,  for  the  benefit  of 
widows  and  children  of  deceased  policemen  and  dependent 
wives  and  children  of  disabled  and  retired  policemen. 

Minnesota  provides  for  a  pension  to  discharged  or  retired 
policemeii  in  certain  cities. 

Good  Roads. 

An  evidence  of  the  growing  wealth  of  the  country  will  be 
found  in  acts  passed  in  a  large  number  of  states  for  the  im- 
provement of  highways.  I  find  general  acts  in  Delaware, 
Utah,  California,  Pennsylvania  and  Montana,  and  I  might 
add  Oklahoma,  and  a  less  comprehensive  act  in  New  Hamp- 
shire. 

Tennessee  has  passed  a  large  number  of  special  acts,  and  in 
North  Carolina  seventy-five  distinct  good  road  acts  appear 
upon  the  statute  book. 

The  New  York  legislature  submits  a  constitutional  amend- 
ment authorizing  the  state  to  incur  an  indebtedness,  not  to 
exceed  $50,000,000  at  any  one  time,  for  the  improvement  of 
highways,  which  highways  shall  be  determined  under  general 
law,  the  expenditures  to  be  equitably  apportioned  among  the 
counties. 

Automobiles. 

There  is  an  obvious  connection  between  good  roads  and  au- 
tomobiles, as  to  which  latter  acts  have  been  passed  in  Delaware, 
Pennsylvania,  Missouri,  Massachusetts,  Illinois,  Minnesota, 
Vermont,  Virginia  and  Maine. 

The  Illinois  act  is  interesting  in  that  in  an  action  to  recover 
damages,  a  prima  facie  case  for  the  plaintifi*  may  be  made  out 
by  showing  the  fact  of  the  injury  and  the  fact  that  the  auto- 
mobile was  at  the  time  of  the  injury  running  in  excess  of  the 
speed  requirement  of  the  act. 
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The  Virginia  act  limits  the  speed  to  fifteen  miles  an  hour. 
Any  person  violating  the  act  shall  be  fined  and  shall  be  liable 
for  damages  and  his  vehicle  shall  be  seized  and  sold  at  public 
sale  to  pay  the  fine  and  any  damages  caused  to  any  person  by 
the  violation  of  the  act. 

One  does  not  know  whether  to  be  shocked  or  amused  by  an 
automobile  act  in  Kansas.  I  read  from  the  first  section,  which, 
after  defining  automobiles,  proceeds  in  these  exact  words : 

^*  Nothing  in  this  section  shall  be  construed  as  in  any  way 
preventing,  obstructing,  impeding,  embarrassing  or  in  any 
other  manner  or  form  infringing  upon  the  prerogative  of  any 
political  chaffeur  to  run  an  automobilious  band  wagon  at  any 
rate  he  see  fit  compatible  with  the  safety  of  the  occupants 
thereof;  provided,  however,  that  not  less  than  ten  nor  more 
than  twenty  ropes  be  allowed  at  all  times  to  trail  behind  this 
vehicle  when  in  motion,  in  order  to  permit  those  who  have 
been  so  fortunate  as  to  escape  with  their  political  lives  an 
opportunity  to  be  dragged  to  death ;  and  provided  further, 
that  whenever  a  mangled  and  bleeding  political  corpse  implores 
for  mercy,  the  driver  of  the  vehicle  shall,  in  accordance  with 
the  provisions  of  this  bill,  ' Throw  out  the  life-line/" 

Fish  and  Gamb. 

There  has  been  a  vast  amount  of  legislation  on  the  subject 
of  fish  and  game.  In  most  of  the  states  the  acts  merely  pro- 
vide a  close  season  for  the  taking  and  killing  of  fish  and  game 
of  various  kinds.  In  some  states  the  taking  of  certain  ani- 
mals is  prohibited  for  a  certain  number  of  years,  and  some 
states  require  that  any  person  hunting  wild  game  shall  be 
licensed. 

It  would  not  be  profitable  to  refer  to  these  acts  at  length. 
They  will  be  found  in  the  session  laws  of  twenty-two  states. 
I  call  attention  to  a  novel  provision  in  the  act  of  Illinois  which 
enacts  that  the  title  to  all  wild  game  and  birds  in  the  state  of 
Illinois  is  declared  to  be  in  the  state,  and  that  no  wild  game 
or  birds  shall  be  taken  or  killed  except  with  the  understanding 
by  the  person  so  taking  or  killing  that  the  title  thereto  shall 
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be  and  remain  in  the  Stat^  of  Illinois  for  the  purpose  of  regu- 
lating the  use  and  disposition  of  the  same  after  taking  or 
killing.  The  taking  or  killing  of  wild  game  or  birds  is  to  be 
deemed  a  consent  of  the  person  that  the  title  thereto  shall  be 
and  remain  in  the  dtate  for  that  purpose. 

Louisiana  Purchasb  Exposition. 

As  bearing  upon  the  success  of  the  Louisiana  Purchase  Ex- 
position at  St.  Louis  in  1904,  I  note  that  not  less  than  twenty- 
six  states  and  territories  have,  during  the  past  year,  provided 
for  a  representation  thereat. 

Thb  Flag. — State  Flowers. 

Acts  to  prevent  and  punish  the  desecration  of  the  flag  of 
the  United  States  have  been  passed  in  Utah,  New  Mexico, 
Missouri  and  Delaware. 

In  Wyoming  and  Arizona  provision  is  made  for  flying  the 
United  States  flag  upon  or  near  public  school  buildings  during 
school  hours. 

California  adopted  the  golden  poppy  as  her  state  flower. 

West  Virginia  adopts  the  rhododendron,  or  big  laurel,  in 
an  act  which  recites  that  two  governors  approve  and  that  the 
pupils  of  the  public  schools  of  the  state  have  voted  for  it. 

South  Dakota  adopts  as  her  floral  emblem  the  Pasque  Flower, 
with  an  accon^anying  motto,  '^  I  lead  ";  and  the  act  provides : 
^^An  emergency  is  hereby  declared  to  exist  and  this  act  shall 
take  effect  immediately." 
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OP  PROVIDBNCB,  R.  I., 
United  SUtes  Circuit  Judge  for  the  Pinrt  Circuit. 

Mr.  President  and  O^entlemen  of  the  American  Bar  Anoeia- 
tian : 

The  first  and  most  pleasant  duty  which  falls  upon  me  at 
this  time  is  the  acknowledgment  of  mj  deep  appreciation  of 
the  very  high  honor  of  this  invitation  to  address  you  at  your 
annual  meeting. 

I  understand  it  is  a  law  of  this  Association,  established  by 
its  founders,  that  these  invitations  are  not  under  any  circum- 
stances to  be  declined ;  and  that  it  has  been  decreed,  with  Mr. 
Garter's  approval,  that  this  particular  law  is  a  command  pro- 
ceeding from  a  sovereign  power ;  and  that  ignorance  of  the 
law  is  no  excuse.  At  the  same  time,  it  must  be  confessed  that 
obedience  to  your  mandate  is  not  an  easy  task.  Our  profes- 
sional duties  are  laborious  and  exacting.  Judges,  as  well  as 
lawyers,  are  busy  men,  and  time  for  preparation  is  limited,  as 
was  pointed  out  by  Mr.  Phelps  at  your  second  annual  meeting, 
in  the  opening  of  his  masterly  address  on  John  Marshall. 

Another  difficulty,  which  increases  from  year  to  year,  is  the 
choice  of  a  subject.  We  are  told  that  Augustus  dealt  the 
final  blow  to  the  Respoma  Prudentum^  the  '^  answers  of  the 
learned  in  the  law."  The  probable  cause  was  that  the  subjects 
were  exhausted.  I  need  hardly  remind  you  that  the  answers 
of  the  learned  in  the  law  during  the  quarter  of  a  century  since 
this  Association  began  its  invaluable  work,  in  the  addresses  of 
its  presidents,  the  annual  addresses,  and  the  papers  read,  have 
so  far  covered  the  whole  field  of  jurisprudence  that  the  last 
three  annual  responses  of  the  jurisconsults  were  devoted  to  the 
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elucidation  of  a  single  important  topic  of  national  concern. 
It  is,  therefore,  with  much  hesitancy  that  I  shall  invite  your 
attention  to  some  observations  on  Law  and  Reasonableness. 

The  essence  and  end  of  law  are  no  doubt  truthfully  ex- 
pressed in  the  maxims : 

''Law  is  the  perfection  of  reason.'* 

''  Reason  is  the  soul  of  the  law ;  and  when  the  reason  of  any 
particular  law  ceases,  so  does  the  law  itself." 

''  The  reason  and  spirit  of  cases  make  law,  not  the  letter  of 
particular  precedents." 

''  Reason  is  the  life  of  the  law ;  the  common  law  itself  is 
nothing  else  but  reason." 

It  is  also  undoubtedly  true  that  the  great  body  of  the  law  is 
founded  upon  the  dictates  of  right  reason,  natural  justice,  and 
common  sense. 

But,  notwithstanding  all  this,  it  is  an  historical  fact  that  the 
growth  and  expansion  of  the  law  from  primitive  custom  to  the 
present  time  has  been  a  continuous  struggle  between  the  rigid 
rules  of  positive  law  and  the  standard  of  reasonableness  and 
common  sense  of  society  in  its  upward  march  to  a  higher 
civilization ;  and  the  struggle  still  continues.  All  through  the 
centuries  of  the  law's  development  in  those  two  great  systems 
of  jurisprudence  which  have  been  adopted  by  the  civilized 
world,  the  English  law  and  the  Civil  law,  there  has  been  a 
constant  effort  to  bring  existing  rules  into  harmony  with  ad- 
vancing civilization. 

The  phenomenon  which  always  presents  itself  in  progressive 
societies  may  be  thus  described :  On  the  one  hand,  there  is  a 
body  of  legal  rules  which  by  nature  are  stable  and  enduring ; 
on  the  other  hand,  there  is  a  society  with  ever-changing  social 
necessities  and  opinions.  From  the  very  nature  of  these  con- 
ditions, which  are  permanent,  there  is  the  inevitable  result 
that  the  old  rules  of  law  cease  to  conform  to  the  new  facts  of 
life ;  that  they  are  not  adapted  to  the  ever- varying  views  of 
society ;  and  that  consequently  they  come,  in  part  at  least,  to 
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be  regarded  as  narrow,  unreasonable,  and  out  of  touch  with 
progress  and  enlightened  public  sentiment. 

To  keep  the  rules  of  positive  law  as  nearly  as  possible 
abreast  of  social  wants  and  public  opinion,  is  the  difficult 
problem  which  always  has  and  always  will  confront  progressive 
nations.  That  gulf  can  never  be  entirely  bridged.  A  station- 
ary body  and  a  moving  body  cannot  be  kept  together.  We 
can  only  by  unceasing  effort  narrow  the  chasm.  Sometimes 
the  spirit  and  temper  of  society  are  far  in  advance  of  legal 
rules ;  at  other  times  they  nearly  meet.  Upon  the  expedition 
with  which  the  breach  between  law  and  social  progress  is 
lessened,  or  upon  keeping  them  close  together,  depend,  in 
large  measure,  the  welfare  of  society  and  the  happiness  of  the 
people.  In  progressive  societies,  says  Maine,  ^^  it  may  be  laic* 
down  that  social  necessities  and  social  opinions  are  always 
more  or  less  in  advance  of  law.  We  may  come  indefinitely 
near  to  the  closing  of  the  gap  between  them,  but  it  has  a  per- 
petual tendency  to  reopen.  Law  is  stable ;  the  societies  we 
are  speaking  of  are  progressive.  The  greater  or  less  happi- 
ness of  a  people  depends  on  the  degree  of  promptitude  with 
which  the  gulf  is  narrowed." 

Such  being  the  position  of  the  law  in  its  relation  to  pro- 
gressive societies,  what  have  the  lawyers  done  to  help  relieve 
the  situation  ?  Where  have  they  stood  in  this  long  struggle 
between  an  unreasonable  past  and  a  reasonable  present ;  be- 
tween a  body  of  rigid  legal  rules  and  advancing  civilization  ? 
Are  they  justly  open  to  the  charge  of  riveting  the  chains 
which  bind  the  community  to  customs  and  usages  it  has  out- 
grown by  their  devotion  to  technicalities,  legal  forms,  and 
precedents  ?  Have  they  stood  with  Selden  when  he  exclaimed : 
'^  Equity  is  a  roguish  thing  "  ?  Have  they  been  unmindful  of 
the  fact  that  they  are  largely  responsible  for  the  existing  con- 
dition of  the  law  at  every  stage  of  social  progress,  and  that 
upon  them  devolves  the  duty,  in  great  measure,  of  keeping  it 
in  harmony  with  national  growth  ?  Have  they  failed  to 
realize  that  the  law  is  made  for  society,  and  not  society  for  the 
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law ;  and  that  it  should  be  adapted,  as  far  as  possible,  to  meet 
the  ^^ great,  complex,  ever-unfolding  exigencies*'  of  life  and 
government  ? 

Let  us  first  see  how  some  of  the  great  lawyers  have  answered 
these  inquiries. 

It  was  Coke  who  said :  ^^  The  principles  of  natural  rights 
are  perfect  and  immutable,  but  the  condition  of  human  law  is 
ever  changing,  and  there  is  nothing  in  it  which  can  stand  for- 
ever.    Human  laws  are  born,  live,  and  die/' 

It  was  Hale  who  declared :  '^  We  must  remember  that  laws 
were  not  made  for  their  own  sakes,  but  for  the  sake  of  those 
who  were  to  be  guided  by  them.  ...  He  that  thinks  a 
state  can  be  exactly  steered  by  the  same  laws  in  every  kind  as 
it  was  two  or  three  hundred  years  ago  may  as  well  imagine 
that  the  clothes  that  fitted  him  when  a  child  should  serve  him 
when  he  was  grown  a  man.  The  matter  changeth,  the  custom, 
the  contracts,  the  commerce,  the  dispositions,  educations,  and 
tempers  of  men  and  societies  change  in  a  long  tract  of  time, 
and  so  must  their  laws  in  some  measure  be  changed,  or  they 
will  not  be  useful  for  their  state  and  condition." 

It  was  Hardwicke  who  marked  out  and  systematized  that 
great  body  of  rational  and  remedial  rules  we  call  equity,  which 
has  done  so  much  to  keep  the  law  in  touch  with  social  progress. 
It  was  Mansfield  who  declared  that  the  air  of  England  was  too 
pure  to  be  breathed  by  a  slave,  who  built  up  the  commercial 
law  to  meet  her  expanding  commerce  and  industries,  and  of 
whom  Burke  says :  '^  His  ideas  go  to  the  growing  ameliora- 
tion of  the  law  by  making  its  liberality  keep  pace  with  the 
demands  of  justice  and  the  actual  concerns  of  the  world, — not 
restricting  the  infinitely  diversified  occasions  of  men,  and  the 
rules  of  natural  justice,  within  artificial  circumscriptions,  but 
conforming  our  jurisprudence  to  the  growth  of  our  commerce 
and  of  our  empire." 

It  was  Marshall  who  breathed  into  our  Constitution  the 
breath  of  life,  and  who  declared  :  ^^  This  provision  is  made  in 
a  Constitution  intended  to  endure  for  ages  to  come,  and,  con- 
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sequentlj,  to  be  adapted  to  the  yarious  crises  of  human  affairs. 
To  have  prescribed  the  means  by  which  goremment  should,  in 
all  future  time,  execute  its  powers  would  have  been  to  change, 
entirely,  the  character  of  the  instrument,  and  give  it  the  prop- 
erties of  a  legal  code.  It  would  have  been  an  unwise  attempt 
to  provide,  by  immutable  rules,  for  exigencies,  which,  if  fore- 
seen at  all,  must  have  been  seen  dimly,  and  which  can  be  best 
provided  for  as  they  occur.  To  have  declared  that  the  best 
means  shall  not  be  used,  but  those  alone  without  which  the 
power  given  would  be  nugatory,  would  have  been  to  deprive 
the  legislature  of  the  capacity  to  avail  itself  of  experience,  to 
exercise  its  reason,  and  to  accommodate  its  legislation  to  cir- 
cumstances.'* 

It  was  Story  who  said :  ^^  Government  presupposes  the 
existence  of  a  perpetual  mutability  in  its  own  operations  on 
those  who  are  its  subjects,  and  a  perpetual  flexibility  in  adapt- 
ing itself  to  their  wants,  their  interests,  their  habits,  their 
occupations,  and  their  infirmities.'' 

It  was  Shaw  who  declared :  '^  It  is  the  great  merit  of  the 
common  law  that  it  is  founded  upon  a  comparatively  few  broad, 
general  principles  of  justice,  fitness  and  expediency,  .  .  . 
and  generally  comprehensive  enough  to  adapt  themselves  to 
new  institutions  and  conditions  of  society,  new  modes  of  com- 
merce, new  usajges  and  practices,  as  the  progress  of  society  in 
the  advancement  of  civilization  may  require." 

Such  has  been  the  position  of  the  lawyers  in  the  struggle 
between  legal  rules  and  social  progress ;  and  this  position  is 
corroborated  by  the  history  of  the  law's  development  from  early 
times. 

The  history  of  the  growth  and  expansion  of  the  Roman  and 
English  systems  of  jurisprudence  discloses  the  important  part 
taken  by  the  lawyers  in  making  the  law  more  reasonable  as 
society  required.  The  doctrines  and  instrumentalities  which 
have  enabled  it  to  keep  nearly  abreast  of  the  moral  and 
intellectual  growth  of  the  people  have  been  largely  their 
work. 
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When  Rome  extended  her  boundaries  over  Italy,  and  the 
rules  of  the  civil  law,  embodied  in  the  Twelve  Tables,  became 
narrow  and  unreasonable  in  their  application  to  foreigners,  it 
was  the  Roman  jurisconsults  who  conceived  and  carried  into 
effect  a  code  of  rules  which  overrode  the  harsh  civil  code. 
They  based  this  new  code  upon  the  assumption  that  there  were 
certain  ingredients  in  the  law  which  were  common  to  Rome 
and  other  Italian  communities.  To  justify  this  assumption, 
they  appealed  to  tradition  and  observation.  '^  The  expedient 
to  which  they  resorted,"  says  Maine,  '^  was  that  of  selecting 
the  rules  of  law  common  to  Rome  and  to  the  different  Italian 
communities  in  which  the  immigrants  were  born.  .  .  .  The 
Ju6  Gentium  was  accordingly  a  collection  of  rules  and  princi- 
ples, determined  by  observation  to  be  common  to  the  insti- 
tutions which  prevailed  among  the  various  Italian  tribes.'' 

When  this  doctrine  became  inadequate  as  an  instrument  for 
expanding  the  rules  of  the  civil  law  for  the  purpose  of  meeting 
the  wants  and  aspirations  of  the  Roman  people  as  they  ad- 
vanced to  the  conquest  of  the  world,  the  Roman  lawyers  bor- 
,rowed  a  theory  from  Greek  philosophy  for  the  purpose  of 
expanding  the  ju»  gentium^  called  the  Law  of  Nature— a 
theory  which  soon  became  the  basic  principle  underlying  that 
vast  superstructure  known  as  Roman  law ;  a  theory  which  has 
exerted  a  profound  influence  upon  English  law,  and  upon 
whose  foundation  rests  the  Law  Merchant  and  Modern  Interna- 
tional Law.  To  this  same  theory  may  also  be  traced  the  prin- 
ciple that  all  men  are  bom  equal,  and  are  entitled  to  equal 
protection  of  the  laws,  which  is  found  in  the  Declaration  of 
Independence  and  the  Constitution  of  the  United  States. 

In  giving  expression  to  this  theory,  the  Roman  jurisconsults 
said :  ^'AU  nations,  who  are  ruled  by  laws  and  customs,  are 
governed  partly  by  their  own  particular  laws,  and  partly  by 
those  laws  which  are  common  to  all  mankind.  The  law  which 
a  people  enacts  is  called  the  Civil  Law  of  that  people,  but  that 
which  natural  reason  appoints  for  all  mankind  is  called  the 
law  of  nations,  because  all  nations  use  it.'' 
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The  doctrine  of  the  Law  of  Nature — first  practically  utilized 
in  the  administration  of  justice  by  Roman  jurists — whose  pri- 
mordial elements  are  uniformity,  simplicity,  harmony,  and 
equality,  and  whose  broadening  influence  upon  the  jurispru- 
dence of  the  world  has  been  so  potent  and  permanent,  is  the 
doctrine  of  intrinsic  reasonableness.  It  is  the  doctrine  pre- 
scribed by  absolute,  evident,  and  universal  reason  as  manifested 
in  the  consent  of  reasonable  men.  It  consists  of  a  body  of 
precepts  which  satisfy,  and  are  in  accord  with,  right  human 
reason,  and  which  are  binding  on  all  mankind  by  virtue  of 
their  inherent  reasonableness.  To  the  classical  Roman  law- 
yers, in  the  words  of  Sir  Frederick  Pollock,  "  It  would  be  con- 
venient to  take  ivs  naturale  for  the  sum  of  rules  of  conduct 
which  ought  to  be  received  because  they  are  reasonable  in 
themselves,  and  ivs  gentium  for  those  which  are  received  in 
fact  by  the  general  consent  of  civilized  mankind."  To  the 
publicists  of  the  Middle  Ages,  he  says,  ^^  The  Law  of  Nature 
presented  itself  as  a  rule  of  human  conduct  independent  of 
positive  enactment  and  even  of  divine  revelation,  and  binding 
always  and  everywhere  in  virtue  of  its  intrinsic  reasonable- 
ness." The  same  high  authority  declares  that  the  law  mer- 
chant ^^  claimed  the  respect  and  aid  of  local  magistrates  as  a 
branch  of  the  Law  of  Nature,  considered  as  a  body  of  legal  rules 
demonstrable  by  natural  human  reason,  and  therefore  entitled 
to  universal  obedience."  And  further,  that  Gentili  the 
pioneer,  and  Grotius  the  founder,  of  international  law,  laid 
its  foundation  on  the  broad  and  universal  principles  of  the  Law 
of  Nature. 

While  English  jurisprudence  has  not  adopted  the  Law  of 
Nature,  in  the  sense  of  the  civil  law,  as  the  fundamental  doc- 
trine underlying  the  whole  system,  our  courts  have  appealed 
to  its  principles,  and  have  been  governed  by  its  precepts. 

They  have  said  that  positive  laws  are  invalid  which  contra- 
dict the  Law  of  Nature ;  that  it  is  binding  in  all  countries  and 
at  all  times ;  and  that  no  human  laws  are  of  any  validity  if 
contrary  to  this.     They  have  invoked  this  doctrine  in  their 
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assertion  that  acts  of  Parliament  which  were  contrary  to  uni- 
versal reason  and  natural  justice  were  void;  that  the  funda- 
mental  principles  of  right  and  justice  inherent  in  the  nature 
and  spirit  of  the  social  compact  restrain  and  set  bounds  to  the 
power  of  legislation ;  and  that  the  legislature  cannot  take  away 
that  security  for  personal  liberty  and  private  property  for 
whose  protection  the  government  was  established.  Chancellor 
Kent  appealed  to  this  doctrine  when  he  asserted  that  ''a 
statute  is  never  to  be  construed  against  the  plain  and  obvious 
dictates  of  reason " ;  and  Mr.  Justice  Miller,  when  he  de- 
clared: ^'It  must  be  conceded  that  there  are  such  rights  in 
every  free  government  beyond  the  control  of  the  State.  A 
government  which  recognized  no  such  rights,  which  held  the 
lives,  the  liberty,  and  the  property  of  its  citizens  subject  at  all 
times  to  the  absolute  disposition  and  unlimited  control  of  even 
the  most  democratic  depository  of  power,  is  after  all  a  despot- 
ism **;  and  Mr.  Justice  Brown,  when  he  said :  '^  It  is  sufficient 
to  say  that  there  are  certain  immutable  principles  of  justice 
which  inhere  in  the  very  idea  of  free  government  which  no 
member  of  the  Union  may  disregard.*'  If  the  judges,  in 
their  appeals  to  the  Law  of  Nature,  have  not  succeeded  in  over- 
throwing the  principle  of  the  omnipotence  of  legislative  power 
where  it  is  exercised  in  violation  of  natural  reason  and 
common  sense,  we  cannot  but  admire  the  lofty  sense  of  justice 
by  which  they  were  actuated  in  their  protest  against  its  full 
and  complete  acceptance  under  all  circumstances. 

But  the  courts  have  gone  further.  They  have  said  that  the 
Law  of  Nature  is  a  part  of  the  law  of  England.  They  have 
struggled  more  and  more,  as  society  has  advanced  in  civiliza- 
tion, to  make  the  law  conform  to  its  teachings ;  to  make  it 
''  the  sum  of  rules  of  conduct  which  ought  to  be  received 
because  they  are  reasonable  in  themselves  "  ;  to  bring  it  into 
harmony  with  natural  reason  as  manifested  in  the  consent  of 
reasonable  men.  They  have  incorporated  this  doctrine  of 
reasonableness  into  all  branches  of  the  law.  It  lies  imbedded 
in  the  rights  of  person,  property,  and  procedure.     It  perme- 
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ates  the  law  of  contracts  and  negligence.  The  exercise  of  the 
police  power  turns  upon  it.  It  limits  and  qualifies  the  enjoy- 
ment of  individual  rights.  It  is  a  kind  of  universal  postulate 
underlying  all  rules  of  civil  conduct. 

The  courts  have  also  called  in  aid  this  doctrine  of  reason- 
ableness to  justify  a  departure  from  the  strict  rules  of  law. 
They  have  built  up  equity  upon  it,  and  relied  on  its  precepts 
for  decision  in  doubtful  cases.  They  have  founded  the  rules 
of  constitutional  interpretation  upon  it.  The  principles  of  the 
commoQ  law  which  are  so  frequently  invoked  by  the  judges 
may  be  said  to  rest  on  this  doctrine — those  principles  which 
Chief  Justice  Shaw  calls  '^  the  broad,  general  principles  of 
justice,  fitness  and  expediency."  Mansfield  appealed  to  the 
same  doctrine  when  he  declared: 

'^  The  law  of  England  would  be  a  strange  science  indeed  if 
it  were  decided  upon  precedents  only.  Precedents  serve  to 
illustrate  principles,  and  to  give  them  a  fixed  certainty.  But 
the  law  of  England  is  exclusive  of  positive  law,  enacted  by 
statute,  depends  upon  principles,  and  these  principles  run 
through  all  the  cases  according  as  the  particular  circumstances 
of  each  have  been  found  to  fall  within  the  one  or  other  of 
them." 

The  same  doctrine  was  invoked  by  Mr.  Justice  Brewer 
when  he  said: 

^^But  passing  beyond  the  matter  of  authorities,  the  question 
is  essentially  one  of  general  law.  It  does  not  depend  upon 
any  statute ;  it  does  not  spring  from  any  local  usage  or  custom ; 
there  is  in  it  no  rule  of  property,  but  it  rests  upon  those  con- 
siderations of  right  and  justice  which  have  been  gathered  into 
the  great  body  of  the  rules  and  principles  known  as  the  '  com- 
mon law  *." 

But  the  lawyers  have  done  much  more  than  incorporate  into 
the  law  the  theories  and  doctrines  by  which  its  rules  have  been 
made  more  rational  in  response  to  social  changes  and  advanc- 
ing civilization.  They  have  devised  those  great  remedial 
agencies,  Fictions  and  Equity,  by  which  the  work  has  been 
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largely  carried  on.  It  is  almost  wholly  through  these  instm- 
mentalities  that  for  centuries  the  rales  of  law  were  enabled  to 
meet  the  growing  wants  of  society ;  for  it  is  not  until  a  com-- 
paratively  recent  period  in  the  history  of  jurisprudence  that 
legislation  has  been  relied  upon  to  any  large  extent  as  a  reme- 
dial agency.  And  in  respect  to  legislation,  it  will  be  found 
that  the  judiciary,  through  its  power  of  construction  and  in- 
terpretation, has  acted  as  a  safeguard  against  the  enforcement 
of  unreasonable  statute  laws. 

It  was  the  Roman  jurisconsults  who  resorted  to  fictions  for 
overcoming  the  severity  of  legal  rules,  and  reconciling  the  let- 
ter of  the  law  with  common  sense  and  justice.  When  large 
numbers  of  foreigners  flocked  to  Rome,  the  strict  rule  of  the 
civil  code  that  no  one  but  a  Roman  citizen  could  maintain  suit 
became  harsh  and  unjust ;  whereupon  the  Roman  lawyers  in- 
vented the  fiction  that  if  a  foreigner  averred  he  was  a  Roman 
citizen,  the  defendant  could  not  traverse  the  allegation.  From 
analogy  to  this  Roman  fiction,  the  Supreme  Court  of  the 
United  States,  more  than  two  thousand  years  afterwards, 
adopted  the  fiction  that  all  the  members  of  a  corporation  are 
presumed  to  be  citizens  of  the  state  which  created  it,  and  that 
no  one  shall  traverse  such  presumption. 

Although  legal  fictions  have  been  called  rude  absurdities, 
they  were,  especially  in  the  early  stages  of  jurisprudence, 
highly  useful  and  beneficial  instruments  for  expanding  the 
stern  rules  of  law  as  society  demanded.  ^'At  a  particular 
stage  of  social  progress,"  says  Maine,  'Hhey  are  invaluable 
expedients  for  overcoming  the  rigidity  of  law  and,  indeed, 
without  one  of  them,  the  Fiction  of  Adoption,  which  permits 
the  family  tie  to  be  artificially  created,  it  is  difficult  to  under- 
stand how  society  would  ever  have  escaped  from  its  swaddling 
clothes,  and  taken  its  first  steps  towards  civilization/' 

*' The  supposition,"  declares  Dicey,  "that  the  cunning  of 
lawyers  has  by  the  invention  of  legal  fictions  corrupted  the  fair 
simplicity  of  our  original  constitution,  underrates  the  states- 
manship of  lawyers  as  much  as  it  overrates  the  merits  of  early 
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society.  The  fictions  of  the  courts  have  in  the  hands  of  law- 
yers such  as  Coke  served  the  cause  both  of  justice  and  of  free- 
dom, and  served  it  when  it  could*  have  been  defended  by  no 
other  weapons.  For  there  are  social  conditions  under  which 
legal  fictions  or  subtleties  afford  the  sole  means  of  establishing 
that  rule  of  equal  and  settled  law  which  is  the  true  basis  of 
English  civilization." 

It  is  also  true  that  the  English  judges  and  Roman  jurists 
have  really  employed  fictions  in  a  much  broader  sense,  for  the 
purpose  of  changing,  extending,  and  modifying  the  rules  of  law 
in  order  to  bring  them  into  harmony  with  social  progress  and 
the  actual  concerns  of  life.  Upon  the  supposition  that  there 
actually  existed  in  the  body  of  the  law  a  rule  which  would 
cover  the  facts  of  every  case,  they  proceeded,  as  cases  arose, 
to  engraft  upon  the  old  law  a  new  code.  In  theory,  the  law 
remained  the  same ;  in  fact,  it  had  been  changed. 

A  marked  illustration  of  this  process  is  found  in  the  de- 
cisions of  Lord  Mansfield,  who  added  to  the  ISnglish  law  a 
body  of  rules,  unknown  to  the  common  law,  relating  to  bills 
of  exchange,  promissory  notes,  marine  insurance,  and  other 
kindred  subjects,  to  the  end  of  ^^  conforming  our  jurisprudence 
to  the  growth  of  our  commerce  and  of  our  empire." 

There  is  an  interesting  description  of  how  the  law  springs 
into  existence  through  judicial  decision  in  a  case  where  there 
is  no  record  of  a  preceding  similar  case,  in  Mr.  Garter's  notable 
address  before  this  Association  on  '^  The  Ideal  and  the  Actual 
in  the  Law  " : 

^^  In  all  this  the  things  which  are  plain  and  palpable  are, 
(1)  that  the  whole  process  consists  in  a  search  to  find  out  a 
rule ;  (2)  that  the  rule  thus  sought  for  is  the  ^'iLst  rule — that  is 
to  say,  the  rule  most  in  accordance  with  the  sense  of  justice  of 
those  engaged  in  the  search ;  (3)  that  it  is  tacitly  assumed  that 
the  sense  of  justice  is  the  same  in  all  those  who  are  thus  en- 
gaged— that  is  to  say,  that  they  have  a  common  standard  of 
justice  from  which  they  can  argue  with,  and  endeavor  to  per- 
suade each  other ;  (4)  that  the  field  of  search  is  the  habits. 
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customs,  business  and  manners  of  the  people,  and  those  pre- 
viously declared  rules  which  have  sprung  out  of  previous  simi- 
lar inquiries  into  habits,  customs,  business  and  manners."  By 
this  method,  '^  a  rule  is  deduced  which  is  declared  to  be  the 
one  which  the  existing  law  requires  to  be  applied  to  the  case.'' 

This  process  of  case  law  legislation  has  been  employed  since 
the  birth  of  jurisprudence.  It  is  still  in  active  operation,  and 
will  so  continue  while  the  great  body  of  our  law  is  unwritten 
or  common  law  and  but  a  small  fraction  statute  law. 

When  legal  fictions,  in  the  progress  of  society,  became 
unequal  to  the  task  of  overcoming  the  rigidity  of  the  rules  of 
positive  law,  there  grew  up  alongside  of  that  system  a  body  of 
principles  known  as  equity.  This  was  the  work  of  the  Roman 
pr»tors  and  the  English  chancellors.  As  the  old  rules  became 
harsh  and  unreasonable,  and  out  of  harmony  with  civilization, 
they  gradually  adopted  this  new  and  more  perfect  system  to 
meet  social  necessities  and  public  sentiment ;  a  system  which 
was  ^'  to  stand  side  by  side  with  the  law  of  the  land,  over- 
riding it  in  case  of  conflict,  as  on  some  title  of  inherent 
superiority,  but  not  purporting  to  repeal  it."  They  held  that 
the  proceedings  in  equity  were  not  like  the  inelastic  rules  of 
law  established  from  time  immemorial,  but  were  adapted  to  the 
existing  state  of  society. 

^^  I  wonder/'  said  Chief  Justice  Yaughan,  who  was  called 
to  sit  with  the  Chancellor  in  Fry  vs.  Porter^  "  to  hear  of 
citing  of  precedents  in  matter  of  equity,  for  if  there  be  equity 
in  a  case,  that  equity  is  an  universal  truth,  and  there  can  be 
no  precedent  in  it ;  so  that  in  any  precedent  that  can  be  pro- 
duced, if  it  be  the  same  with  this  case,  the  reason  and  equity 
is  the  same  in  itself;  and  if  the  precedent  be  not  the  same 
case  with  this,  it  is  not  to  be  cited." 

To  which  the  Lord  Keeper  Bridgman  replied :  ^'  Certainly 
Precedents  are  very  necessary  and  useful  to  us,  for  in  them  we 
may  find  the  reasons  of  the  equity  to  guide  us ;  and  besides, 
the  authority  of  those  who  made  them  is  much  to  be  regarded. 
We  shall  suppose  they  did  it  upon  great  consideration  and 
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weighing  of  the  matter,  and  it  would  be  very  strange  and 
very  ill  if  we  should  disturb  and  set  aside  what  has  been  the 
course  for  a  long  series  of  time  and  ages." 

Although  precedents  have  had  their  influence  upon  English 
courts  of  equity  from  the  beginning,  they-  were  not  considered 
of  binding  authority.  We  may  here  refer  to  the  words  of 
Lord  Hardwicke :  "  When  the  court  finds  the  rules  of  law 
right,  it  will  follow  them,  but  then  it  will  likewise  go  beyond 
them  ";  and  of  Lord  Gottenham :  "  I  think  it  is  the  duty  of 
this  court  to  adapt  its  practice  and  course  of  proceeding  to  the 
existing  state  of  society,  and  not,  by  too  strict  an  adhercLce, 
to  decline  to  administer  justice,  and  to  enforce  rights  for  which 
there  is  no  other  remedy.  This  has  always  1}een  the  principle 
of  this  court,  though  not  at  all  times  sufficiently  attended  to." 

'^It  must  not  be  forgotten,"  said  Jessel,  ^Hhat  the  rules  of 
courts  of  equity  are  not  like  the  rules  of  the  Common  Law, 
supposed  to  be  established  from  time  immemorial.  It  is  per- 
fectly well  known  that  they  have  been  established  from  time 
to  time — altered,  improved,  and  refined  from  time  to  time." 

It  is  true  that,  both  in  Rome  and  England,  equity  ceased  in 
time  to  be  expansive.  It  was,  however,  one  of  the  principal 
instrumentalities  created  by  Roman  and  English  judges,  by 
which  for  many  generations  the  law  was  expanded  with  social 
growth. 

We  have  now  reached  the  third,  and,  in  modem  times,  by 
far  the  most  important  remedial  agency  for  the  amelioration  of 
the  law,  namely,  legislation.  This  instrumentality  rests  upon 
the  doctrine  of  legislative  omnipotence.  In  Great  Britain, 
Parliament  has  absolute  power.  In  the  United  States,  the 
same  uncontrollable  power  has  been  vested  by  the  people  in  the 
legislature,  subject  to  the  limitations  imposed  by  the  Federal  and 
State  constitutions.  From  the  nature  of  this  power,  it  is  obvi- 
ous that  in  this  field  of  reform  judicial  action  is  limited.  Let 
us  examine  briefly  the  position  of  the  courts  with  respect  to 
this  all-potent  remedial  agency. 
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Before  the  division  between  the  legislative  and  judicial 
powers  of  the  government  had  become  so  sharply  defined  the 
courts,  as  we  have  already  pointed  out,  vigorously  protested 
against  the  authority  of  the  legislature  to  enact  a  valid  law 
which  was  in  violation  of  natural  justice  and  common  sense. 
Such  expressions  are  found  in  judicial  decisions  from  Lord 
Coke  in  Bonham's  case,  who  declared  that  ^'  when  an  act  of 
Parliament  is  against  right  and  reason,  or  repugnant,  or  im- 
possible to  be  performed,  the  common  law  will  control  it,  and 
adjudge  such  act  to  be  void'*,  down  to  Mr.  Justice  Miller  in 
Loan  Association  vs.  Topeka^  and  Mr.  Justice  Brown  in 
Holden  vs.  Hardy* 

Again,  in  their  desire  to  make  statute  law  reasonable  and 
accord  with  public  opinion  the  courts  in  early  times  resorted 
to  the  doctrine  of  equitable  construction.  Upon  this  prin- 
ciple they  disregarded  the  letter  of  the  statute,  and  extended 
its  provisions  to  cases  ^^  within  the  same  mischief,  or  they 
excepted  from  the  statute,  though  covered  by  its  terms,  other 
cases  on  considerations  of  justice  and  right  reason. 

'^From  this  judgment  and  the  cause  of  it",  says  Plowden 
in  a  note  to  Eyston  vs.  Studd^  ^'  the  reader  may  observe  that 
it  is  not  the  words  of  the  law,  but  the  internal  sense  of  it  that 
makes  the  law,  and  our  law,  like  all  others,  consists  of  two 
parts,  viz.,  of  body  and  soul ;  the  letter  of  the  law  is  the  body 
of  the  law,  and  the  sense  and  reason  of  the  law  are  the  soul  of 
the  law.  .  .  .  And  it  often  happens  that  when  you  know 
the  letter  you  know  not  the  sense ;  for  sometimes  the  sense  is 
more  confined  and  contracted  than  the  letter,  and  sometimes 
it  is  more  large  and  extensive.  And  equity  enlarges  or 
diminishes  the  letter  according  to  its  discretion.*' 

Although  the  doctrine  of  equitable  construction  has  been 
disowned  as  encroaching  upon  the  exercise  of  legislative 
power,  the  courts  still  call  to  their  aid,  in  their  efforts  to  make 
statute  law  conform  to  the  dictates  of  common  sense,  essen- 
tially the  same  principle  in  another  form.  They  now  declare 
that  a  statute  should  be  construed  with  reference  to  its  spirit 
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and  reason.  This  principle  is  laid  down  by  the  Supreme  Court 
in  Trinity  Church  vs.  United  States.  The  question  in  issue 
was  the  applicability  of  the  Alien  Contract  Labor  Law  to  a 
clergyman  who  came  to  this  country  under  a  contract  to  enter 
the  service  of  a  church.  It  was  conceded  that  the  case  came 
within  the  letter  of  the  law. 

^^  It  is  a  familiar  rule'\  said  the  Court,  ^^  that  a  thing  may 
be  within  the  letter  of  the  statute  and  yet  not  within  the 
statute,  because  not  within  its  spirit,  nor  within  the  intention 
of  its  makers.  This  -has  been  often  asserted,  and  the  reports 
are  full  of  cases  illustrating  its  application." 

In  support  of  its  conclusion,  the  Court  cites  from  its  opinion 
in  United  States  vs.  Kirby  : 

^'AU  laws  should  receive  a  sensible  construction.  .  .  . 
The  reason  of  the  law  in  such  cases  should  prevail  over  its 
letter.  The  common  sense  of  man  approves  the  judgment 
mentioned  by  Puffendorf,  that  the  Bolognian  law  which  enacted 
'  that  whoever  drew  blood  in  the  streets  should  be  punished 
with  the  utmost  severity,'  did  not  extend  to  the  surgeon  who 
opened  the  vein  of  a  person  that  fell  down  in  the  street  in  a 
fit.  The  same  common  sense  accepts  the  ruling,  cited  by 
Plowden,  that  the  statute  of  1st  Edward  II.,  which  enacts  that 
a  prisoner  who  breaks  prison  shall  be  guilty  of  felony,  does 
not  extend  to  a  prisoner  who  breaks  out  when  the  prison  is  on 
fire,  ^  for  he  is  not  to  be  hanged  because  he  would  not  stay  to 
be  burned.'  *' 

The  courts  have  also  employed  presumptions  extensively  to 
make  statute  law  reasonable.  There  is  the  presumption  against 
injustice ;  the  presumption  against  an  absurdity,  or  absurd  con- 
sequences; the  presumption  against  inconvenience  or  hardship  ; 
the  presumption  against  an  impossibility ;  the  presumption  as 
to  public  policy,  which  means  that  the  legislature  does  not 
intend  to  violate  public  morality,  or  the  principles  of  sound 
public  policy.  These  and  other  presumptions  are  resorted  to 
where  statutes  are  in  any  way  doubtful  or  ambiguous,  and 
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SO  open  to  more  than  one  constmction,  in  order  that  they  may 
conform  to  reason  and  common  sense. 

The  invocation  of  the  doctrine  of  reasonableness  by  the 
courts  in  aid  of  progress  and  the  protection  of  society,  is 
strikingly  illustrated  in  the  conflict  between  legislative  omnipo- 
tence and  the  constitutional  guaranties  of  personal  liberty  and 
equality  secured  by  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States. 

When  the  Constitution  was  ratified  in  1789,  the  people  were 
fearful  of  centralization  and  consolidation,  and  hence  the  bill 
of  rights  embodied  in  the  first  ten  amendments  was  speedily 
adopted.  These  amendments  only  restrain  the  National  Gov- 
ernment, and  have  no  application  to  the  States.  After  the 
close  of  the  Civil  War  in  1865,  public  opinion  had  changed,  and 
in  1868  the  Fourteenth  Amendment  became  a  part  of  the 
si^preme  law  of  the  land.  By  its  provisions,  the  states  are  pro- 
hibited from  passing  or  enforcing  any  law  which  shall  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process  of 
law,  or  deny  to  any  person  the  equal  protection  of  the  laws. 

We  have,  on  the  one  hand,  the  state  legislature  clothed  with 
the  police  power,  the  taxing  power,  the  power  of  eminent 
domain,  and  other  general  powers ;  and  on  the  other  hand,  this 
constitutional  guaranty  of  individual  liberty  and  equality.  In 
dealing  with  this  situation,  the  Supreme  Court  has  declared 
that  there  is  a  boundary  line  beyond  which  the  legislature  will 
not  be  permitted  to  pass ;  and  this  line  is  established  by  the 
application  of  the  doctrine  of  reasonableness.  It  is  held  that 
the  exercise  by  the  legislature  of  its  great  powers  in  an  unrea- 
sonable way  is  not  due  process  of  law,  or  equal  protection  of 
the  laws,  within  the  meaning  of  the  Fourteenth  Amendment. 
In  reaching  this  position,  it  became  necessary  for  the  court  to 
lay  down  a  principle  which  is  far-reaching,  and  fraught  with 
momentous  consequences,  namely,  that  the  question  of  what  is 
reasonable  is  a  judicial,  and  not  a  legislative,  question.  As 
this  question  was  first  left  by  the  court  in  Munn  vs.  iState  of 
Illinois^  it  might  have  been  supposed  that  it  was  for  the  legis- 


LB   BARON   B.    COLT.  367 

latare  to  determine  what  is  reasonable.  In  the  subsequent 
case,  however,  of  Ohicago  Railway  Company  vs.  Minnesota^  it 
was  decided  that  the  legislature  could  not  authorize  the  imposi- 
tion of  unreasonably  low  rates,  since  such  action  would  deprive 
railroads  of  their  property  without  due  process  of  law.  And 
in  later  cases  it  has  been  authoritatively  adjudicated  that  the 
question  of  what  is  reasonable  is  for  the  court,  and  not  for 
the  legislature.  In  Covington  Turnpike  Company  vs.  San- 
ford^  the  Court  declared : 

^^  There  is  a  remedy  in  the  courts  for  relief  against  legisla- 
tion establishing  a  tariif  of  rates  which  is  so  unreasonable  as 
to  practically  destroy  the  value  of  the  property  of  companies 
engaged  in  the  carrying  business,  and  that  especially  may  the 
courts  of  the  United  States  treat  such  a  question  as  a  judicial 
one,  and  hold  such  acts  of  legislation  to  be  in  conflict  with  the 
Constitution  of  the  United  States,  as  depriving  the  companies 
of  their  property  without  due  process  of  law,  and  as  depriving 
them  of  equal  protection  of  the  laws." 

The  paramount  inquiry  by  the  Supreme  Court  in  all  cases 
involving  the  exercise  of  the  police  power  is  whether  the  action 
of  the  legislature  is  reasonable  under  the  circumstances,  or  an 
arbitrary  and  unreasonable  interference  with  individual  liberty. 
An  admirable  summary  of  the  court's  views  on  this  important 
subject  is  found  in  Lawton  vs.  Steele : 

^^  To  justify  the  State  in  thus  interposing  its  authority  in 
behalf  of  the  public,  it  must  appear,  first,  that  the  interests  of 
the  public  generally,  as  distinguished  from  those  of  a  particular 
class,  require  such  interference ;  and,  second,  that  the  means 
are  reasonably  necessary  for  the  accomplishment  of  the  pur- 
pose, and  not  unduly  oppressive  upon  individuals.  The  legisla- 
ture may  not,  under  the  guise  of  protecting  the  public  inter- 
ests, arbitrarily  interfere  with  private  business,  or  impose 
unusual  and  unnecessary  restrictions  upon  lawful  occupations. 
In  other  words,  its  determination  as  to  what  is  a  proper  exer- 
cise of  its  police  powers  is  not  final  or  conclusive,  but  is  sub- 
ject to  the  supervision  of  the  courts.'' 
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At  the  close  of  the  opinion  in  Holden  ys.  Hardy ^  after  an 
elaborate  review  of  the  cases  and  underlying  principles,  the 
Court  said : 

*'*'  The  question  in  each  case  is  whether  the  legislature  has 
adopted  the  statute  in  exercise  of  a  reasonable  discretion,  or 
whether  its  action  be  a  mere  excuse  for  an  unjust  discrimina- 
tion, or  the  oppression,  or  spoliation  of  a  particular  class." 

So,  likewise,  classification  by  the  legislature  of  corporations 
or  trades  for  the  purposes  of  taxation  or  regulation  must  be 
reasonable.  As  the  Court  declared  in  Railway  Company  vs. 
Ellis^  upon  fall  consideration  of  this  subject : 

Classification  '^  must  always  rest  upon  some  difference  which 
bears  a  reasonable  and  just  relation  to  the  act  in  respect  to 
which  the  classification  is  proposed,  and  can  never  be  made 
arbitrarily  and  without  any  such  basis.  ...  It  is  ap- 
parent that  the  mere  fact  of  classification  is  not  sufficient  to 
relieve  a  statute  from  the  reach  of  the  equality  clause  of  the 
Fourteenth  Amendment,  and  that  in  all  cases  it  must  appear 
not  only  that  a  classification  has  been  made,  but  also  that  it  is 
one  based  upon  some  reasonable  ground — some  difference  which 
bears  a  just  and  proper  relation  to  the  attempted  classification 
— and  is  not  a  mere  arbitrary  selection.'' 

The  standard  of  reasonableness  is  also  applied  to  legislative 
acts  establishing  rules  of  procedure.  To  constitute  due  process 
of  law  such  rules  must  ^^  be  reasonably  suitable  to  the  nature 
of  the  case."  For  example,  in  Wheeler  vs.  Jackson  it  was 
held  that  a  statute  of  limitations  must  not  unreasonably  limit 
the  opportunity  to  enforce  a  right  by  suit. 

Our  highest  form  of  statute  law  is  the  Federal  Constitution. 
The  Roman  jurists  tell  us  that  each  nation  is  governed  partly 
by  its  own  particular  laws  and  partly  by  laws  ordained  by 
natural  reason,  which  are  common  to  all  nations.  So  with  us, 
each  state  is  governed  partly  by  its  own  particular  laws,  and 
partly  by  the  paramount  law  of  the  Constitution  which  is  com- 
mon to  all  the  states.  And  with  respect  to  this  paramount 
law,  the  Supreme  Court  has  pursued  a  method  of  interpreta* 
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tion  which  conforms  to  natural  reason.  Recognizing  that  the 
supreme  law  of  this  great  cluster  of  states  must  harmonize  with 
national  growth^  its  canons  of  construction  may  be  said  to  rest 
upon  the  precepts  of  the  Law  of  Nature,  upon  the  doctrine  of 
intrinsic  reasonableness.  They  are,  in  substance,  a  body  of 
rules  demonstrable  by  natural  human  reason.  A  constitution, 
it  is  held,  is  a  frame  of  government  intended  to  endure  for 
ages.  It  is  not  a  rigid  code,  but  a  declaration  of  general 
principles.  It  is  not  governed  by  the  rules  of  positive  law, 
nor  by  those  which  apply  to  ordinary  statutes,  charters,  and 
private  writings.  It  is  to  be  construed  fairly,  liberally,  and 
on  broad,  general  lines,  in  order  that  it  may  accomplish 
the  great  purposes  of  its  founders,  and  carry  into  effect 
the  principles  of  government  for  which  it  was  organized. 
It  presupposes  a  '^  perpetual  mutability''  in  society,  and  a 
^^  perpetual  flexibility  "  in  adapting  itself  to  the  national  wants, 
habits,  and  aspirations.  ^'  The  powers  which  are  conferred, 
the  restrictions  which  are  imposed,  the  authorities  which  are 
exercised,  the  organization  and  distribution  thereof  which  are 
provided,  are  in  each  case  for  the  same  object",  the  common 
benefit,  security,  and  happiness  of  the  people.  '^  It  is  a  con- 
stitution we  are  expounding'',  exclaimed  Marshall;  and  Mar- 
shall's decisions  are  the  incarnation  of  rational  interpretation 
and  common  sense. 

Such  has  been  the  attitude  of  the  courts  and  lawyers  in  the 
ever-existing  struggle  between  the  rules  of  positive  law  and 
advancing  civilization.  They  have  striven  to  keep  the  law  in 
harmony  with  social  progress,  to  make  it  more  reasonable  as 
social  necessities  and  public  sentiment  have  demanded.  Ever 
recognizing  that  '^  the  matter  changeth,  the  custom,  the  con- 
tracts, the  commerce,  the  dispositions,  educations,  and  tempers 
of  men  and  societies",  they  have  conceived  theories,  invoked 
doctrines,  and  inaugurated  instrumentalities  to  relieve  the 
situation.  They  have  carried  on  judicial  legislation  from  the 
infancy  of  the  law  in  order  that  it  might  advance  with  society. 
By  the  adoption  of  broad  and  elastic  rules  of  interpretation. 
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they  have  maintained,  in  large  measure,  the  supreme  law  of 
the  land  in  harmony  with  national  growth ;  and  they  have  stood 
as  a  barrier  against  the  enforcement  of  capricious  and  arbitrary 
laws  enacted  by  the  great  remedial  agency  upon  which  the 
community  now  mainly  relies. 

The  history  of  jurisprudence,  as  we  have  seen,  finds  society, 
in  progressive  nations,  always  in  advance  of  the  law.  The 
evolution  of  law  follows,  and  never  precedes,  the  evolution  of 
society.  Solon  declared  he  gave  the  Athenians  the  only  laws 
they  were  fitted  to  receive.  Nor  can  the  law  arrest  social 
progress,  though  it  may  temporarily  retard  it.  The  great 
forces  which  govern  and  give  direction  to  the  life  of  a  people 
lie  beyond  the  control  of  legal  rules.  The  law  must  accept 
the  situation.  It  can  only  strive  to  make  its  rules  conform  to 
social  conditions.  It  can  only  '^  move  towards  existing  con- 
ceptions of  right,  justice,  humanity,  reason,  and  public  policy." 
Nor  can  the  law  materially  change  actual  conditions.  It  is 
impossible  to  legislate  society  into  righteousness,  justice,  or 
freedom.  It  took  a  hundred  years  for  the  Norman  kings  to 
force  the  feudal  system  upon  England ;  and  at  the  end  of  that 
long  conflict  the  great  body  of  ancient  customs  and  usages 
which  were  congenial  to  the  English  people  remained  undis- 
turbed. Commerce  and  inventions  have  brought  mankind  in 
closer  touch  than  ever  before.  We  hope  that  war  in  time  will 
cease ;  but  it  must  not  be  forgotten  that  arbitration  will  not 
become  an  enforceable  canon  of  international  law  until  the 
great  mass  of  the  civilized  people  of  the  world  believe  in  and 
desire  that  method  of  settling  controversies  between  nations. 

The  purpose  and  end  of  law  are  the  welfare  of  society  and 
the  happiness  of  the  people.  The  law  should  always  be  viewed 
from  the  standpoint  of  society,  and  not  from  the  standpoint  of 
the  law  itself.  Society  is  entitled  to  have  such  laws  as  it  de- 
sires, and  it  will  obey .  none  other.  The  law  is  made  for 
society,  and  not  society  for  the  law.  The  interests  of  society 
are  primary ;  the  interests  of  the  law  secondary.     Society  is 
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the  master,  and  the  law  its  handmaid.     The  law  must  march 
with  society ;  the  Constitution  must  march  with  the  nation. 

In  our  day  and  generation,  we  are  confronted  with  the  same 
problem  of  adapting  the  old  rules  of  law  to  the  new  facts  of 
life ;  of  keeping  them  in  accord  with  commercial  and  industrial 
growth  and  national  development.  There  is  no  way  of  mak- 
ing the  law  sufficiently  elastic  and  mutable  to  meet  fully  the 
ever-varying  wants  of  society  in  the  presence  of  an  expanding 
civilization.  Our  duty  lies  in  the  effort  to  make  it,  as  far  as 
possible,  fit  and  suitable  to  new  conditions  as  they  present 
themselves. 

Almost  every  important  case  covers  a  group  of  facts  which 
are  different  from  any  other  recorded  case.  Analogies,  settled 
principles,  cases  nearly  similar,  may  help,  but  they  neither 
satisfy  the  mind  nor  meet  the  real  issue.  If  it  be  a  constitu- 
tional question,  there  are  probably  included  in  that  group  new 
facts  or  circumstances  which  represent  national  growth  and 
changed  social  relations.  These  are  the  important  things  to 
consider  in  reaching  a  proper  conclusion,  if  the  law  is  to  be 
kept  in  harmony  with  civilization. 

So,  too,  a  case  may  arise  which  includes  in  its  group  of  facts 
new  commercial  or  industrial  conditions.  In  the  determina- 
tion of  such  a  case,  society  demands  that  these  new  elements 
receive  recognition,  that  the  law  may  conform  to  the  actual 
business  of  life. 

It  is  by  grappling  with  the  great  living  realities  that  legal 
conclusions  are  reached  which  meet  social  necessities.  Laws 
should  be  interpreted  and  decisions  rendered  in  the  spirit  of 
the  present,  not  of  the  past.  Logic  and  due  regard  for  prece- 
dent should  be  combined  with  the  statesman's  breadth  of 
vision.  Consistency  may  be  extended  too  far ;  it  is  sometimes 
a  doubtful  virtue.  Had  Jefferson  been  consistent,  we  would 
have  lost  the  Louisiana  purchase.  Had  Lincoln  been  con- 
sistent, slavery  would  not  have  been  abolished.  The  obliga- 
tion we  owe  is  not  to  the  past,  but  to  the  present.  Ancient 
civilization  looked  to  the  past ;  Christian  civilization  looks  to 
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the  future.  The  ancient  idea  of  a  perfect  primitiye  society  is 
a  poetic  fiction ;  the  modern  idea  of  a  society  growing  more 
humane,  more  just,  more  reasonable,  is  a  reality. 

In  this  spirit,  let  us  carry  on  the  work  which  society  has 
largely  committed  to  our  hands.  Recognizing  the  usefulness 
of  legal  forms  and  precedents,  may  we  ever  hold  fast  to  the 
great  truth  that  reason  is  the  life  and  soul  of  the  law.  May 
we  rise  to  the  lofty  conceptions  of  the  Law  of  Nature — har- 
mony, simplicity,  uniformity — and  may  we  call  to  our  aid  her 
precepts  of  universal  reason ;  and,  extending  our  vision  to  law 
as  the  order  of  the  universe,  may  we  draw  inspiration  from 
Hooker's  sublime  words :  '^  Her  seat  is  the  bosom  of  God,  her 
voice  the  harmony  of  the  world,  all  things  in  Heaven  and  Earth 
do  her  homage,  the  very  least  as  feeling  her  care,  and  the 
greatest  as  not  exempted  from  her  power.'' 
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SIR  FREDERICK  POLLOCK, 

OP  LONDON,  BNGLA.ND. 

The  English  Council  of  Law  Reporting  has  before  now  been 
represented  at  meetings  of  the  American  Bar  Association  by 
some  of  its  most  distinguished  members.  I  do  not  think, 
however,  that  they  said  anything  about  the  Law  Reports  or  the 
English  system  of  reporting ;  and  I  believe  this  is  the  first  time 
'that  an  editor  of  the  Law  Reports  has  the  honor  of  being  your 
guest.  Indeed,  I  am  the  first  editor  of  the  Law  Reports  as  a 
whole,  for  until  1895  there  were  three  (originally  four)  inde- 
pendent editors  under  the  general  supervision  of  the  Council. 
For  this  reason,  and  also  because  anything  I  say  here  is  bound 
to  be  quite  different  from  the  lectures  I  am  invited  to  deliver 
in  October  to  the  law  schools  of  certain  universities,  it  may  be 
appropriate  to  the  occasion  to  tell  you  something  of  the  busi- 
ness I  have  been  charged  with  now  for  eight  years  and  a  half. 
I  need  hardly  premise  that  we,  the  staff  of  the  Law  Reports, 
consider  ourselves  as  exercising  an  office  of  trust  on  behalf  of 
the  legal  profession  not  only  in  England,  but  in  every  juris- 
diction where  the  common  law  is  received  or  its  authorities 
quoted.  Still  less  is  there  any  need  to  imitate  the  panegyrical 
and  not  wholly  felicitous  prefaces  of  Coke  or  his  demonstra- 
tion that  Moses  was  the  first  law  reporter.  Neither  shall  1 
dwell  on  the  intimate  and  necessary  connection  of  law  re- 
porting with  the  authority  of  judicial  decisions  in  the  common 
law.  That,  I  conceive,  is  fully  understood  by  all  here.  I  will 
not  speak,  again,  of  the  history  and  merits  of  the  early  reporters, 
for  therein  your  countryman,  John  William  Wallace,*  is  our 

•  ^  Reporter  of  the  Supreme  Coart  of  the  United  States,  1863-1875.  HIb 
classical  work  on  the  earlj  reporters  is  unfortanately  scarce,  even  in  the 
comparativelj  recent  edition  hy  F.  F.  Heard,  and  is,  I  believe,  not  so 
familiar  as  it  deserves  to  be. 

(363) 
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master ;  it  was  one  of  our  greatest  common  law  lawyers,  the  late 
Mr.  Justice  Willes,  who  sent  me  to  "  Wallace  on  the  Report- 
ers "  more  than  thirty  years  ago.  Nor  yet  will  I  set  forth  the 
virtues  of  a  good  reporter  so  far  as  they  are  common  ground  to 
us  all.  You  know  them  well  enough ;  probably  there  are  many 
here  who  have  practiced  them ;  certainly  there  are  more  who 
have  stimulated  them  by  the  frank  exhibition  of  critical  interest. 
We  are  here  as  men  of  business ;  let  us  come  to  business  and 
consider  those  points  about  law  reporting  in  England  which 
may  be  less  familiar  here  than  the  general  historical  or  doctrinal 
aspects  of  the  subject. 

First,  our  law  reporting  is  unofficial,  as  it  has  been  ever 
since  the  commencement  of  modern  reports.  It  is  more  than 
doubtful  whether  the  year  books  were  the  work  of  official  re- 
porters. Internal  evidence  is  distinctly  unfavorable  to  the 
tradition,  for  it  looks  like  a  professional  tradition,  which  Bacon 
and  Plowden  accepted.  Bacon  would  be  a  better  witness  if  he 
had  not  used  the  story  to  support  a  scheme  of  his  own  for  offi- 
cial reporting ;  and  Coke's  enormous  credulity  makes  his  repe- 
tition of  it  worthless.^  In  any  case  the  later  reports  which  we 
call  authorized  were  produced  by  private  enterprise  and  en- 
joyed only  a  personal  authority  given  by  the  judges  of  the 
several  courts  to  the  several  reporters,  which,  down  to  the  in- 
stitution of  the  Law  Reports,  and  in  some  cases  a  few  years 
longer,  procured  them  certain  exclusive  advantages.  In  the 
eighteenth  century  judges  now  and  then  took  on  themselves 
to  discredit  particular  books  of  reports ;  James  Alan  Park,  J. 
(not  to  be  confounded  with  Parke,  afterwards  Lord  Wensley- 
dale),  said  in  1830,  '^  Lord  Kenyon  reprimanded  me  when  I 
was  at  the  bar  for  citing  Keble/''^  This  is  perhaps  later  than 
any  of  Wallace's  examples.  But,  according  to  modern  cus- 
tom, any  report  vouched  for  at  the  time  by  a  member  of  the 

^  I  now  think  that  Mr.  Maitland's  critical  invefltigation  of  the  year 
books  of  Edward  11,  forthcoming  in  a  Selden  Society  volume,  finally  makes 
the  legend  untenable. 

2  Adams  vs.  CHbney,  6  Bing.  at  p.  664,  31  R.  R.  at  p.  521. 
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bar  may  be  used  in  court  for  what  it  is  worth,  although  the 
citation  of  an  unpublished  report  is  not  at  all  common  now- 
adays. The  multitude  of  independent  reports  for  several 
courts,  and  competing  authorized  and  unauthorized  reports  in 
the  same  court,  gave  rise  to  inconveniences  which  have  often 
been  described,  and  in  1865,  as  the  result  of  much  professional 
discussion,  meetings  of  the  bar  and  other  matters  of  induce- 
ment, all  which  are  fully  set  forth  in  Daniel's  History  of  the 
Law  Reports,  the  Council  of  Law  Reporting  and  their  reports 
came  into  existence.  That  body  is  not  a  government  or  official 
institution.  It  has  no  legal  privileges  and  does  not  claim  any 
monopoly ;  the  freedom  of  citation  which  I  have  just  mentioned 
remains  unimpaired.  In  fact  it  is  a  joint  committee  of  the 
Inns  of  Court,  the  Law  Society*  (representing  solicitors,  who, 
with  us,  as  you  know,  are  a  distinct  branch  of  the  profession), 
and,  of  late  years,  the  Bar  Council.  One  can  easily  imagine 
how  differently  this  would  have  been  ordered  in  any  other 
European  country,  supposing  our  system  of  the  eminent  and 
exclusive  authority  of  judicial  precedents  to  have  obtained 
there.  If  England  were  a  German  kingdom,  I  should  un- 
doubtedly be  an  official  person,  probably  rather  a  considerable 
person,  with  some  such  title  as  Kdniglich-  Obergerichts-Archivs- 
DirektoVy  and  a  Q-eheimrat  or  Jiistizrat  to  boot.  As  it  is,  I 
am  nothing  of  the  kind.  My  learned  colleagues  on  the  staff 
of  the  Law  Reports  and  myself  are  not  an  official  hierarchy. 
We  are  not  members  of  the  civil  service.  We  have  no  in- 
signia, no  precedence,  no  title  to  be  invited  to  state  functions. 
The  lay  public  is  hardly  aware,  if  aware  at  all,  of  our  exist- 
ence. We  are  even  among  the  few  things  in  the  British  Em- 
pire unknown  to  Whitaker's  Almanack,  that  compendious  and 
almost  universal  book  of  reference. 

If  these  be  drawbacks,  and  I  doubt  whether  most  of  us 
would  count  them  such,  we  have  our  compensations.  Dis- 
ciplined co-operation  is,  of  course,  a  necessity ;  though  some 
learned  persons,  when  the  establishment  of  the  Law  Reports 

^  The  addition  of  "  incorporated '^  is  now  dropped. 
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was  under  discussioOy  did  not  see  of  what  nse  an  editor  would 
be.  But  our  bond  is  more  like  that  of  a  college  crew  than 
that  of  a  government  office.  What  rules  we  have,  outside 
matters  like  the  dates  for  returning  proofs,  really  belonging  to 
the  printing  and  publishing  more  than  the  reporting  depart- 
ment, are  mostly  unwritten.  I  admit  that  I  set  some  value  on 
two  rules  I  have  made  for  myself,  to  give  my  colleagues  as  free 
a  hand  as  possible  and  never  to  write  a  formal  letter  when  I 
can  help  it.  My  successor  will  not  find  much  in  the  way  of 
demi-official  archives.  We  confer  freely  and  confidentially,  as 
occasion  requires,  with  the  judges,  with  the  counsel  engaged 
in  cases  to  be  reported  and  with  one  another.  Any  sugges- 
tion from  the  judges  is,  I  need  hardly  say,  most  respectfully 
considered,  and  observations  from  the  profession  at  large, 
whether  constructive  or  critical,  are  welcome.  I  have  known 
five  minutes'  talk  with  a  learned  friend,  of  which  there  was  no 
written,  record  whatever,  lead  to  a  modest  but  useful  typo- 
graphical improvement.  But  all  this  is  quite  unofficial.  We 
are  answerable  to  the  council  who  appoint  us,^  and  to  the 
council  alone ;  and  in  the  most  improbable  case  of  an  attempt 
at  formal  interference  from  any  other  quarter,  I  should  have 
no  hesitation  in  telling  the  intermeddler,  however  exalted  his 
professional  or  official  position  might  be,  to  mind  his  own  bus- 
iness, and  I  should  do  so  with  the  full  assurance  of  being  sup- 
ported by  the  council.  In  short,  we  imitate  on  our  small  scale 
that  method  of  proceeding  by  customary  and  unwritten  un- 
derstandings and  settling  the  really  important  matters,  so  to 
speak,  out  of  court,  which  is  the  pride  of  Anglo-Saxon  politi- 
cal institutions  and  the  despair  of  almost  all  foreign  students. 
There  is  a  growing  tendency  among  our  people  to  multiply 
rules  and  administrative  machinery  and  demand  what  is  called 
organization.  No  one  who  has  had  much  to  do  with  the 
English  universities  any  time  the  last  twenty  years  can  have 

^  There  is  one  exception  to  be  noted  here.  The  appointment  of  re- 
porters in  the  House  of  Lords  is  made  bj  the  House  itself,  practicallj  bj 
the  Lord  Chancellor.  The  editor  has  nothing  whatever  to  do  with  the 
appointment  of  reporters  in  anj  branch. 
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failed  to  observe  it.  Broadly  speaking,  I  think  it  is  a  mis- 
chieyons  tendency  and  ought  to  be  resisted.  Some  rules  are 
certainly  necessary  for  every  society  not  of  a  domestic  and  in- 
timate kind,  and  combined  work  must  certainly  be  organized 
if  it  is  to  be  effective.  But  this  does  not  mean  that  it  is  rea- 
sonable to  hamper  business  with  an  excess  of  minute  regula- 
tions or  to  paralyze  discretion,  fritter  away  responsibility  and, 
worst  of  all,  waste  the  energy  of  men  fit  for  better  things  by 
imposing  a  complicated  routine  on  even  the  simplest  affairs. 
As  a  matter  of  fact,  the  precautions  that  such  routine  is  sup- 
posed to  embody  are  very  seldom,  if  ever,  of  any  honest  use. 
If  it  is  intended  to  make  certain  things  really  difficult,  such  as 
changes  in  the  nature  of  constitutional  amendments,  there  are 
plenty  of  known  and  tried  ways  of  doing  this  openly.  Making 
everything,  great  and  small,  difficult  just  to  the  point  of  cum- 
brousness  and  vexation,  but  not  difficult  enough  to  secure  a 
considered  and  solemn  decision  of  the  greater  matters,  is  the 
worst  way  of  all,  though  unhappily  not  uncommon.  But  I  am 
digressing. 

Having  thus  endeavored  to  show  you  the  spirit  of  the  Law 
Reports  and  to  prevent  misunderstanding  of  the  form,  I  will 
speak  of  our  actual  constitution  and  operations.  Reference 
to  the  Weekly  Notes,  digests  and  other  auxiliary  and  occa- 
sional publications  of  the  council,  is  omitted  as  not  likely  to 
be  of  much  interest  here.  We  have  to  provide  reports  of  cases 
decided  by  the  following  tribunals : 

The  House  of  Lords  (including  appeals  from  Scotland). 

The  Judicial  Committee  of  the  Privy  Council. 

The  Chancery  Division  of  the  High  Court  of  Justice. 

The  King's  Bench  and  Probate  Divisions  of  the  same  court. 

The  decisions  of  the  Court  of  Appeal  are  attended  to  (with 
a  minute  exception  in  bankruptcy  cases)  by  reporters  attached 
to  the  division  from  which  they  come.  You  may  see  the  num- 
ber and  names  of  the  reporters,  and  their  usual  distribution 
among  the  courts,  printed  on  the  covers  of  the  current  num- 
bers of  the  Law  Reports,  and  it  would  be  idle  to  repeat  those 
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particulars.  What  does  not  appear  on  the  face  of  the  cover 
is  that  the  Chancery  reporters  communicate  direct  with  the 
editor,  the  House  of  Lords  and  King's  Bench  reporters  with 
my  learned  friend  Mr.  Stone,  the  assistant  editor,  and  the 
Privy  Council  reporter  with  the  editor,  enjoying,  however,  this 
peculiar  franchise  (a  relic  of  former  absolute  autonomy)  that 
his  MS.  does  not  pass  through  the  editor's  hands.  The 
reasons  for  these  diversities  are  partly  too  local,  personal  and 
otherwise  accidental  to  be  worth  stating,  and  partly  unknown 
to  myself.  I  do  not  know,  for  instance,  why  there  is  only  one 
reporter  for  all  the  colonial  and  Indian  appeals  before  the 
Judicial  Committee  and  a  separate  reporter  for  Scottish  and 
divorce  appeals  in  the  Hqusc  of  Lords ;  still  less  do  I  under- 
stand the  reason  of  this  last  conjunction,  but  so  I  found  it. 
Probably  our  want  of  logic  would  shock  a  learned  Frenchman 
somewhat,  and  our  laxity  might  shock  a  learned  or  military 
German  more.  Being  an  illogical  folk,  we  do  well  enough  on 
the  whole  with  all  our  anomalies.  All  the  proofs,  however, 
are  seen  by  the  editor,  including  those  of  the  Indian  Appeals, 
a  distinct  series  of  which  there  are  probably  not  many  copies 
on  this  side  of  the  Atlantic.  As  to  these  last  I  have  a  par- 
ticular little  grievance,  not  remediable  except  by  the  Indian 
courts  themselves.  The  High  Courts  of  the  Indian  Presi- 
dencies are  independent.  Each  of  them  has  its  own  fashion, 
mostly  barbarous  and  antiquated,  of  transcribing  Indian  proper 
names  and  words  of  art.  Perhaps  the  extreme  case  is  that  of 
a  beautiful  Sanskrit  compound  which  becomes  "  Chuckerbutty  '* 
in  the  Anglo-Bengalese  dialect,  suggesting  some  grotesque  per- 
sonage in  Dickens.  The  practical  result  is  that  the  same 
name  may  be  written  in  three  or  four  different  ways  in  the 
documents  which  come  before  the  Judicial  Committee  and  has 
to  be  indexed  accordingly  as  if  it  were  as  many  different 
names ;  and  also,  though  this  is  of  less  importance,  that  many 
common  terms  of  tenure  and  agriculture  are  so  written,  oftener 
than  not,  that  a  merely  English  reader  is  almost  sure  to  mis- 
pronounce them.     If  the  Indian  courts  would  agree  to  adopt 
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any  one  tolerable  and  consistent  plan  of  transliteration,  the 
Indian  Appeals  would  cease  to  present  a  ridiculous  appearance 
to  every  one  even  slightly  acquainted  with  any  of  the  classical 
or  vernacular  languages  of  India ;  but  I  know  of  no  reason 
to  expect  any  amendment. 

As  to  the  matter  of  the  reports,  there  is  no  fixed  rule  for 
deciding  what  cases  are  to  be  published.  Utility  to  the  pro- 
fession  is  the  only  test.  We  do  not  necessarily  report  a  judg- 
ment because  it  is  written,  still  less  omit  to  report  it  because 
it  is  delivered  offhand.  The  judges  themselves  are  under  no 
rule  as  to  reserving  or  writing  their  judgments,  and  any  hard 
and  fast  distinction  founded  on  judgments  being  written  or 
oral,  considered  or  not  considered,  would  lead  to  absurd  re- 
sults. The  late  Sir  G.  Jessel,  one  of  the  strongest  judges  we 
ever  had,  very  seldom  wrote  his  judgments.  In  the  Court  of 
Appeal  written  judgments  are  naturally  more  frequent  than 
elsewhere,  but  there  need  not  even  be  uniformity  in  the  same 
case.  For  the  most  part  separate  opinions  are  delivered,  and 
one  member  of  the  court  may  write  his  judgment  while  the 
others  do  not  write  theirs.  I  may  mention  that  even  when 
judgments  are  wholly  written  they  are  still  actually  read  out 
in  court;  I  do  not  know  to  whom  this  is  of  any  use;  certainly 
not  to  the  reporters.  In  this  respect  our  practice  is  somewhat 
peculiar.  In  some  jurisdictions  the  appellate  courts  are 
bound  to  put  their  judgments  in  writing;  in  many,  I  believe, 
it  is  the  practice  to  report  all  written  judgments.  With  us  a 
much  greater  burden  of  discretion  is  thrown  on  the  reporter. 
An  elaborately  argued  case  involving  large  pecuniary  interests, 
and  requiring  a  very  careful  judgment,  may  be  of  no  general 
professional  interest  whatever,  and  turn  wholly  on  special 
facts.  Of  this  kind  are  many  patent  and  trade-mark  cases. 
On  the  other  hand  a  very  brief  and  offhand  judgment  may 
settle  a  vexed  point  of  practice  or  even  of  law.  A  wide  field 
seems  to  be  open ;  but  on  the  whole  the  trained  perception  of 
the  reporters,  assisted  by  the  keen  but  quite  friendly  competi- 
tion of  other  publications,  is  very  seldom  at  fault.  I  venture 
24 
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to  say  that,  with  few  and  accidental  exceptions,  that  which 
neither  the  Law  Reports  nor  the  Law  Journal  (our  chief  com- 
petitor) report  is  not  worth  reporting.  Occasionallj  there 
may  be  reasons  of  an  extra-judicial  kind  for  reporting  a  case, 
not  so  easily  known  to  the  reporter  as  to  the  editor.  Once  I 
caused  a  decision  of  the  Court  of  Appeal  to  be  reported, 
though  it  did  not  add  anything  to  what  we  already  knew  at 
home  for  settled  law,  because  I  happened  to  know  that  the 
case  and  the  points  involved  in  it  had  excited  a  good  deal 
of  interest  in  the  West  Indies;  and  once  or  twice  I  have 
thought  that  a  case  was  not  to  be  discarded  merely  because  it 
had  become  notorious  among  the  lay  public  on  professionally 
irrelevant  grounds.  The  responsibility  of  suppressing  a  case 
sent  in  by  the  proper  reporter  is  evidently  much  greater,  and 
I  cannot  remember  ever  having  done  such  a  thing  against  the 
reporter's  persistent  judgment.  Here  the  reason  is  plain.  In 
case  of  doubt,  it  is  safer  to  report  a  decision  than  to  leave  it 
aside;  and  the  fact  that  a  skilled  person  specially  charged  to 
form  an  opinion  does  think  a  particular  decision  reportable  is 
of  itself  good  evidence  in  its  favor.  Holding  back  a  case 
which  is  to  be  the  subject  of  an  appeal  is  quite  a  different 
matter,  and  depends  on  a  variety  of  considerations,  as  does 
the  further  question  whether,  in  a  consolidated  report,  the 
judgment  below  shall  be  set  out  or  only  its  purport  stated. 
On  such  points  of  discretion,  which  may  be  rather  nice,  an 
experienced  reporter's  opinion  is  always  valuable  and  often 
conclusive. 

The  reporting  of  arguments  and  of  oral  judgments  is  doubt- 
less the  most  skilled  and  difficult  part  of  an  English  reporter's 
task.  Arguments  have  to  be  exhibited  fully  enough  to  explain 
the  points  made,  the  line  of  reasoning,  and  the  authorities 
relied  on,  but  not  at  superfluous  length.  You  must  remember 
that  printed  '^briefs"  or  expositions  of  counseFs  arguments 
are  not  in  use  in  England.  It  is  true  that  the  procedure  of 
the  House  of  Lords  and  the  Judicial  Committee  requires 
printed  cases  to  be  lodged.     But  these  documents  are  any- 
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thing  but  a  certain  guide  to  the  points  which  will  be  really 
insisted  on;  they  are  in  a  narratire  form,  concluding  with  a 
short  statement  of  reasons,  but  giving  no  clue  to  the  authori- 
ties. Nothing  but  careful  attention  to  the  argument  as  it 
actually  takes  place,  not  forgetting  judicial  interlocutory  re- 
marks, will  produce  an  adequate  report.  In  dealing  with  oral 
judgments  the  reporter's  aim  is  to  give  the  spoken  word  a 
becoming  written  form  without  substantial  change  of  sense. 
More  or  less  editing  may  be  wanted ;  some  judges  are  more 
careful  or  more  concise  in  their  language  than  others.  But 
the  cases  are  rare  indeed  in  which  a  mere  rerbatim  note  of 
anything  said  extempore,  however  good  it  may  have  been  to 
hear,  can  be  accepted  as  readable  English.  Our  labor  is 
lightened  by  the  favor  of  the  judges,  most  of  whom  (in  the 
Chancery  Division  all)  revise  their  judgments  in  proof;  but  I 
do  not  think  that  would  justify  us  in  giving  them  a  crude 
shorthand  note  to  work  upon.  Further,  some  things  are  use- 
ful for  the  judge  to  say  in  court  which  are  superfluous  for  the 
reader  of  the  report,  having  the  facts  and  arguments  in  print 
before  him ;  so  that  here  there  is  a  good  deal  of  literary  as 
well  as  legal  discretion  to  be  exercised,  and  moreover  it  is  the 
editor's  duty,  without  prejudice  to  any  genuine  individuality, 
to  secure  a  certain  uniformity  and  maintain  a  due  standard  of 
language.  On  the  split  infinitive,  for  example,  I  do  my  best 
to  wage  a  war  of  extermination.  Another  pest  of  law  reports, 
derived  I  think  from  ill-penned  statutes  and  conveyancing 
forms,  is  the  slovenly  misuse  of  ^^  such  "  ts  a  mere  demonstra- 
tive. As  for  example :  "  The  plaintiffs  yellow  dog,  being,  as 
was  alleged  by  the  plaintiff,  muzzled,  bit  a  dynamite  cartridge 
belonging  to  the  defendant.  Such  cartridge  exploded,  and 
after  such  explosion  it  was  not  found  possible  to  reconstruct 
either  such  dog  or  such  muzzle.''  This  likewise  I  endeavor  to 
extirpate.      But  some  weeds  are  very  hard  to  grub  up  finally.^ 

^  It  is  not  relevant  to  the  issne  before  us — bat  the  temptation  is  irresist- 
ible-—to  consider  what  pleadings  might  arise  on  the  facts  I  have  suggested, 
in  a  jorisdiction  such  as  New  Jersey  or  Vermont,  where  the  pore  word  of 
the  common  law  still  prevails.     There  might  be  a  plea  to  the  effect  that 
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Addition  of  special  notes  by  the  reporter  or  the  editor,  or 
both,  is  a  matter  of  occasional  convenience  for  which  there 
can  be  no  dogmatic  precept.  No  one  would  think  nowadays 
of  imitating  the  disquisitions  appended  to  their  text  by  the 
very  learned  Serjeant  Manning  and  some  of  his  predecessors, 
though  one  or  two  of  them  have  become  classical.  But  little 
pieces  of  information,  not  strictly  part  of  the  report,  are  at 
times  apposite  and  useful.  Several  times  I  have  found  itde- 
sirable,  if  not  absolutely  necessary,  to  correct  the  singularly 
bad  translations  furnished  for  the  use  of  the  court  by  persons, 
I  know  not  whom,  generally  incapable  of  writing  intelligible 
English  and  often  capable  of  misunderstanding  the  original. 
One  would  think  that  a  person  rendering  a  French  or  German 
legal  document  into  English  ought  to  have  some  rudimentary 
knowledge  of  the  words  of  art  of  both  systems,  but  this  appears 
to  be  considered  quite  unnecessary.  There  was  a  case,  not 
many  years  ago,  where  a  translator's  mistake  in  French — an 
elementary  mistake  too,  and  not  depending  on  anything  tech- 
nical— might  have  really  embarrassed  the  court  if  Mr.  Justice 
Wills,  being  an  excellent  French  scholar,  had  not  promptly 

the  plaintiff's  dog  was  unlawfully  at  large  without  a  muzzle,  contrary  to 
the  ordinance  in  that  behalf,  and  that  he,  therefore,  bit  any  goods  of  the 
defendant  wholly  at  his  own  peril ;  to  which  plea  there  would  be  a 
demurrer,  on  the  ground  that  it  amounted  to  an  argumentative  general 
issue.  There  might  also  be  a  special  plea  in  confession  and  avoidance, 
alleging  that  the  plaintiff's  dog  was  unlawfully  at  large  with  intent  to 
steal,  take  and  carry  away  goods  and  chattels  of  the  defendant  and  of 
divers,  to  wit,  two  hundred  other  lawful  citizens  of  the  United  States  whose 
names  and  residences  are  to  the  defendant  unknown;  that  the  dog,  at- 
tempting to  execute  such  unlawful  intention,  did  with  his  mouth  seize, 
bite  and  apprehend  a  certain  dynamite  cartridge  of  the  goods  and  chattels 
of  the  defendant,  which  cartridge,  thereupon,  in  self-defense,  and  being  un- 
able otherwise  to  prevent  the  commission  of  a  felony,  did,  a  little  and 
moderately,  and  without  unnecessary  force,  detonate,  burst  and  explode, 
and  then  and  there  did,  a  little  and  moderately,  the  said  dog  of  the  plaintiff 
disperse,  scatter  and  destroy,  as  for  the  causes  aforesaid  it  lawfully  might, 
which  is  the  trespass  complained  of;  without  this,  that  the  defendant  did 
kill  and  destroy  the  plaintiff's  dog  in  manner  and  form  alleged.  To  this 
plea  there  would  be  a  replication  de  injuria  and  probably  a  demurrer 
thereto.    I  leave  it  to  this  court  to  say  what  the  proper  judgment  would  be. 
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corrected  it.  A  particular  kind  of  note  forming  a  category 
bj  itself  is  the  incidental  report  of  a  decision  which  was  relied 
on  in  the  principal  case,  and  of  which  the  pablished  report  or 
reports  are  imperfect  or  inaccurate.  Search  by  counsel  or 
judges  in  the  records  of  the  court  sometimes  throws  quite  a 
new  light  on  old  and  scantily  reported  cases.  We  have  had  a 
very  recent  exampk^ 

It  may  be  of  some  little  interest  to  state  the  regular  course 
of  dealing  with  a  reported  case  from  delivery  of  the  MS.  to 
publication.  I  take  the  Chancery  Division  as  being  that  in 
which  the  material  is  under  my  own  eye  at  every  stage.  In 
the  last  days  of  one  month  and  the  first  of  the  next  the  MSS. 
on  hand  are  sent  on  to  the  printers  after  a  summary  inspection. 
The  reports  on  which  any  question  arises  at  this  stage  are 
very  few,  and  it  often  happens  that  a  reporter's  copy  is  in  my 
custody  only  for  some  hours.  In  favorable  circumstances  a 
short  case  decided  near  the  beginning  of  a  month  may  be 
reported  within  a  week,  sent  to  press  with  the  current  batch, 
and  published  in  the  very  next  number.  It  is  not  so  very 
long  since  our  present  speed  would  have  been  thought  impos- 
sible or  hardly  decent;  but  I  have  not  observed  that  prompti- 
tude leads  to  any  falling  off  in  accuracy.  Indeed  I  think  the 
work  is  likely  to  be  better,  if  anything,  for  being  put  through 
while  the  memory  of  all  persons  concerned  is  fresh.  About 
two  months,  however,  is  the  more  usual  lapse  of  time  between 
the  date  of  a  decision  and  that  of  its  appearance  in  the  Law 
Reports.  A  longer  interval,  when  it  occurs,  may  be  due  to  the 
preparation  of  the  report  having  been  unusually  laborious,  or 
to  unavoidable  delay  in  obtaining  the  necessary  papers  from 
counsel  and  solicitors,  or  in  the  return  of  proofs  by  the  judges, 
or  to  time  having  been  taken  to  consider  whether  the  case 
should  be  reported,  or  to  pressure  of  matter  at  certain  times 
of  the  judicial  year  compelling  the  postponement  of  some- 
thing.    The  numbers  published  immediately  before  and  in  the 

*  See  the  corrected  report  of  Palmer  vb.  Young ^  1  Vern.  276,  in  the 
note  at  the  end  of  Re  Bias  [1903]  2  Ch.  at  p.  65. 
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long  vacation  (August,  September,  October)  may  be  treated, 
for  practical  purposes,  as  one  number  divided  into  three  for 
technical  rather  than  professional  reasons. 

To  return  to  the  normal  history  of  a  Chancery  Division  case, 
the  first  proof  comes  from  the  press  in  the  second  week  of  the 
month.  A  duplicate  is  furnished  to  the  judge,  or  one  to  each 
judge  if  it  is  a  Court  of  Appeal  case.  The  corrections  of  the 
reporter  and  the  judge  are  worked  in ;  and  here  I  must  repeat 
that  the  obligation  of  the  reporters  and  the  profession  to  the 
learned  judges  for  the  time  and  care  they  bestow,  purely  as  a 
matter  of  grace,  on  the  revision  of  their  reported  judgments, 
and  not  unfrequently  on  valuable  hints  for  the  improvement  of 
other  parts  of  the  report,  is  far  greater  than  anyone  could 
guess  who  does  not  see  the  work  done.  Then,  for  greater 
certainty,  all  references  and  quotations  are  verified  by  a  sub- 
editor specially  employed  for  the  purpose.  About  the  middle 
of  the  month  the  slips  go  back  to  the  press,  and  the  final  proof 
in  pages  comes  to  the  editor  in  time  to  be  passed  with  about  a 
week  to  spare,  from  the  return  of  the  latest  sheets,  for  the 
mechanics  of  striking  off  and  stitching.  As  a  rule  there  ought 
to  be,  and  is,  next  to  nothing  to  correct  in  the  final  proof,  but 
sometimes  an  elucidation  of  fact,  name  or  reference  turns  up 
at  the  last  moment,  or  a  manifest  error  is  discovered  which  has 
contrived  so  far  to  escape  several  pairs  of  trained  eyes.  I  may 
observe,  as  the  result  of  a  pretty  long  experience  of  press 
corrections,  that  the  more  manifest  an  error  is  the  greater 
chance  it  has  of  continuing  to  escape  when  it  has  escaped  once. 
The  reason  is  that  even  a  skilled  proof-reader  may  unconsciously 
read  with  his  mind*s  eye  what  ought  to  be  there  instead  of  what 
is ;  and  if  he  does  it  once,  he  is  as  likely  as  not  to  do  it  again. 
A  familiar  and  annoying  example  is  the  accidental  transposition 
of  the  words  "plaintiff"  and  "defendant,"  a  blunder  which  I 
conceive  every  one  of  us  must  have  unconsciously  committed 
in  his  own  work  at  some  time  or  other,  and  as  unconsciously 
failed  to  correct. 
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We  do  our  best  to  provide  a  series  of  checks.  First  there 
is  the  reporter's  eye ;  then  the  judge's ;  then  the  editor's  and 
his  clerk's  (and  my  clerk  has  read  proofs  for  and  with  me  for 
twenty  years) ;  then  the  sub-editor's ;  and  finally  the  reader's 
in  the  printing  office.  Yet  with  all  this  we  cannot  wholly 
avoid  errata.  Speaking  to  those  who  know  how  special  and 
complex  is  the  typography  of  the  foot-notes  in  a  law  report, 
which  may  at  any  time  include  unfamiliar  abbreviations  and 
outlandish  words  and  names,  I  make  no  apologies.  But  I 
believe  that  the  number  of  misprints  at  all  likely  to  mislead 
any  reader  to  whom  the  references  are  significant  is  in  truth 
exceedingly  small.  And  so  the  reports  go  forth  on  the  first 
day  of  the  month ;  I  will  not  say  "  on  or  about,"  for  we  allow 
ourselves  no  days  of  grace  unless  the  first  of  the  month  is  a 
dies  noriy  and  any  other  kind  of  accidental  delay  is  a  matter 
for  searchings  of  heart.  Strict  punctuality  is  what  we  aim  at 
and  usually  attain.  Our  work  is  quite  unknown  to  the  general 
public ;  it  is  perhaps  rather  obscure  even  to  a  large  number  of 
the  professipn ;  a  great  deal  of  what  we  publish  is,  by  the 
nature  of  current  litigation  and  legislation,  merely  local  and 
transitory.  What  is  to  you  here,  for  example,  the  statutory 
definition  of  a  "  new  street "?  Nevertheless  you  know  and  we 
know  that  we  are  about  a  work  the  English-speaking  world 
cannot  do  without.  In  our  modest  and  ministerial  field  of 
operation  we  are  helping  to  maintain  a  national  and  more  than 
national  heritage,  the  ancient  and  still  vital  growth  of  the 
common  law. 
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A  DANGEROUS  TENDENCY  OF   LEGISLATION. 

BT 

WILLIAM  A.  GLASGOW,  JR., 

OF  ROANOKB,  VIRGINIA. 

Mr.  President  and  Q-entlemen  of  the  American  Bar  Asioda- 
tion: 

If  "  the  blessings  of  liberty  **  are  to  be  *'  preserved  **  to  the 
people  of  this  republic,  "by  frequent  recurrence  to  funda. 
mental  principles,"  and  if,  as  suggested,  it  is  worth  while  that 
we  should,  from  time  to  time,  take  our  latitude  and  ascertain 
whether  we  have  departed  from  our  true  course,  then  I  know 
of  no  more  opportune  occasion  for  such  investigation  and  re- 
flection than  when  this  influential  Association  assembles  among 
the  ''  Mountains  of  West  Augusta,**  which  were  looked  to  by 
the  patriots  of  1776  as  the  last  resort  for  defensive  warfare  and 
the  maintenance  of  those  principles  which  were  deemed  essen- 
tial to  the  happiness  of  the  New  World. 

Honored  by  your  gracious  invitation,  I  desire  to  suggest  the 
inquiry,  whether  the  present  tendency  of  legislation,  and  the 
spirit  it  fosters,  will  produce  men  of  the  same  independence 
and  strength  of  mind  and  character  as  those  from  whose  loins 
we  are  sprung. 

Is  not  the  liberty  and  independence  of  the  individual  threat- 
ened by  a  tendency  to  a  paternal  government? 

The  American  Revolution  was  a  grand  epoch  in  ihe  world's 
history.  From  it  may  be  dated,  if  not  the  discovery,  at  least, 
the  application  to  government  and  society  of  those  principles 
of  personal  freedom  which  so  wonderfully  stimulated  the 
growth  and  distinguished  the  civilization  of  the  nineteenth 
century. 

It  marked  a  new  era  in  political  science  and  the  dawn  of 
those  ideas  which  have  developed  popular  government  to  its 
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meridian  glory.  Those  ideas  declare  that  all  good  govem- 
ment  is  based  on  the  consent  of  the  governed ;  that  ^^  public 
office  is  a  public  trust "  ;  that  those  who  rule  are,  of  right,  the 
servants  of  the  people,  and  as  such  answerable  for  their  con- 
duct, and  should  return,  at  stated  periods,  to  the  ranks  from 
which  they  are  taken,  and  that  the  character,  nobility  and 
honesty  of  purpose  of  the  ranks  must  be  kept  up  by  the 
strongest  assertion  and  ablest  maintenance  of  the  principles 
of  individiuU  liberty^  for  from  this  source  must  be  drawn  the 
leaders  of  public  thought  and  rulers  of  state  and  nation. 

Those  who  conceived  these  ideas  of  government,  together 
with  those  who  organized  and  maintained  by  arms  the  memor- 
able contest  which  vindicated  their  justice  and  righteousness, 
are  justly  hailed  as  the  ^^  oracles  of  popular  sovereignty,"  who 
have  given  to  the  world  an  ''  Ideal  Republic." 

Amid  the  throes  of  revolution,  the  thirteen  poor,  weak  and 
sparsely  settled  colonies  came  to  form  their  several  govern- 
ments, creating  order  out  of  chaos,  demonstrating  their  right 
to  independent  existence  and  establishing  states  with  ^^  sover- 
eignty, freedom  and  independence."  The  conditions  made  it 
necessary  that  the  charters  which  had  theretofore  been  held  by 
royal  grant  should  be  supplanted  by  instruments  in  keeping 
with  the  high  purposes  which  made  the  revolt  a  revolution. 

The  men  who,  in  conventions  of  the  people  assembled, 
formed  the  constitutions  of  the  several  states  were  the  same 
who  established  for  this  people  the  principles  of  individual 
liberty,  and  they  brought  to  this  work  all  the  genius,  conse- 
cration, patience  and  patriotism  which  inspired  them  in  the 
trying  periods  through  which  they  were  passing. 

These  conventions  were  not  called  and  organized  to  enact 
codes  of  laws  of  doubtful  expediency  and  untried  value,  which 
may  be  useful  to-day  and  disastrous  to-morrow,  but  to  formu- 
late and  declare  fundamental  principles  which  were  felt  and 
believed  to  be  inherent^  indisputable  and  enduring,  about 
which  there  could  be  no  dispute,  and  which  ought  to  endure  as 
long  as  free  government  exists. 
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These  fundamental  principles  were  set  forth  in  these  early 
muniments  of  freedom  as  axioms,  and  are  therein  declared  to 
be  "self-evident,"  "inherent"  rights,  to  the  enjoyment  of 
which  "  all  men  by  nature  *'  are  equally  entitled. 

We  hear  it  asserted  that  our  governments  are  based  on 
"faith  in"  and  "control  of"  majorities,  a  statement  bearing 
the  semblance  of  truth,  but  so  inaccurately  stated  that  it 
should  never  be  permitted  to  stand  without  qualification. 
These  conventions,  however,  formed  no  declaration  of  the 
rights  of  the  majority.  The  rights  recognized  and  asserted 
were  the  rights  of  all  men.  The  majority  needed  not  the 
strong  arm  of  protecting  constitutional  declaration,  for  it 
could  protect  itself,  whether  in  the  enactment,  in  due  course, 
of  orderly  and  peaceful  legislation,  or  in  the  tumult  of  revo- 
lution when  the  laws  are  silent.  It  was  the  minority  for 
whose  safety  these  fundamental  principles  were  declared,  say- 
ing to  the  majority,  there  are  certain  "  inherent  rights  " — 
"  unalienable  rights  " — of  which  no  majority  can  rightfully 
"  deprive  or  divest "  the  minority,  or  "  their  posterity."  This 
was  the  theory  of  the  constitution  makers,  whose  work  has 
eome  down  to  us  as  the  sacred  charters  of  individual  liberty 
and  personal  freedom. 

In  passing,  it  may  not  be  inappropriate  to  remark  that  in 
this  latter  day,  conventions  have  departed  from  these  wise  and 
well-considered  principles  of  the  fathers,  but  whether  the 
codes  of  laws  enacted  under  the  name  of  constitutions  are  an 
improvement  and  more  in  keeping  with  present  conditions,  I 
cannot  stop  to  discuss. 

It  is  said  that  this  new  and  enlarged  idea  of  covering  every 
phase  of  legislative  enactment  by  constitutional  provision,  is 
brought  about  by  the  fear  that  the  ordinary  law-making  bodies 
will  not  enact  reforms  which  a  majority  in  the  conventions 
deem  wise  and  expedient,  at  the  time.  I  doubt  whether  this 
apprehension  and  assumption  of  wisdom  will  prove  justifica- 
tion for  such  departure  from  the  established  theory  of  the 
builders  of  our  commonwealths.     Certain  it  is,  that  the  ideas 
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which  inspired  our  early  constitutions  have  been  relegated  to 
the  past  and  we  hear  the  demand  for  change^  for  an  '^  up-to- 
date  constitution,"  as  if  we  were  well-nigh  prepared  to  aban- 
don the  fundamental  ideas  of  the  fathers  in  the  mad  rush  to 
be  in  the  latest  fashion. 

Virginia,  though  distinguished  for  loyalty  to  legitimate 
authority,  embraced  the  new  ideas  and  persuaded  of  their 
truth  and  vital  importance,  in  honorable  alliance  with  her 
sister  colonies,  consecrated  life,  honor  and  fortune  to  their 
maintenance,  and  after  seven  years  of  war,  the  doctrines  of 
popular  government  were  established  for  the  Anglo-Saxon 
race  on  this  continent. 

Almost  in  the  beginning  of  the  great  struggle,  when  the 
Colonial  House  of  Burgesses,  sitting  at  Williamsburg,  in 
Virginia,  in  June,  1776,  came  to  the  adoption  of  a  constitu- 
tion for  the  assurance  of  the  rights  of  freemen,  the  first  pro- 
vision of  the  Bill  of  Rights  was : 

^^  That  all  men  are  by  nature  equally  free  and  independent, 
and  have  certain  inherent  rights  of  which,  when  they  enter 
into  a  state  of  society,  they  cannot,  by  any  compact,  deprive 
or  divest  their  posterity ;  namely,  the  enjoyment  of  life  and 
liberty,  with  the  means  of  acquiring  and  possessing  property, 
and  pursuing  and  obtaining  happiness  and  safety." 

Massachusetts  followed,  in  1780,  with  a  declaration,  though 
somewhat  different  in  form,  to  the  same  effect : 

^'All  men  are  born  free  and  equal,  and  have  certain  natural, 
essential  and  unalienable  rights,  among  which  may  be  reck- 
oned the  right  of  enjoying  and  defending  their  lives  and  liber- 
ties ;  that  of  acquiring,  possessing  and  protecting  property ; 
in  fine,  that  of  seeking  and  obtaining  their  happiness  and 
safety." 

These  were  the  declarations  of  the  Cavalier  and  Puritan, 
and  throughout  the  constitutions  of  the  thirteen  new  common- 
wealths, this  same  guaranty  of  personal  and  individual  liberty 
was  the  jewel  which  shone  forth  in  all  its  luster,  as  the  dia- 
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mond  when  it  has  been  polished  by  the  practiced  skill  of  the 
lapidary. 

Here  we  find  the  assurance  of  personal  liberty  to  all  men^ 
the  liberty  that  ennobles  character  and  develops  intellect ;  the 
liberty  that  gives  to  all  men  '^  a  fair  field  and  no  favors  *' ;  the 
liberty  that  inspired  a  generation  of  men  who  have  never  been 
equaled  as  builders  of  states  and  moulders  of  strong,  healthy 
public  thought ;  the  liberty  that  has  made  possible  the  marvel- 
ous industrial  development  of  these  great  states ;  the  liberty 
that  leaves  to  the  individual  to  work  out  his  own  destiny  with- 
out the  restraint  of  hostile  legislation,  and  without  the  dwarf- 
ing influence  of  paternal  enactments,  perhaps  intended  to 
facilitate  his  career. 

When  we  come  to  de6ne  the  meaning  of  personal  liberty  ^  we 
find  that  many  efforts  have  been  made  by  distinguished  writers 
and  able  courts  to  express  in  comprehensive  terms  the  mean- 
ing of  the  phrase,  and  we  find  also  that  every  such  effort  has 
been  signally  inadequate,  and  that  any  such  attempt  at  defini- 
tion but  limits  and  contracts  the  protecting  influence  of  this 
"  natural "  and  *'  inherent "  right. 

Lord  Erskine,  in  his  famous  speech  in  defense  of  Stockdale, 
which  was  potential  in  establishing  forever  the  freedom  of  the 
press  in  England,  said : 

^^  Genius  breaks  from  the  fetters  of  criticism,  but  its  wan- 
derings are  sanctioned  by  its  majesty  and  wisdom  when  it  ad- 
vances in  its  path ;  subject  it  to  the  critic,  and  you  tame  it 
into  dulness.  Mighty  rivers  break  down  their  banks  in  the 
winter,  sweeping  to  death  the  flocks  which  are  fattened  on  the 
soil  that  they  fertilize  in  the  summer.  Tempests  occasionally 
shake  our  dwellings  and  dissipate  our  commerce;  but  they 
scourge  before  them  the  lazy  elements  which  without  them 
would  stagnate  into  pestilence.  In  like  manner,  liberty  her- 
self, the  last  and  best  gift  of  God  to  his  creatures,  must  be 
taken  just  as  she  is.  You  might  pare  her  down  into  bashful  regu- 
larity, and  shape  her  into  a  perfect  model  of  severe  scrupulous 
law ;  but  she  would  then  be  liberty  no  longer ;  and  you  must 
be  content  to  die  under  the  lash  of  this  inexorable  justice 
which  you  had  exchanged  for  the  banners  of  freedom." 
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In  a  recent  address,  the  distinguished  statesman  and  jurist, 
the  Honorable  George  Gray,  said : 

.  '^  It  is  individual  liberty,  not  class  liberty,  not  corporation 
liberty,  not  guild  or  society  liberty  that  our  fathers  fought  for 
and  established  on  this  great  continent.  The  right  to  your 
home:  the  right  to  go  and  come,  the  right  to  worship  God 
according  to  the  dictates  of  your  own  conscience,  the  right  to 
work  or  not  to  work,  and  the  right  to  be  exempt  from  inter- 
ference by  others  in  the  enjoyment  of  these  rights ;  the  right 
to  be  exempt  from  the  tyranny  of  one  man  or  of  a  few ;  the 
right  so  to  live  that  no  man  or  set  of  men  shall  work  his  or 
their  will  upon  you  against  your  consent.  This  is  a  liberty 
worth  living  for.  It  is  a  liberty  worth  dying  for.  And  it 
was  this  blessed  inheritance  that  has  come  to  us  from  the 
fathers." 

This  is  a  most  admirable  statement,  illustrating  constitu- 
tional liberty  in  many  phases,  but  the  distinguished  speaker 
could  not  and  did  not  attempt  to  cover  the  whole  field  and  fix 
the  boundary  and  limit  the  application  of  this  guaranty  to 
freemen  under  a  free  government. 

A  like  difficulty  has  been  experienced  by  the  Supreme 
Court  of  the  United  States  in  attempting  to  define  the  phrase 
"  due  process  of  law  '*  as  found  in  the  Fourteenth  Amend- 
ment to  the  Constitution.  In  the  case  of  Davidson  vs.  New 
Orleans,  96  U.  S.  104,  the  court  said,  speaking  through  Mr. 
Justice  Miller : 

'^  But,  apart  from  the  imminent  risk  of  a  failure  to  give  any 
definition  which  would  be  at  once  perspicuous,  comprehensive, 
and  satisfactory,  there  is  wisdom,  we  think,  in  the  ascertaining 
of  the  intent  and  application  of  such  an  important  phrase  in 
the  Federal  Constitution,  by  the  gradual  process  of  judicial 
inclusion  and  exclusion,  as  the  cases  presented  for  decision 
shall  require,  with  the  reasoning  on  which  such  decisions  may 
be  founded.  This  court  is,  after  an  experience  of  nearly  a 
century,  still  engaged  in  defining  the  obligation  of  contracts, 
the  regulation  of  commerce,  and  other  powers  conferred  on  the 
Federal  Government,  or  limitations  imposed  upon  the  states." 
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The  result  is  that  it  is  impossible  to  bring  within  one  com- 
prehensive definition  the  infinite  possibilities  and  many  phases 
of  personal  and  individual  liberty.  We  cannot  say  what  it  is, 
but  we  can  %ay  when  it  is  invaded  or  impaired^'  and  it  must  be 
left  for  definition  and  protection  to  the  ^^  gradual  process  of 
judicial  inclusion  and  exclusion.** 

Having  shown  that  the  fundamental  laws  of  the  several 
new  '^  free  and  independent "  commonwealths,  established 
from  the  colonies  of  a  tyrannical  monarchy,  inspired,  encour- 
aged and  protected  the  personal  liberty  of  the  individual,  we 
might  trace  with  interest  the  effect  of  individualism  in  the  new 
and  associated  states,  developing  civilization,  encouraging 
patriotism,  fostering  commerce  and  the  industrial  arts,  and 
increasing  wealth  and  influence,  until  the  Republic  has  become 
a  world  power j  with  its  flag  upon  every  sea  and  its  citizens 
engaged  in  active,  useful  endeavor  in  every  land. 

The  thirteen  original  states  have  grown,  through  the  inde- 
pendence and  progressive  spirit  of  their  citizens,  inspired  by 
the  enduring  principles  of  their  constitutions,  until  to-day  the 
territory  of  the  great  American  republic,  whether  wisely  or 
unwisely,  is  to  be  found  in  both  hemispheres ;  and  may  we  not 
hope  that  the  time  will  soon  come  when  the  constitutional 
rights  and  privileges  of  this  great  people  will  no  longer  be 
denied,  by  a  bare  majority  of  a  divided  court,  to  territory  ac- 
quired by  the  United  States,  but  will  be  extended  to  every  per- 
son who  bears  allegiance  to  the  flag,  which  is  the  symbol  of 
personal  and  individual  liberty,  whether  he  lives  under  the 
burning  sun  of  the  Oriental  tropics  or  upon  the  frozen  snows 
of  the  Arctic. 

Time  does  not  permit  and  the  occasion  is  not  appropriate 
for  detailing  here  the  achievements  of  men  inspired  to  indi- 
vidual effort  by  their  sense  of  personal  liberty.  A  race  of 
giants  was  the  result,  who  met  every  demand  of  citizenship  in 
a  broad  and  growing  civilization.  Self-dependence  is  one  of 
the  strongest  elements  of  successful  endeavor,  and  nothing 
produces  this  more  surely  than  the  individual  pride  of  a  free- 
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man  in  the  institutions  of  his  country  and  confidence  in  the 
guaranties  of  its  Constitution. 

The  highest  type  of  man  is  not  produced  by  the  aid  of  a 
paternal  government,  but  by  assurances  of  protection  in  his 
natural  rights,  with  encouragement  to  individual  character. 
It  is  difficult,  however,  for  men  to  understand,  when  fre- 
quently self-interest  seems  to  point  the  contrary,  that  the 
alluring  prospects  of  governmental  aid  to  the  individual  are 
not  substantial,  and  when  realized,  only  sap  the  independence, 
and  finally  destroy  the  character  of  the  beneficiaries  of  such 
an  ill-advised  system. 

Herbert  Spencer  says : 

'^  There  seems  no  getting  people  to  accept  the  truth,  which 
nevertheless  is  conspicuous  enough,  that  the  welfare  of  a 
society  and  the  justice  of  its  arrangements  are  at  bottom 
dependent  on  the  characters  of  its  members." 

The  character  of  our  society  and  the  welfare  of  its  members 
have  been  based  upon  the  guaranties  of  personal  liberty,  any 
invasion  of  which,  whether  by  direct  attack  or  by  insidiously 
corrupting  the  individual  so  that  he  no  longer  appreciates  the 
necessity  of  preserving  this  natural  right,  must  be  met  with 
firmness  and  determination  both  for  the  preservation  of  the 
independence  of  character  of  the  individual  and  for  the  protec- 
tion of  society. 

In  the  march  of  material  progress  and  governmental  exten- 
sion, however,  this  fundamental  principle  of  natural  right  has 
not  been  without  vicissitudes. 

It  has  been  said  that  '^  the  law  is  a  progressive  science," 
and  therefore,  conditions  having  changed,  that  statutory  enact- 
ments for  the  safety  and  protection  of  members  of  society, 
should  be  sustained  which  in  the  earlier  history  of  judicial 
decision  would  have  been  held  invalid  and  void. 

This  proposition  appeals  to  the  judgment  of  the  thoughtful, 
and  if  action  thereon  is  held  within  conservative  lines,  is  a  fair 
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development  in  the  line  of  progress,  but  carried  too  far  it  will 
dwarf  the  individual  in  the  alleged  effort  to  protect  him  and 
better  his  condition,  and  as  a  substitute  for  free  and  indepen- 
dent action,  leading  to  careers  of  usefulness  and  profit,  we  will 
have  the  degrading  influences  of  a  paternal  government. 

This  proper  tendency  to  governmental  regulation  of  the 
affairs  of  individuals  for  their  safety  and  the  protection  of 
society  can  be  briefly  illustrated : 

In  the  case  of  Holden  vs.  Hardy ^  169  U.  S.  366,  Mr.  Jus- 
tice Brown  said : 

^'  While  the  business  of  mining  coal  and  manufacturing  iron 
began  in  Pennsylvania  as  early  as  1716,  and  in  Virginia, 
North  Carolina  and  Massachusetts  even  earlier  that  this,  both 
mining  and  manufacturing  were  carried  on  in  such  a  limited 
way  and  by  such  primitive  methods  that  no  special  laws  were 
considered  necessary,  prior  to  the  adoption  of  the  Constitu- 
tion, for  the  protection  of  the  operatives ;  but,  in  the  vast  pro- 
portions which  these  industries  have  since  assumed,  it  has  been 
found  that  they  can  no  longer  be  carried  on  with  due  regard 
to  the  safety  and  health  of  those  'engaged  in  them,  without 
special  protection  against  the  dangers  necessarily  incident  to 
these  employments.  In  consequence  of  this,  laws  have  been 
enacted  in  most  of  the  states  designed  to  meet  these  exigencies 
and  to  secure  the  safety  of  persons  peculiarly  exposed  to  these 
dangers." 

The  right  of  contract  is  an  inherent  right  of  every  free- 
man and  is  protected  by  the  guaranty  of  personal  liberty  in 
the  state  constitutions,  as  well  as  by  the  Constitution  of  the 
United  States,  but  this  right  is  held  by  all  courts  to  be  subject 
to  proper  limitations  and  restrictions  by  the  several  states,  in 
the  exercise  of  their  police  power^  and  while  tliU  limitation 
upon  the  power  of  private  contract  has  been  greatly  expanded 
in  the  protection  of  the  "public  health,  safety  or  morals," 
still  we  can  see  no  cause  for  anxiety  or  fear  that  the  consti- 
tutional liberty  of  the  individual  will  be  impaired  by  such 
enactments  so  long  as  they  are  not  used  for  ulterior  purposes. 
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Along  this  line,  statates  have  been  sustained,  confining 
certain  classes  of  business  to  certain  designated  localities  in 
large  cities;  regulating  the  manufacture  and  sale  of  intoxi- 
cating liquors;  requiring  certain  precautions  in  the  use  of 
dangerous  machinery  and  appliances,  increasing  protection 
and  safety  to  employees  and  the  public ;  and  many  other  wise 
and  salutary  enactments  of  a  similar  character  have  met  gen- 
eral approval  and  have  become  firmly  implanted  in  our  sys- 
tems of  laws,  which  are  justified  on  the  ground  of  increasing 
dangers  and  advancing  civilization,  and  the  time  has  now 
come  when  even  the  phrase  ^^  class  legislation ''  no  longer 
fills  us  with  apprehension  and  alarm. 

In  the  eager  race  for  wealth,  the  aid  of  the  state  has  fre- 
quently been  sought  and  secured  by  corporations  in  the  way 
of  special  and  exclusive  rights,  privileges  and  concessions,  and 
to  some  extent  the  liberty  of  the  individual  has  been  limited 
or  impaired  by  closing  the  doors  in  certain  localities  to  his 
entry  upon  prosperous  and  inviting  lines  of  business  endeavor. 
We  may  say  that  the  period  of  special  and  exclusive  legislative 
privileges,  limiting  the  scope  of  individual  efibrt,  has  passed, 
for  enlightened  public  sentiment  and  an  able  and  courageous 
judiciary  have  almost  eliminated  this  threat  to  the  freedom  of 
the  individual.  The  recent  Constitution  of  Virginia,  in 
accordance  with  the  spirit  of  the  times  and  illustrating  wise 
public  sentiment  on  this  subject  in  other  states,  provides  that 
the  General  Assembly  shall  not  enact  any  ^'  local,  special  or 
private  law  .  .  .  granting  to  any  private  corporation, 
association  or  individual,  any  special  or  exclusive  right,  privi- 
lege or  immunity." 

At  present,  the  one  subject,  of  which  we  hear  the  greatest 
amount  of  discussion,  is  the  "aggregation  of  capital,"  "the 
association  of  wealth,"  "  the  trust." 

Political  thinkers  are  using  their  best  efibrts  to  trace  its  ori- 
gin, ascertain  and  define  its  present  status,  and  confine  its  opera- 
tion within  certain  limits  or  cause  its  immediate  and  certain 
death  by  legislative  enactment. 
25 
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The  courts  are  troubled  with  this  so-called  threat  to  our 
institutions  and  the  ablest  judicial  consideration  is  given  to  the 
trials  involving  its  future  career,  or  even  existence.  Attempt 
is  made  to  excite  the  popular  mind  upon  the  theory  that  this  is 
but  another  attack  upon  the  liberty  of  the  individual  and  that 
the  purpose  of  such  organizations  or  associations  is  to  create 
a  monopoly  and  exclude  the  individual  from  fields  of  useful- 
ness and  profit. 

A  distinguished  American  author,  in  discussing  the  origin 
of  "  the  trust,"  says  that : 

^'  Chief  among  the  causes  to  be«  assigned  for  the  present 
development  of  trusts  is  the  recent  communistic  trend  in  the 
legislation  in  this  country  affecting  corporations,  or,  as  one 
might  say,  aimed  at  corporations,  by  both  the  state  and  the 
Federal  legislatures."     And  further,  he  says : 

'^  Trusts  seem,  therefore,  in  some  sort  to  be  defensive  con- 
trivances." 

If  this  be  a  correct  statement  and  the  plea  of  self  defense  be 
sustained,  and  it  be  shown  that  the  '^  trust  and  monopoly  "  is 
the  weapon  used  by  property  interests  to  defeat  communistic 
attacks ;  if  the  errand  of  "  the  trust "  is  to  silence  the  cry  of 
^'  the  commune,"  then  there  is  strong  reason  for  its  existence 
and  there  is  good  ground  to  doubt  the  wisdom  and  patriotism 
of  those  who  would  destroy  this  messenger  of  peace  and  order. 

The  same  distinguished  author  and  lawyer  further  says  : 

^^ Trusts,  moreover,  are  one  of  the  penalties  of  a  surplus; 
they  are  the  plague  of  our  prosperity ;  one  of  the  results  of 
our  overproduction  and  of  our  abundant  wealth.  When  we 
were  poor,  we  were  not  perplexed  in  this  way  ;  but  now  we 
seem  to  have  passed  the  stage  where  competition  is  a  universal 
goody  and  find  ourselves  in  a  condition  of  trade  and  commerce 
where  in  many  lines  a  monopoly  is  both  a  necessity  and  an 
advantage." 

While  there  are  those  who  see  in  the  organization  of  '^  trusts 
and  monopolies"  a  beneficent  defense  against  communistic 
tendencies  and  a  proper  limitation  upon  competition,  there  are 
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Others  who  deny  that  this  theory  accounts  for  the  organization 
of  what  they  are  pleased  to  call  ^^  commercial  monsters/'  lim- 
iting the  field  of  individual  usefulness  and  unwisely  contract- 
ing personal  liberty  in  seeking  the  *'  avocations  and  callings  of 
life''  and  the  attack  upon  them  has  been  carried  on  with 
earnestness,  vigor  and  ability. 

The  common  law  has  been  appealed  to  as  the  fountain- 
head  of  wisdom  and  legislative  enactments ;  declarations  of 
authors  and  judgments  of  courts  have  been  cited  from  the 
time  of  Blackstone  to  the  latest  adjudications  of  our  own 
courts. 

In  the  case  of  Butchers*  Union  Co.  vs.  Crescent  City  Co.^ 
Ill  U.  S.  at  766,  Mr.  Justice  Bradley  said : 

''  Monopolies  are  the  bane  of  our  body  politic  at  the  present 
day.  In  the  eager  pursuit  of  gain  they  are  sought  in  every 
direction.  They  exhibit  themselves  in  corners  in  the  stock 
market  and  produce  market,  and  many  other  ways.  If  by 
legislative  enactment  they  can  be  carried  into  the  common 
avocations  and  callings  of  life,  so  as  to  cut  off  the  right  of  the 
citizen  to  choose  his  avocation,  the  right  to  earn  his  bread  by 
the  trade  which  he  has  learned  ;  and  if  there  is  no  constitu- 
tional means  of  putting  a  check  to  such  enormity,  I  can  only 
say  that  it  is  time  the  Constitution  was  still  further  amended." 

In  the  debates  in  Congress,  we  hear  these  '^ trusts"  spoken 
of  as  *' crimes  against  trade,"  "hydra-headed  monsters,"  *' un- 
holy combinations,  robbing  their  victims,  the  general  public, 
in  defiance  of  every  principle  of  law  and  morals,"  organized 
for  "  personal  greed,"  and  other  equally  inflammatory  and 
intemperate  epithets,  which  neither  elucidate  the  subject  nor 
convince  the  reason,  but  do  demonstrate  that  there  are  those 
who  do  not  concede  that  "  trvsts  "  are  organized  as  a  defense 
against  a  "  communistic  trend  in  the  legislation  of  the  coun- 
try." 

But  it  is  not  my  purpose  on  this  occasion  to  undertake  a 
discussion  of  the  effect  on  the  body  politic  of  the  existence  of 
"trusts,"   nor   suggest  if   I   could,    a  procedure   for   their 
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proper  limitation  or  extermination.  I  do  not  believe  that  the 
liberty  of  the  individual  will  suffer  any  continuing  or  irrepar- 
able injury  by  the  present  overwrought  tendency  to  the  organi- 
zation of  these  artificial  methods  of  carrying  on  the  business  of 
the  day.  Whenever  it  is  apparent  that  any  method  of  pro- 
cedure is  a  direct  attack  upon  the  liberty  of  the  individual, 
such  effort  will  fail. 

In  speaking  of  the  danger  of  ^^  monopolies,"  Mr.  Justice 
Bradley,  in  the  Butchers'  Union  case  above  cited,  said : 

''  In  my  judgment,  the  present  Constitution  is  amply  sufii- 
cient  for  the  protection  of  the  people  if  it  is  fairly  interpreted 
and  faithfully  enforced.*' 

In  a  recent  book  upon  ^^  Monopolies  and  Industrial  Trusts  " 
the  distinguished  author  says : 

*'  Nothwithstanding  these  facts,  however,  the  "  trust "  con- 
tinues to  live  and  prosper.  Hitherto  it  has  proved  to  be 
stronger  than  the  legislature  and  the  courts.  By  means  of 
one  device  or  another,  it  has  managed  to  elude  the  penalties 
of  the  law.  It  has  been  able  to  escape  the  forfeiture  of  its 
corporate  privileges  and  the  confiscation  of  its  estates.  This 
is  due,  however,  not  more  to  the  great  strength  of  these 
organizations  than  to  the  indifference  and  inertia  of  the  public. 
When  the  people  of  this  -country  are  aroused  they  are  stronger 
than  any  individual^  stronger  than  any  and  all  business 
combinations.^* 

The  existence  of  the  "  trust "  is  based  on  no  "  inherent 
right,"  no  '*  natural  right,"  and  therefore  when  the  majority 
concludes  that  the  further  existence  of  this  creature  of  man's 
ingenuity  is  dangerous  to  the  liberty  of  the  individual,  its  days 
will  be  numbered  or  its  sphere  of  operation  will  be  confined  to 
safe  and  proper  limits,  and  so  we  may  safely  leave  the  future 
of  the  *' trust"  to  the  determination  of  a  wise,  deliberate  and 
matured  public  sentiment,  with  the  reasonable  assurance  that  • 
from  this  source  the  liberty  of  the  individual  will  neither  be 
destroyed  nor  impaired. 
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In  examining  present  conditions  and  thoughtfully  consider- 
ing present  tendencies  in*  state  legislation,  one  cannot  fail  to 
detect  immediately  one  increasing  line  of  proposed  enactments, 
many  of  which  have  so  far  failed,  some  of  which  have  received 
legislative  sanction  and  which  fill  the  mind  with  apprehension 
by  their  insidious  attack  upon  the  individual  member  of  society, 
by  destroying  his  appreciation  of  his  liberty  and  independence. 
No  attempt  of  this  character  can  succeed  when  its  result  clearly 
appears  in  the  proposed  enactment,  but  when  it  comes  under 
cover,  in  the  form  of  apparent  protection  of  and  aid  to  the 
individual,  then,  and  then  only,  does  the  danger  arise. 

The  legislation  to  which  I  refer  is  called  by  the  courts 
^^ sumptuary  "  or  "paternal"  legislation,  which  holds  out  the 
promise  of  aid  to  the  individual,  but  which  in  reality  takes 
from  him  his  independence  and  self-reliance,  and  makes  him  the 
"ward  of  the  nation."  Such  legislation  proposes  to  give  to 
the  individual  an  aid  which  he  does  not  need  and  which,  when 
he  accepts,  dwarfs  his  nature  and  impairs  his  respect  for  him« 
self  as  an  independent  freeman. 

Herbert  Spencer,  in  an  able  article  to  which  I  have  already 
referred,  speaking  of  this  same  tendency  in  England  "  to  a 
new  social  order  under  the  paternal  control  of  a  government," 
says : 

"  The  people  at  large,  led  to  look  on  benefits  received 
through  public  agencies  as  gratis  benefits^  have  their  hopes 
continually  excited  by  the  prospects  of  more.  A  spreading 
education,  furthering  the  diffusion  of  pleasing  errors  rather 
than  of  stern  truths,  renders  such  hopes  both  stronger  and 
more  general.  Worse  still,  such  hopes  are  ministered  to  by 
candidates  for  public  choice  to  augment  their  chances  of  suc- 
cess ;  and  leading  statesmen  in  pursuit  of  party  ends  bid  for 
popular  favor  by  countenancing  them.  Getting  repeated  jus- 
tifications from  new  laws  harmonizing  with  their  doctrines, 
political  enthusiasts  and  unwise  philanthropists  push  their 
agitations  with  growing  confidence  and  success.  Journalism, 
ever  responsive  to  popular  opinion,  daily  strengthens  it  by 
giving  it  voice ;  while  counter  opinion,  more  and  more  dis- 
couraged, finds  little  utterance." 
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This  well  illustrates  the  condition  which  confronts  as  to-day, 
and  an  examination  of  the  bills  which  are  presented  at  every 
recurring  session  of  the  legislatures  of  the  sereral  states  will 
demonstrate  that  the  volume  and  scope  of  such  proposed  enact- 
ments are  yearly  increasing. 

The  majority  of  such  enactments  so  far  propose  to  affect  the 
dealings  and  relations  between  employer  and  employee,  but  the 
tendency  is  to  invade  all  departments  of  the  social  fabric. 

A  few  cases  will  illustrate  this  attempt  to  dwarf  the  indi- 
vidual and  foist  upon  society  the  evils  of  paternal  government. 

In  New  York  an  act  was  passed  entitled  *'An  act  to  im- 
prove the  public  health  by  prohibiting  the  manufacture  of 
cigars  and  preparations  of  tobacco  in  any  form  in  tenement 
houses  in  certain  cases  etc."  The  apparent  purpose  of  this 
act  was  to  throw  the  protecting  arm  of  the  law  around  the 
individual  and  prevent  his  working  in  his  home,  at  the  trade 
by  which  he  earns  a  livelihood.  Whether  this  enactment  was 
brought  about  by  the  unions  working  in  large  factories  in 
order  to  prevent  outside  competition,  the  record  does  not  dis- 
close, but  it  is  perfectly  certain  that  it  was  an  attempt  to  inter- 
fere with  the  private  affairs  of  the  individual  in  such  a  way  as 
to  impair  his  independence  and  liberty. 

The  Court  of  Appeals  of  New  York,  speaking  through 
Earle,  J.,  in  the  case  in  re  Jacobs,  98  N.  Y.  98,  says : 

'^  Such  legislation  may  invade  one  class  of  rights  to-day  and 
another  to-morrow,  and  if  it  can  be  sanctioned  under  the  Con- 
stitution, while  far  removed  in  time  we  will  not  be  far  away  in 
practical  statesmanship  from  those  ages  when  governmental 
prefects  supervised  the  building  of  houses,  the  rearing  of  cat- 
tle, the  sowing  of  seed  and  the  reaping  of  grain,  and  govern- 
mental ordinances  regulated  the  movements  and  labor  of 
artisans,  the  rate  of  wages,  the  price  of  food,  the  diet  and 
clothing  of  the  people,  and  a  large  range  of  other  affairs  long 
since  in  all  civilized  lands  regarded  as  outside  of  governmental 
functions.  Such  governmental  interferences  disturb  the  nor- 
mal adjustments  of  the  social  fabric^  and  usually  derange  the 
delicate  and  complicated  machinery  of  industry  and  cause  a 
score  of  ills  while  attempting  the  removal  of  one.'* 


WILLIAM   A.    QLASaOW,   JR.  391 

The  Supreme  Court  of  Appeals  of  Colorado,  in  the  case  in 
re  Morgan,  26  Gol.  415,  held  that  a  statute  which  imposes 
a  restriction  upon  workmen  in  underground  mines  and  smel- 
ters as  to  the  number  of  hours  they  shall  work,  is  unconstitu- 
tional and  void,  on  the  ground  that  it  was  an  ^^  unwarrantable 
interference  with,  and  infringes  the  right  of  both  employer  and 
employee  in  making  contracts  relating  to  a  purely  prirate 
business." 

In  the  State  of  Ohio,  the  legislature  passed  an  ^'  act  to  pro- 
vide for  limiting  the  hours  of  daily  service  of  laborers,  work- 
men and  mechanics  employed  upon  public  work,  or  of  work 
done  for  the  State  of  Ohio  or  any  political  subdivision  thereof, 
etc."  In  the  case  of  Citj/  of  Cleveland  vs.  Clements  Brothers 
Oonstmction  Company^  69  L.  R.  A.  775,  the  Supreme 
Court  of  Ohio  held  this  act  unconstitutional  and  void  and 
cites,  with  approval,  the  case  of  Taylor  vs.  Porter^  4  Hill  144, 
as  follows : 

^'  Under  our  form  of  government  the  legislature  is  not  su- 
preme. It  is  only  one  of  the  organs  of  that  absolute  sover- 
eignty which  resides  in  the  whole  body  of  the  people.  Like 
other  departments  of  the  government,  it  can  only  exercise  such 
powers  as  have  been  delegated  to  it ;  and  when  it  steps  beyond 
that  boundary,  its  acts,  like  those  of  the  most  humble  magis- 
trate in  the  state  who  transcends  his  jurisdiction,  are  utterly 
void.  Therefore,  as  the  'security  of  life,  liberty  and  prop- 
erty '  lies  at  the  foundation  of  the  social  compact,  to  say  that 
this  grant  of  '  legislative  power'  includes  the  right  to  attack 
private  property  is  equivalent  to  saying  that  the  people  have 
delegated  to  their  servants  the  power  of  defeating  one  of  the 
great  ends  for  which  the  government  was  established — '  this 
end  being  the  protection  of  the  absolute  right  to  life,  liberty 
and  property.' " 

In  Pennsylvania  an  act  was  passed  ''  to  secure  to  operatives 
and  laborers  engaged  in  and  about  mines,  manufactories  of 
iron  and  steel  and  all  other  manufactories  the  payment  of  their 
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wages  at  regular  intervals  and  in  lawful  money  of  the  United 
States/' 

The  object  of  the  act  was  to  prohibit  the  use  of  what  is 
known  as  "  store  orders"  and  to  make  statutory  "  pay  days  ** 
for  these  employees. 

In  holding  this  act  unconstitutional  and  void,  the  Supreme 
Court  of  Pennsylvania  says,  in  the  case  of  Godcharles  ^  Co, 
vs.  Wigemarij  113  Pa.  St.  at  437 : 

^^  The  act  is  an  infringement  alike  of  the  right  of  the  em- 
ployer and  the  employee ;  more  than  this,  it  is  an  insulting 
attempt  to  put  the  laborer  under  a  legislative  tutelage,  which 
is  not  only  degrading  to  his  manhood,  but  subversive  of  his 
rights  as  a  citizen  of  the  United  States.'' 

Almost  a  literal  copy  of  this  act  was  passed  in  the  State  of 
West  Virginia,  and  the  Supreme  Court  of  Appeals,  in  passing 
upon  it,  in  the  case  of  State  vs.  Goodwill,  33  W.  Va.  179, 
by  Snyder,  President,  said : 

''It  is  a  species  of  sumptuary  legislation  which  has  been 
universally  condemned,  as  an  attempt  to  degrade  the  intelli- 
gence, virtue,  and  manhood  of  the  American  laborer,  and  foist 
upon  the  people  a  paternal  government  of  the  most  objection- 
able character,  because  it  assumes  that  the  employer  is  a  knave 
and  the  laborer  an  imbecile.'' 

The  same  court,  in  State  vs.  Fire  Creek  Coal  and  Coke  Co,y 
33  W.  Va.  188,  says  this  statute  is 

*'An  unjust  interference  with  the  rights,  privileges,  and 
property  of  both  the  employer  and  the  employee,  and  places 
upon  both  the  badge  of  slavery,  by  denying  to  the  one  the 
right  of  managing  his  own  private  business,  and  assuming  that 
the  other  has  so  little  capacity  and  manhood  as  to  be  unable  to 
protect  himself,  or  manage  his  own  private  aflfairs." 

Many  additional  cases  might  be  cited,  but  these  are  suffi- 
cient to  illustrate  the  tendency  of  legislation.  So  far  the  wise 
and  courageous  courts  of  the  several  states  have  stood  in 
defense  of  manhood  and  liberty,  against  a  policy  which  would 
finally  weaken  and  destroy  the  independence  of  the  individual. 
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The  result  of  such  legislation  is,  to  demoralize  and  corrupt 
the  individual,  and  make  him  the  mere  hanger-on  upon  the 
government ;  to  destroy  the  sense  of  personal  worth  and  inde- 
pendence in  those  who  otherwise  should  he  self-reliant  and 
patriotic  American  citizens. 

The  volume  of  such  proposed  legislation  is,  as  I  have  said 
before,  increasing,  and  all  proper  influences  should  be  exerted 
to  shield  the  body  politic  from  such  paternal  and  degrading 
legislation. 

The  strength  of  a  nation  is  in  the  independence,  courage 
and  virtue  of  its  individual  citizens. 

''What  constitutes  a  state? 

Not  high-raised  battlement,  or  labored  mound, 

Thick  wall  or  moated  gate; 
•  •  •  •  •  • 

No!  Men,  high«minded  men.'' 

We  assuredly  may  feel  that  the  character  and  ability  of  the 
men  produced  by  our  institutions  and  inspired  by  the  princi- 
ples of  our  constitutions,  are  warrant  for  our  continuing  upon 
the  lines  laid  down  by  the  fathers,  without  resorting  to  a 
paternal  form  of  government. 

The  achievements  accomplished  in  all  the  departments  of 
advancing  civilization  by  self-dependent,  patriotic  and  liberty- 
loving  individuals  should  make  us  pause,  before  adopting  a  sys- 
tem which  may  not  produce  such  men  again. 

We  recall  with  satisfaction  the  names  of  those  who  in  their 
characters  and  lives  justify  the  high  hopes  which  inspired  the 
theory  of  our  institutions.  Each  section  of  the  great  republic 
has  had  its  idol,  who  illustrates  the  highest  conception  of  a  new 
and  improved  citizenship. 

We  see  arise  from  humble  surroundings,  one  who  by  his 
independence  of  thought  and  action  reached  the  highest  posi- 
tion attainable,  both  in  the  hearts  of  his  fellow-citizens  and  the 
government  of  his  country,  and  we  can  point  to  Abraham  Lin- 
coln as  a  type  of  manhood  which  could  only  be  produced  by 
the  inspiring  influences,  maintained  in  a  government  based 
upon  the  liberty  of  the  individual. 
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We  cannot  close  here. 

Macaulay,  in  review  of  Lord  Nugent's  memorial  of  John 
Hampden,  in  climax  to  his  panegyric,  admits  that  his  own 
country  furnishes  no  name  to  be  compared  to  that  of  the  great 
English  patriot.  He  says  that  '^  England,"  in  his  death, 
'^  missed  the  sobriety,  the  self-command,  the  perfect  soundness 
of  judgment,  the  perfect  rectitude  of  intention,  to  which  the 
history  of  revolutions  furnishes  no  parallel,  or  furnishes  a 
parallel  in  Washington  alone." 

May  we  not  assume  that,  had  this  tribute  been  announced 
a  generation  later,  the  reviewer  would  have  recognized  still 
another  exception,  and  he  too  from  the  Northern  Neck,  Vir- 
ginia, so  noted  for  its  race  of  illustrious  men.  I  speak  with 
reverence  of  him  whose  genius  gathered  from  the  debris  of 
desolating  war  the  disjecta  membra  of  an  ancient  and  honored 
seat  of  learning,  who  presided  over  its  academic  groves  and 
as  the  evening  of  life  cast  its  lengthening  shadows  along  his 
pathway,  organized  that  institution  for  a  career  of  enlarged 
usefulness. 

Truly,  while  nations  rear  their  funeral  piles  and  wreathe 
with  immortelles  the  name  of  a  Washington,  angels  weep  and 
glory  draws  new  inspiration  from  the  tomb  of  Robert  Edward 
Lee! 

Such  names  as  these  should  inspire  us  to  guard  with  jealous 
care  the  institutions  which  produced  them. 
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CX)MM1TTEE  ON  LEGAL  EDUCATION  AND  ADMISSIONS 

TO  THE  BAR 

To  the  American  Bar  Association : 

The  Committee  on  Legal  Edacation  and  Admissions  to  the 
Bar  has  the  honor  to  submit  the  following  report : 

Since  the  activity  of  the  American  Bar  Association  in  con- 
nection with  legal  education  began  in  1889  great  changes  have 
taken  place.  The  courses  in  many  of  the  law  schools  have  been 
increased  from  two  to  three  years,  and  in  others  from  one  to  two 
years.  The  amount  of  work  required  of  the  students  has  been 
largely  increased.  The  courses  of  study  have  been  extended 
and  made  broader  and  more  thorough.  Post-graduate  courses 
have  been  established  in  a  number  of  schools.  The  number  of 
students  has  largely  increased  and  the  instructors  are  more 
numerous  and  more  expert.  State  Boards  of  Law  Examiners 
have  been  created  in  a  number  of  states.  The  provision  of  law 
whereby  the  degree  of  a  law  school  admitted  to  the  bar  has  been 
generally  abolished.  The  Section  of  Legal  Education  has 
been  established  as  a  branch  of  this  Association,  and  includes 
in  its  membership  a  large  number  of  the  teachers  of  law  in  the 
United  States.  Nearly  every  instructor  of  recognized  distinc- 
tion in  this  country  and  some  from  abroad  have  taken  part  at 
one  time  or  another  in  the  proceedings  of  the  Section,  and  it 
has  the  cordial  support  of  the  law  schools  of  the  country. 

The  Association  of  American  Law  Schools  has  been  organ- 
ized and  includes  in  its  membership  nearly  all  the  important 
law  schools  in  the  United  States,  including,  with  three  excep- 
tions, all  the  schools  having  more  than  two  hundred  students. 
Many  of  the  state  and  local  bar  associations  hSve  taken  up 
the  subject  of  admission  to  the  bar  for  consideration  and 
action.  There  is  at  present  no  subject  of  professional  interest 
which  attracts  the  attention  of  the  bar  more  generally  than  the 
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subject  of  legal  education  and  admission  to  the  bar.  It  is 
quite  certain  that  great  progress  is  to  be  expected  in  legal 
education  in  the  near  future,  and  that  higher  standards  for 
admission  to  the  bar  will  be  soon  everywhere  established. 

The  Committee,  however,  desire  now  to  call  attention  to  the 
fact  that  the  progress  which  has  been  made  is  almost  entirely 
in  the  direction  of  professional  education.  Little  has  been 
done  to  improve  the  standard  of  preliminary  education.  One 
law  school  requires  that  those  entering  the  school  shall  have 
had  a  degree  in  letters  or  science.  Another  has  announced 
that  such  a  requirement  will  be  insisted  upon  after  the  year 
1903.  Two  require  the  completion  of  three  years  of  college 
work.  Two  require  students  to  pass  entrance  examinations 
equivalent  to  that  required  for  admission  to  the  sophomore 
class.  These  schools  represent  the  highest  standards  for 
admission  into  the  law  schools.  In  none  of  the  states  is  so 
high  a  standard  required  for  admission  to  the  bar.  Few  states 
have  any  requirement  for  preliminary  education. 

In  Connecticut  every  applicant  for  admission  to  the  bar 
must  be  approved  by  vote  of  the  bar  in  the  county  where  he 
applies.  He  must  be  a  graduate  of  a  college  or  approved  sec- 
ondary school,  or  pass  an  examination  upon  his  literary  quali- 
fications. This  examination  covers  the  following  branches: 
Arithmetic,  geography,  English  grammar  and  composition, 
English  literature,  Fiske's  "  Civil  Government  in  the  United 
States''  and  the  text  of  the  Constitution  of  the  United  States, 
American  history  (special  attention  being  given  to  that  of 
Connecticut),  English  history,  general  history. 

In  New  York  applicants  must  be  graduates  of  a  college  or 
before  entering  upon  the  clerkship  or  attendance  at  a  law 
school  or  within  one  year  thereafter,  must  pass  a  Regent's  ex- 
amination in  English  composition,  advanced  English,  first  year 
Latin,  arithmetic,  algebra,  geometry,  United  States  and  English 
history,  civics  and  economics,  or  their  equivalents. 

In  Pennsylvania  every  applicant  for  admission  to  the  bar  of 
the  Supreme  Court  must  pass  a  preliminary  examination,  sub- 


LEGAL  EDUCATION   AND   ADMISSIONS   TO   THE   BAR.      397 

stantially  equivalent  to  college  admission  examinations  in  the 
same  subjects,  in  English,  American,  English  and  general 
history,  Latin,  mathematics  and  geography.  Even  graduates 
of  colleges  must  pass  this  examination. 

In  Maryland  and  Massachusetts  the  State  Bar  Examiners 
are  required  in  deciding  upon  the  qualification  of  applicants 
to  give  weight  to  the  grammar  and  composition  of  the  written 
papers  submitted. 

In  Illinois  a  preliminary  general  education  equivalent  to 
that  of  a  graduate  of  a  high  school  in  that  state  is  required. 

These  requirements  your  Committee  believe  will  be  found  to 
be  the  best  standards  which  have  been  adopted  in  this  coun- 
try by  state  authority  for  preliminary  education.  By  prelimi- 
nary education  your  Committee  mean  education  in  arts  or 
science. 

This  Committee  in  its  report  filed  in  the  year  1897  (see  pro- 
ceedings of  the  A.  B.  A.,  1897,  page  351),  recommended  that 
all  applicants  for  admission  to  law  schools  should  have  at  least 
a  high  school  education.  This  recommendation  was  embodied 
in  a  resolution  adopted  by  the  Association  (see  proceedings 
of  the  A.  B.  A.,  1897,  page  34).  The  Association  of  American 
Law  Schools  requires  that  each  school  belonging  to  the  Asso- 
ciation shall  maintain  an  entrance  examination  equivalent  to 
that  required  for  graduation  from  a  high  school.  Thirty-seven 
schools  with  an  enrollment  of  8,464  students  are  members  of 
this  Association.  This  provision  of  the  constitution  took  effect 
in  the  fall  of  1901.  Its  full  effect  wHl  not  be  seen  until  1904 
in  some  of  the  schools.  After  1904  the  students  in  the  schools 
belonging  to  the  Association  of  American  Law  Schools  will  at 
least  have  had  a  high  school  education.  As  this  Association 
includes  in  its  membership  nearly  all  the  large  university 
schools  which  contain  a  large  proportion  of  students  who  are 
college  graduates,  it  is  apparent  that  many  of  the  students  in 
these  schools  will  have  had  more  than  a  high  school  education. 

Your  Committee  take  it  for  granted  that  there  is  no  evasion 
of  this  provision  of  the  Constitution  by  the  members  of  the  As- 
sociation, and  that  all  the  schools  comply  with  it  in  good  faith. 


398  RBPORT   OF   COMMITTBE   ON 

The  namber  of  law  schools  at  present  is  104.  The  total 
number  of  students  exceeds  14,127  (the  late  catalogues  of  some 
of  the  schools  have  not  been  received,  and  the  precise  number 
is  not  known).  2,838  have  received  degrees  in  letters  or 
science.  There  are  thirty-seven  schools  in  the  Association  of 
American  Law  Schools.  The  aggregate  enrollment  is  8,464,  of 
whom  1,911  have  degrees  in  letters  or  science.  One  large 
school  having  an  entrance  examination  equal  to  that  re- 
quired for  mefnbership  in  the  Association  of  American  Law 
Schools  has  an  enrollment  of  850  students,  of  whom  270 
have  degrees  in  letters  or  science.  At  the  present  time,  there- 
fore, about  9,314  of  the  14,127,  or  nearly  70  per  cent.,  of  the 
law  students  of  the  country  are  in  schools  which  maintain  or  will 
soon  maintain  an  entrance  examination  equivalent  to  that  re- 
quired for  graduation  from  a  high  school.  There  are  4,773 
students  in  the  other  66  schools,  of  whom  657  have  degrees 
in  letters  or  science.  The  Committee  are  indebted  for  this  in- 
formation to  Dr.  William  T.  Harris,  Commissioner  of  Educa- 
tion, of  the  Department  of  the  Interior,  to  whom  the  Commit- 
tee and  this  Association  are  indebted  for  many  similar  cour- 
tesies in  the  past. 

The  requirement  of  a  high  school  education  is  a  purely  arbi- 
trary standard  adopted,  no  doubt,  as  a  convenient  and,  per- 
haps, the  only  practical  standard  at  the  time  of  its  adoption. 
While  a  high  school  education  represents  a  certain  amount  of 
training  and  information,  it  cannot  be  said  to  qualify  specially 
for  legal  study.  Moreover,  this  standard  is  very  indefinite, 
as  high  schools  differ  in  different  parts  of  the  country,  and  in 
fact  in  the  same  state. 

The  Committee  appreciate  many  of  the  difficulties  in  the 
way  of  the  higher  standards  for  admission  into  the  law  schools. 
Many  of  the  schools  are  dependent  entirely  on  the  fees  of  stu- 
dents for  revenue.  This  is  true  not  only  of  the  proprietary 
schools,  which  are  numerous,  but  of  some  of  the  other  schools, 
including  university  schools.  It  appears  to  be  the  opinion  of 
the  authorities  of  some  of  our  universities  that  their  law  schools 
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should  not  only  pay  their  way,  but  be  a  source  of  profit  to  the 
institutions.  In  the  opinion  of  your  Committee  this  is  a  most 
unfortunate  position  to  be  taken,  when  the  result  is  low  stand- 
ards of  admission  to  the  schools.  Tour  Committee  find  it 
difficult  to  reconcile  this  attitude  of  the  governing  boards  of 
some  universities  with  the  undoubted  fact  that  the  reputation  of 
any  university  depends  upon  the  reputation  of  all  of  its  depart- 
ments, and  that  what  injures  one  of  its  schools  must  of  necessity 
detract  from  the  reputation  of  the  whole.  It  is  natural  when 
profit  is  the  prominent  idea  in  the  policy  of  a  law  school  that  a 
standard  of  admission  which  excludes  students,  and  consequently 
leads  to  a  loss  of  revenue,  should  be  adopted  with  reluctance. 
This  is  true  of  the  schools  which  are  connected  with  universi- 
ties where  the  trustees  or  other  authorities  are  not  personally 
interested,  but  have  in  view  only  the  prosperity  of  their  insti- 
tution. But  when  the  school  is  owned  by  the  instructors,  who 
divide  the  profits,  or  when  the  school  is  conducted  primarily 
for  profit,  the  loss  of  students  involved  in  good  standards  for 
admission  is  a  powerful  influence  in  favor  of  low  standards.  To 
adopt  an  entrance  examination  which  would  exclude  ten  per 
cent.,  perhaps  more,  of  its  students  and  reduce  the  income  pro- 
portionately would  involve  a  considerable  pecuniary  sacrifice 
to  a  law  school.  When,  in  addition  to  this,  it  is  proposed  that 
the  number  of  required  hours  of  class-room  work  be  increased 
from  six  to  ten  hours  per  week,  the  authorities  of  such  a  school, 
not  unreasonably  from  their  point  of  view,  reply  that  the  entire 
plan  involves  forty  per  cent,  more  work  for  the  instructor  and 
ten  per  cent,  less  pay,  and  that  this  ^'  is  not  a  business  proposi- 
tion." 

Tour  Committee  have  in  several  of  their  reports  called  at- 
tention to  the  phenomenal  increase  in  the  number  of  law  stu- 
dents. This  is  a  subject  which  has  been  referred  to  on  several 
occasions  in  the  reports  of  the  Commissioner  on  Education,  in 
tables  annexed  to  his  reports.  Very  interesting  comparisons 
have  been  made  in  this  respect  between  the  schools  of  law, 
theology,  medicine  and  dentistry.     See  reports  of  the  Com- 
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missioner  of  Education,  1893-4,  Vol.  I,  page  994;  1894-6, 
Vol.  II,  page  1245 ;  1897-8,  Vol.  II,  page  190  \ ;  1899-1900, 
Vol.  I,  page  xlix ;  Vol.  II,  page  1962 ;  1901,  Vol.  II,  page 
1733.  The  number  in  the  schools  at  present  is  about  14,127. 
A  number  of  explanations  have  been  offered  for  this  increase. 
Among  them  are  the  following :  The  fact  is  now  generally  rec- 
ognized that  a  law  school  training  is  better  calculated  to  equip 
a  man  for  practice  than  training  in  an  office,  and  it  has  become 
the  practice  for  the  students  to  pursue  their  studies  in  a  law 
school.  The  records  of  the  various  State  Boards  of  Law  Ex- 
aminers show  that  a  very  large  proportion  of  the  applicants 
for  admission  to  the  bar  have  studied  at  law  schools,  the  num- 
ber of  applicants  who  study  in  offices  being  comparatively  in- 
significant. 

There  has  undoubtedly  been  of  late  years  a  decided  popular 
demand  for  instruction  in  law.  Many  cases  have  come 
under  the  observation  of  your  Committee  of  young  men  who 
have  studied  law  more  as  a  training  for  a  business  career  than 
with  a  view  of  becoming  practitioners.  The  other  professions  in- 
creased their  standards,  so  that  until  recently  it  involved  less 
sacrifice  of  time  and  money  to  become  a  lawyer  than  a  clergy- 
man, physician  or  dentist.  This  is  a  subject,  however,  which 
the  Committee  do  not  desire  to  discuss  at  present  further  than 
to  show  that  the  desire  for  a  legal  education  has  led  to  an  in- 
crease in  the  number  of  law  schools,  which  has  in  turn  led  to 
an  increase  in  students.  With  increased  facilities  for  study- 
ing law,  the  number  of  students  has  naturally  increased. 

Your  Committee  are  informed  that  a  number  of  schools  exist 
which  are  organized  entirely  for  profit.  Leaving  out  of  con- 
sideration the  schools  of  correspondence,  of  which  there  are 
several,  and  whose  advertisements  appear  in  many  publica- 
tions, and  occasionally  on  posters  and  sign  boards,  the  number 
of  whose  students  is  not  known,  and  about  which  little  appears 
to  be  known  by  the  profession,  there  are  some  schools  which  your 
Committee  is  informed,  engage  in  a  most  diligent  hunt  for  stu- 
dents, even  employing  solicitors  to  seek  and  persuade  young 
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men  to  enter  their  law  schools.  Low  standards  of  admission, 
small  amount  of  work,  exercises  in  the  evening,  low  fees  payable 
in  instalments,  and  part  perhaps  after  graduation  and  admission 
to  the  bar,  are  some  of  the  inducements  to  young  men  to  enter 
such  schools.  These  )9chools,  which  have  been  sometimes  de- 
scribed as  ^'sun-down  "  schools,  undoubtedly  send  to  the  bar  a 
considerable  number  of  uneducated  and  badly  trained  young 
men.  When  such  schools  are  so  placed  as  to  be  in  competition 
with  better  schools,  the  rivalry  is  an  influence  in  favor  of  low 
standards.  A  law  school  which  is  conducted  at  a  pecuniary 
profit  is  not  objectionable ;  in  fact,  some  of  the  best  schools  in 
the  country  are  of  such  a  character.  But  when  the  desire  for 
profit  leads  to  low  standards  the  influence  of  such  schools  is  mis- 
chievous. It  is  apparent  since  the  desire  on  the  part  of  young 
men  to  study  law  has  become  so  great,  that  teaching  law  has 
become  a  thriving  and  profitable  industry.  As  the  profits  de- 
pend on  the  number  of  students  and  not  their  character  and 
attainments,  it  is  reasonable  to  believe  the  schools,  particularly 
the  ^'  sun-down ''  schools,  and  students  will  multiply  and 
exert  an  influence  against  adequate  standards  for  admission 
to  the  bar,  unless  compelled  to  maintain  proper  standards. 
The  increase  in  the  number  of  students  has  not  been 
afiected  by  the  adoption  of  higher  standards  in  the  schools 
belonging  to  the  Association  of  American  Law  Schools.  The 
classes  which  entered  in  the  fall  of  1901,  when  the  constitution 
required  that  schools  should  maintain  a  high  school  standard 
did  not  decrease  in  all  cases.  The  aggregate  number  of  stu- 
dents in  the  schools  which  joined  the  Association  is  greater 
now  than  before  the  adoption  of  the  high  school  standard. 
It  is  true  a  number  of  these  schools  before  this  maintained 
a  higher  standard  than  that  required  for  admission  to  the 
Association,  but  it  is  apparent  that  the  influences  which  have 
led  so  many  young  men  during  the  past  ten  years  to  study 
law  have  been  powerful  enough  to  keep  up,  in  fact,  to  increase, 
the  number  of  students,  notwithstanding  the  adoption  of  higher 
standards  of  admission  into  the  schools. 
26 
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Another  influence  against  higher  standards  has  been  sym- 
pathy for  young  men  without  means  to  procure  an  education. 
It  is  said  that  adequate  educational  standards  may  exclude 
young  men  of  '^  character  and  ability  with  special  aptitude  for 
the  bar,"  and  that  therefore  such  standards  ought  not  to  be 
adopted.  No  one  can  help  feeling  great  sympathy  for  a  young 
man  of  '^  character  and  ability  with  special  aptitude  for  the 
bar  "  who  is  without  means  to  obtain  a  college  or  high  school 
education,  but  the  reasons  against  the  adoption  of  low  standards 
for  his  benefit  are  numerous  and,  in  the  opinion  of  your  Com- 
mittee, conclusive. 

The  number  of  young  men  of  ''  character  and  ability  with 
special  aptitude  for  the  bar ''  is  comparatively  small.  Among 
the  14,127  students  in  the  schools  of  the  country  there  will  be 
found  few  men  destined  to  become  the  equals  of  John  Marshall 
or  Daniel  Webster  or  Abraham  Lincoln.  There  must  be 
standards  for  the  protection  of  the  public,  and  a  standard 
which  will  admit  a  poor  young  man  with  inferior  education, 
but  with  *'  character  and  ability  with  special  aptitude  for  the 
bar,"  will  admit  a  rich  young  man  of  inferior  education  with 
^^  character  and  ability  with  special  aptitude  for  the  bar,"  or  a 
young  man  of  no  character  and  no  ability  and  no  aptitude 
for  the  bar.  It  is  not  a  practical  view  of  the  subject  to  estab- 
lish a  standard  applicable  to  a  small  percentage  of  those  seek- 
ing admission  to  the  bar.  Legislation  must  be  for  the  many  and 
not  the  single  or  very  rare  case.  A  standard  for  admission  to  the 
bar  must  apply  equally  to  all  applicants.  It  may  in  some  cases 
appear  a  hardship  to  exclude  particular  persons,  but  it  is  better 
that  the  few  whose  exclusion  will  follow  from  adequate  stand- 
ards, or  who  would  by  adequate  standards  be  required  to  make 
sacrifices  to  equip  themselves  should  suffer  than  that  a  host  of 
others  having  no  such  claims  to  consideration  should  be 
admitted. 

It  is  impossible  in  most  cases  to  determine  at  the  age  at 
which  a  young  man  begins  his  legal  studies  whether  he  has 
special  aptitude  for  the  bar  or  not.     Moreover,  if  such  a  person 
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has  the  force  of  character  necessary  for  success  at  the  bar,  he 
can  very  readily,  in  this  country  with  its  opportunities  to 
obtain  an  education,  properly  equip  himself.  Every  one  of 
our  colleges  contains  a  large  number  of  young  men  in  precisely 
such  a  situation,  who  are  obtaining  an  education  and  support- 
ing themselves  entirely  or  in  part  at  the  same  time.  It  may 
be  regarded  at  least  as  an  open  question  whether  there  is  not 
an  economy  of  time  in  the  career  of  a  lawyer  in  obtaining  a 
proper  education.  If  the  conditions  were  the  same  now  as 
fifty  years  ago,  a  different  case  would  be  presented.  The 
organization  of  numerous  law  schools,  their  efforts  to  obtain 
students  without  regard  to  ^'  character,  ability  or  aptitude  for 
the  bar,"  now  calls  imperatively  for  the  establishment  by 
authority  of  a  standard  of  admission  which  shall  exclude  unfit 
persons.  In  other  words,  admission  to  the  bar  is  an  important 
matter  of  civil  service  and  not  of  philanthropy. 

It  is  a  mistake  to  suppose  that  low  standards  of  admission  to 
the  bar,  with  the  consequent  admission  of  a  large  number  of 
new  members,  many  of  them  inadequately  prepared,  ''  makes 
justice  cheap." 

It  is  no  doubt  true  that  the  competition  of  such  persons 
between  themselves  and  others  of  their  own  age  better  equipped 
has  a  tendency  to  lower  the  compensation  for  professional 
labor  and  decrease  the  earning  of  all  of  them.  How  far  this 
influence  extends  upward  to  men  of  greater  age  and  experi- 
ence it  would  be  impossible  to  say.  The  earnings  of  the 
leaders  of  the  bar  would  probably  not  be  affected.  There  are 
single  fees  now  paid  the  leaders  which  probably  exceed  in 
amount  the  aggregate  earnings  of  Daniel  Webster  in  any  ten 
years  of  his  practice,  and  which  would  be  regarded  by  many 
lawyers  of  fifty  years  ago  as  a  competency  for  life. 

The  effect  of  the  admission  annually  of  a  large  number  of 
young  men,  some  of  them  inadequately  prepared,  on  the  bar 
and  the  administration  of  justice  is  most  unfortunate.  Many 
of  them  must  make  a  living  and  are  obliged  to  seek  business. 
It  can  hardly  be  expected  when  the  alternative  is  extreme  pri- 
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vation  or  a  resort  to  undignified  or  sharp  practices  that  young 
men  should  be  too  scrupulous,  particularly  as  to  matters  of  pro- 
fessional propriety  and  dignity.  The  rivalries  of  such  persons 
have  a  demoralizing  effect  not  only  on  those  of  their  own  age 
and  class,  but  among  older  persons.  It  cannot  be  doubted  that 
admission  to  the  bar  of  men  of  deficient  character  or  ability 
has  a  tendency  to  lower  the  average  of  efficiency  and  good 
conduct.  The  institution  of  numerous  ill-founded  and  specula- 
tive suits  and  their  unskillful  trial  increases  largely  the 
expense  of  conducting  the  courts.  Moreover  such  suits  clog 
the  dockets  and  delay  and  otherwise  interfere  with  the  trial  of 
meritorious  causes.  It  is  not  an  exaggeration  to  say  that  the 
tax  payers  as  well  as  litigants  have  a  direct  interest  in  the  sub- 
ject of  admission  to  the  bar. 

Few  laymen  are  competent  to  judge  of  the  capacity  of  a  lawyer. 
It  is  not  the  rich  or  the  large  corporation  or  the  man  of  affairs 
engaged  in  large  undertakings  who  suffer  from  the  incompe- 
tency of  lawyers.  A  small  experience  in  litigation  suffices  to 
convince  anyone  of  the  importance  of  competent  counsel.  The 
large  corporations  and  men  engaged  in  large  undertakings 
employ  the  most  talented  lawyers  to  be  found.  It  is  the  poor 
and  ignorant  or  the  litigant  with  a  single  case  who  suffer  from 
low  standards  of  admission  to  the  bar.  It  is  not  difficult  to  ac- 
quire sufficient  knowledge  and  skill  to  write  a  deed  or  simple  will, 
or  to  try  a  simple  negligence  case,  or  perform  some  of  the  other 
simple  duties  of  the  profession.  Possessed  of  so  much  knowl- 
edge, it  is  possible  for  a  young  man  to  make  a  living,  particu- 
larly if  he  combines  with  his  practice  stenography,  typewrit- 
ing, insurance  or  real  estate,  but  it  is  putting  the  profession  on 
a  very  low  level  to  say  that  such  an  ability  constitutes  an  ideal 
or  even  an  adequate  equipment  for  an  American  lawyer. 

If  the  activity  of  the  young  lawyer  could  be  confined  to 
these  small  matters  for  which  he  is  competent,  less  injury 
would  result  to  the  public,  but  he  naturally  desires  to  figure  in 
important  cases,  and  being  unconscious  of  his  deficiencies,  con- 
stantly attempts  matters  beyond  his  strength.  '  The  result  is 
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frequently  a  miscarriage  of  justice,  disaster  and  loss  to  his 
clients,  injury  to  his  reputation  and  chagrin  to  himself. 

*  It  is  an  act  of  doubtful  kindness  to  encourage  a  young  man 
poorly  equipped  to  study  law  at  present.  The  number  of  law- 
yers is  great ;  the  rivalries  are  keen  and  many  fail.  Your  Com- 
mittee have  known  of  many  cases  where  such  men  after  years 
of  struggle  have  finally  failed.  The  result  was  years  of  wasted 
effort,  great  sacrifices  and  bitter  disappointment. 

The  order  of  court  admitting  to  the  bar  or  the  degree  of  a 
law  school  ought  to  be  a  guaranty  to  the  public  that  the  person 
referred  to  is  competent  to  perform  at  least  all  the  duties  which 
he  is  likely  in  the  early  years  of  his  practice  to  be  called  on  to' 
perform.  So  much  cannot  be  said  of  many  of  those  now  ad- 
mitted. Your  Committee  regard  the  idea  that  the  function  of 
a  law  school  is  to  train  young  men  to  make  a  living  is  utterly 
erroneous  and  mischievous.  Their  true  function  is  to  train 
their  students  to  perform  efficiently  the  duties  required  of  them 
by  law. 

It  is  the  traditional  duty  of  the  bar  to  train  its  new  mem- 
bers and  protect  the  public  against  bad  and  incompetent  per- 
sons. This  is  now  exacted  by  public  sentiment.  The  law 
school  is  the  modern  instrument  for  this  purpose.  It  is  an 
adjunct  of  the  bar,  and  it  is  the  duty  of  the  bar  to  see  that 
the  law  schools  are  properly  conducted  and  maintain  proper 
standards.  A  law  school  cannot  be  regarded  as  a  mere  pri- 
vate enterprise. 

Your  Committee  now  believe  that  the  most  important  sub- 
ject in  connection  with  legal  education  which  can  occupy  the 
attention  of  this  Association  is  that  of  preliminary  education, 
and  the  Committee  have  accordingly  during  the  past  year  di- 
rected their  attention  to  this  subject.  In  approaching  the  sub- 
ject the  Committee  have  in  view  solely  the  effect  of  the  educa- 
tion of  a  lawyer  on  the  administration  of  justice  and  his  com- 
petency to  perform  the  duties  the  law  requires  of  him.  The 
prosperity  of  the  law  schools  or  the  effect  on  individuals  are 
secondary  matters,  and  this,  in  the  opinion  of  your  Committee, 
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is  a  proper  point  of  view  to  be  taken  by  the  Association  and 
the  bar.  The  law  schools  no  longer  need  the  fostering  care  of 
the  bar,  as  they  formerly  did.  The  profession  is  not  in  dan- 
ger of  perishing  for  want  of  new  members,  and  the  law  schools 
will  continue  to  have  a  sufficient  number  of  students  to  meet 
the  need  of  the  bar  for  new  members. 

No  one  who  has  had  an  opportunity  of  observing  closely  the 
operations  of  a  court  but  will  say  it  is  capable  of  a  much  higher 
degree  of  efficiency.  That  greater  certainty  in  the  trial  of 
cases  can  be  obtained  at  much  less  expenditure  of  time  and 
money  is  certain.  A  most  important  part  of  the  machinery  of 
a  court  is  the  counsel,  for  it  is  they  who  have  the  initiative, 
make  the  issues  and  select  the  battle  ground,  present  the  case 
and  control  its  progress.  Probably  more  than  90  per  cent,  of 
the  cases  tried  end  in  the  lower  court.  Either  a  correct  result 
is  reached  and  an  appeal  regarded  as  useless,  or  the  parties 
have  not  the  means  to  appeal,  or  compromise.  In  modern 
practice  the  nin  prius  judge  has  little  opportunity  during  the 
progress  of  a  case  for  investigation.  The  dockets  are  large. 
Oases  follow  each  other  in  rapid  succession.  The  variety  of 
subjects  under  consideration  is  great.  It  is  beyond  the  power 
of  any  mind  to  keep  up  with  the  decisions  on  every  subject; 
indeed,  it  is  an  able  and  industrious  specialist  wiio  has  read 
and  can  recall  immediately  the  decisions  and  statutes  affecting 
his  .  own  specialty,  or  who  can  decide  without  investigation 
more  or  less  extended  the  new  questions  constantly  arising. 
Yet  the  nisi  prius  judge  is  called  on  day  after  day  to  de- 
cide, without  opportunity  in  many  cases  for  investigation, 
questions  on  a  great  variety  of  subjects.  It  is  obvious 
that  much  depends  on  the  knowledge,  ability  and  indus- 
try of  counsel.  A  good  bar  makes  a  good  bench ;  and 
as  the  bar  is  high-minded  and  efficient,  so  will  the  results 
of  litigation  be  certain  and  speedy,  or  the  reverse.  We  know 
of  no  remedy  for  the  institution  of  frivolous  or  vexatious  suits 
but  to  maintain  the  high  character  of  the  bar.  Few  are  de- 
terred from  instituting  such  suits  by  the  liability  for  costs,  or 
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the  danger  of  an  action  for  malicious  prosecution.  If  the 
costs  are  paid  at  all,  the  amount  is  not  great  enough  ordinarily 
to  have  much  influence.  The  liability  for  costs  will  be  lost 
sight  of  in  the  chances  of  a  large  Terdict.  Regarded  as  a 
speculation,  it  is  worth  the  risk.  Suits  are  sometimes  insti- 
tuted where  more  reliance  is  placed  on  the  accidents  of  the 
trial  or  the  prejudices  of  a  jury  than  on  the  merits  of  the  case. 

It  is  true  education  is  not  a  guaranty  of  high  character  in 
all  cases,  but  an  educational  standard  is  the  best  practical 
standard  at  present.  The  formal  requirement  of  a  good  moral 
character  for  admission  to  the  bar  is  of  little  practical  value. 
It  may,  and  no  doubt  does,  prevent  some  from  being  admitted, 
but  at  the  age  at  which  young  men  are  admitted  thev  have  as 
a  rule  no  record ;  they  have  had  little  contact  with  the  world, 
few  temptations,  and  their  character  is  unformed.  The  main 
reliance  in  forming  a  standard  must  be  on  education. 

It  has  been  sometimes  said  that  the  mistakes  of  the  incom- 
petent furnish  business  for  others  who  mhst  be  employed  to 
rectify  them.  Such  a  statement  is  hardly .  worth  notice. 
Leaving  out  of  consideration  the  unprofessional,  selfish  and 
immoral  character  of  such  a  position,  there  can  be  no  greater 
mistake  from  the  point  of  view  of  self-interest.  An  efficient 
instrument  will  be  used  more  frequently  than  an  inefficient  one. 
A  lawyer  of  character  and  ability  will  earn  more  than  an 
inferior  person.  An  efficient  and  high-minded  bar  will  receive 
greater  public  confidence  and  attract  to  the  profession  business 
of  a  character  and  amount  greatly  exceeding  any  to  be  expected 
from  the  mistakes  of  the  incompetent. 

The  question  whether  professional  schools  should  require  a 
college  degree  as  a  condition  of  admission  has  been  attracting 
considerable  attention  among  the  educators  of  the  country. 
The  presidents  of  leading  American  universities  have  recently 
expressed  their  vi^ws  at  some  length  upon  the  subject. 

The  President  of  Yale  University,  in  his  report  for  the 
academic  year  1901-1902,  discussed  the  subject  as  follows : 
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"  The  most  wide-reaching,  if  not  the  most  important,  of  these  questions 
is  that  of  the  relation  of  the  different  departments  to  one  another.  Should 
our  professional  schools,  and  especially  our  schools  of  law  and  medicine, 
require  a  collegiate  degree  as  a  condition  of  entrance  upon  their  courses  7 

**  Most  men  who  look  at  the  subject  superficially  and  some  who  have 
looked  at  it  more  thoroughly  are  inclined  to  answer  this  question  in  the 
affirmative.  Such  was  my  own  predisposition  three  years  ago.  But  the 
more  I  have  studied  the  subject,  especially  in  its  indirect  and  less  obvious 
bearings,  the  more  I  am  inclined  to  think  that  this  answer  is  a  mistake ; 
and  that  the  true  reply  in  the  interests  of  the  public,  and  in  the  long  run 
of  the  universities  themselves  also,  is  the  negative  one.  I  admit  that  the 
reasons  in  favor  of  the  requirement  are  strong,  but  I  believe  that  those 
against  it  are  still  stronger. 

^*  The  arguments  in  favor  of  the  change  are  briefly  these : 

"  1.  That  some  of  the  very  best  medical  schools  and  law  schools  in  the 
country  have  made  the  change  or  are  on  the  point  of  making  it,  and  that 
if  Yale  wishes  to  be  in  company  with  those  universities  which  enjoy  the 
highest  consideration  at  home  and  abroad  she  must  follow  their  example 
in  this  respect 

'*  2.  That  those  universities  which  require  the  academic  degree  enable 
the  instructors  to  do  a  higher  grade  of  teaching  and  attract  a  better  class 
of  students  to  their  lecture  halls. 

'*  3.  That  the  professions  of  law  and  medicine  require  for  their  proper 
pursuit  a  high  degree  of  maturity  and  abroad  basis  of  general  culture,  both 
of  which  are  best  secured  by  the  requirement  of  a  preliminary  period  of 
college  training  prior  to  entrance  upon  the  actual  study  of  the  profession 
itself. 

''  I  admit  the  truth  and  force  of  all  these  considerations.  I  acknowledge 
the  brilliant  suocees  of  the  Johns  Hopkins  Medical  School  and  the  Har- 
vard Law  School  in  the  pursuit  of  th is  policy.  I  recognize  as  fully  as  anyone 
the  justification  for  that  feeling  which  leads  the  college  graduate  to  go 
where  he  meets  those  whose  previous  associations  have  been  similar  to  his 
own,  and  where  the  teaching  is  adapted  to  their  specific  needs.  I  fully 
concur  in  all  that  is  said  of  the  value  of  a  good  collegiate  training  to  every 
professional  man,  both  as  a  help  to  mature  thought  and  as  a  means  of  mak- 
ing him  a  broad  citizen  instead  of  a  narrow  specialist.  I  see  why  each 
university,  seeking  its  own  immediate  interest,  is  under  a  pressure  to  make 
this  change.  I  see  also  why  so  many  university  men  honestly  believe  that 
their  public  duty  coincides  with  their  private  interest  in  this  matter.  And 
yet,  after  all  this  has  been  said,  I  believe  the  proposed  change  to  be  a  mis- 
take. I  believe  that  it  involves  a  dereliction  of  public  duty  none  the  less 
real  because  unconscious.  I  believe  that  Yale  University  can  best  do  her 
public  duty  by  resisting  this  tendency. 

"  The  subject  is  such  an  important  one  that  I  need  hardly  apologize  for 
taking  the  time  to  examine  it  thoroughly. 
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"  Let  us  fint  consider  the  probable  effect  of  the  general  adoption  of  this 
principle  upon  the  professions  of  law  and  medicine.  The  requirement  that 
every  man  who  begins  professional  study  in  either  of  these  lines  should 
hare  had  a  long  course  of  secondary  study  is  good  so  far  as  it  secures  ma- 
turity of  mind.  It  is  bad  so  far  as  it  makes  him  late  in  entering  upon  his 
career  of  active  service  to  the  world.  Whether  the  evil  outweighs  the 
good  will  depend  upon  the  individual.  To  the  man  who  has  plenty  of 
money  for  his  support  during  the  early  stages  of  his  education,  who  can 
afford  to  wait  without  hardship  for  the  professional  success  which  is  likely 
to  come  in  the  long  run  and  can  marry  during  the  early  years  of  his  pro- 
fessional life  without  fearing  that  some  unavoidable  accident  to  himself 
may  result  in  sending  his  family  to  the  poorhouse,  the  advantage  of 
increased  maturity  probably  outweighs  the  disadvantage  of  enforced  delay. 
For  the  poor  man,  unless  he  be  possessed  of  extraordinary  physical  vigor — 
and  sometimes  even  then— the  balance  is  likely  to  turn  in  the  other  direc- 
tion. The  force  of  this  consideration  is  being  felt  more  and  more  as  the 
years  go  on.  The  period  of  professional  study  is  lengthened ;  the  period  of 
professional  probation,  after  study  is  complete  and  yet  before  any  consider^ 
able  income  is  assured,  is  lengthening  still  more.  Many  years  must  now 
intervene  before  the  man  who  begins  the  study  of  law  or  medicine  can  hope 
to  reach  a  moderate  competence.  This  we  cannot  help.  The  public 
demands  technical  training,  and  has  a  right  to  demand  it  Each  incresse 
of  human  knowledge  makes  it  harder  for  the  young  professional  man  to 
prove  to  the  satisfaction  of  the  public  that  he  possesses  the  necessary  share 
of  this  knowledge.  But  we  have  our  choice  concerning  the  question 
whether  we  shall  increase  this  difficulty  by  requiring  a  long  course  of  sec- 
ondary education  prior  to  the  beginning  of  professional  study,  or  shall  try 
to  minimize  it  by  putting  the  opportunity  for  such  study  within  reach  of 
the  graduates  of  our  high  schools  as  soon  as  they  are  qualified  to  enter 
thereon.  If  we  adopt  the  former  ftystem*  as  so  many  of  our  universities 
are  now  tending  to  do,  we  enhance  the  artificial  difficulties  which  are 
already  g^at  enough  at  best,  and  tend  to  make  the  professions  of  law  and 
medicine  places  for  the  sons  of  rich  men  only. 

*'The  bad  effect  of  such  a  policy  seems  to  me  to  be  obvious.  It  is  an 
introduction  of  a  sort  of  caste  system  in  the  worst  form.  During  the  past 
generation  we  have  gradually  gotten  rid  of  the  traditional  distinction 
between  learned  and  unlearned  professions.  We  have  come  to  the  full 
appreciation  of  the  fact  that  the  work  of  the  manufacturer  and  the  finan- 
cier, the  engineer  and  the  journalist,  involves  the  same  sort  of  ability  and 
character,  and  carries  with  it  the  same  sort  of  social  privileges  and 
responsibilities,  that  are  involved  in  that  of  the  lawyer,  the  physician  or 
the  minister.  The  gain  from  this  source  has  been  so  great  that  it  has  been 
sufficient  to  offset  some  of  the  dangers  by  which  democracy  has  been 
menaced.  It  would  be  a  serious  misfortune  for  society  if  our  best  univer- 
sities by  their  action  should  attempt  to  undo  any  of  this  work,  or  impose 
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any  artificial  restrictions  which  should  single  oat  one  group  of  professions 
as  the  peculiar  property  of  those  who  haire  ei^oyed  inherited  wealth  and 
collegiate  education. 

"  Nor  does  it  seem  likely  that  the  effect  on  the  general  standards  of  the 
professions  themselves  would  he  good.  It  is  doubtless  true  that  the  re- 
quirement of  a  college  d^ree  would  keep  out  a  large  number  of  unfit  men 
from  the  ranks  of  the  advocates  or  the  physicians.  But  the  indications 
are  that  this  gain  would  be  ofibet  by  the  loss  of  new  blood  and  of  apprecia- 
tion of  public  needs  which  such  exclusiveness  carries  with  it.  Entrance  to 
the  medical  profession  was  never  more  sedulously  restricted  to  the  devotees 
of  university  learning  than  in  mediseval  France ;  yet  the  backwardness  of 
medical  science  and  practice,  when  thus  restricted  by  a  caste  system, 
became  a  byword.  Although  I  have  no  fear  that  America  would  ever 
revert  to  a  system  so  bad  as  that,  this  history  is  not  without  its  note  of 
warning ;  and  of  the  pertinence  of  that  note  of  warning  for  the  legal  pro- 
fession, I  feel  yet  more  sure  when  I  remember  that  the  standard  which  it  is 
now  proposed  to  impose  as  a  condition  of  the  study  of  law  would  have  shut 
out  from  that  profession  John  Marshall  and  Abraham  Lincoln.  As  matters 
stand  at  present,  many  of  the  non-college  men  in  our  professional  schools 
are  immature  in  their  mental  habits;  but  as  a  class  they  are  industrious, 
and  not  a  few  among  them  are  extremely  able.  *  We  cannot  exclude  non- 
graduates  from  our  medical  school,'  said  the  president  of  a  leading  West- 
em  university,  *  because  so  many  of  our  best  students  are  non-graduates.' 
Bequire  from  the  student  of  medicine  or  law  who  comes  to  the  halls  of 
your  university  whatever  degree  of  professional  training  you  may  deem 
necessary  for  the  fullest  public  service ;  but  do  not  burden  him  with  the 
additional  requirement  that  he  shall  spend  in  his  secondary  education  that 
amount  of  time  which,  as  many  of  us  know  to  our  cost,  only  the  rich  can 
easily  afibrd. 

**  So  much  for  the  efiect  on  the  profession.  And  now  what  will  be  the 
probable  efiect  on  the  character  and  the  efficiency  of  ihe  college  course 
itself  if  we  require  each  candidate  for  law  or  medicine  to  spend  a  certain 
amount  of  time  in  collegiate  study." 

The  discussion  of  the  effect  of  such  a  requirement  on  the 
college  course  we  omit,  as  the  question  with  which  we  are 
directly  concerned  is  the  effect  of  such  a  requirement  on  the 
profession. 

The  president  of  Harvard  University,  in  his  report  for  the 

academic  year  of  1901-1902,  discussed  the  subject  as  follows: 

"In  the  higher  education  in  America  there  is  no  more  important  ques- 
tion than  this :  Shall  the  professional  schools  of  the  universities  continue 
to  be  open  to  uneducated  persons  or  persons  of  very  slight  education,  or  shall 
they  all  require  for  admission  a  preliminary  degree  in  arts  or  science? 
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Private  venture  schools,  with  low  reqairements  for  admission,  or  none, 
might  still  continue  to  exist.  The  important  question  is,  What  should  the 
universities  do  in  this  matter  7  Harvard  University  has  definitely  deter- 
mined to  pursue  the  policy  of  requiring  for  admission  to  its  professional 
schools  a  preliminary  degree,  and  has  already  applied  this  policy  in  all  its 
professional  schools  except  the  Dental  School.  The  result  has  been  an 
improvement  in  its  professional  schools  striking  in  proportion  to  the 
strength  of  the  contrast  between  the  former  students  and  the  present  in 
regard  to  their  previous  training.  Thus,  in  the  Law  School,  which, 
before  this  requirement  was  made,  had  often  had  from  60  to  75  per  cent  of 
college  graduates  in  its  classes,  the  improvement  was,  of  course,  less  strik- 
ing than  in  the  Medical  School,  which  sometimes  had  in  its  classes  not 
more  than  35  per  cent,  of  college  graduates.  It  is  impossible  to  keep  the 
level  of  instruction  so  high  for  a  class  which  contains  college  graduates, 
high  school  graduates  and  persons  who  can  barely  read  and  write,  as  for  a 
class  which  consists  exclusively  of  college  graduates.  Unless  the  American 
colleges  are  entirely  deceived  as  to  the  value  of  si  college  course,  it  stands 
to  reason  that  mnch  better  instruction  can  be  given  to  a  class  composed 
exclusively  of  college  graduates  than  to  any  class  in  which  there  are  many 
persons  of  very  inferior  training.  Since  the  wise  and  efficient  conduct  of 
American  afifairs,  commercial,  industrial  and  -public,  defends  more  and 
more  upon  the  learned  and  scientific  professions,  the  universities  owe  it  to 
the  country  to  provide  the  best  possible  preparation  for  all  the  professions. 
This  best  possible  preparation  can  only  be  given  to  young  men  who,  up  to 
their  twenty-first  year,  have  had  the  advantages  of  continuous  and  progres- 
sive school  and  college  training. 

''  Two  objections  may  be  urged  against  this,  policy :  First,  that  the  num- 
ber of  students  in  university  professional  schools  would  be  diminished. 
This  objection  is  but  temporary,  for  when  the  requirement  is  once  made, 
ambitious  young  men  and  their  parents  will  find  the  means  of  meeting  it. 
The  pecuniary  difficulty  can  be  diminished  by  giving  four  years'  notice  of 
the  adoption  of  the  new  policy,  and  by  laying  up  money  for  a  few  years 
beforehand  to  offset  the  temporary  reduction  in  tuition  fees.  Secondly,  it 
may  be  objected  that  in  our  sparsely  settled  country,  in  large  areas  of  which 
no  good  schools  or  colleges  are  to  be  found,  young  men  of  very  remarkable 
capacity  might  be  prevented  from  reaching  the  learned  or  scientific  pro- 
fessions because  of  deficiencies  in  their  early  training,  to  the  ultimate  loss 
of  the  country.  The  answer  to  this  objection  is  that  geniuses  always  make 
their  own  way  in  spite  of  any  educational  regulations  made  in  the  interests 
of  the  great  majority  of  the  population. 

**  Whenever  a  new  and  higher  standard  of  admission  to  an  upper  grade 
in  education  is  set  up,  the  studies  and  methods  of  all  the  lower  grades  are 
immediately  affected.  If  the  principal  universities  in  the  United  States 
should  now  declare  that  in  1907  they  should  demand  for  admission  to  their 
professional  schools  a  degree  in  arts  or  science,  the  first  effect  would  be  to 
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increase  the  number  of  pupils  in  the  secondary  schools  of  the  country. 
Prudent  and  forelooking  parents  would  say  to  themselves,  '  We  must  send 
our  boys  to  a  good  secondary  school  and  so  get  them  later  into  a  college  or 
scientific  school,  for  otherwise  they  will  be  cut  off  from  all  the  learned 
professions.'  A  few  years  later  the  colleges  and  scientific  schools  would 
find  their  numbers  increased  for  the  same  reason,  and  both  these  effects 
would  be  highly  beneficent  The  United  States  will  lack  this  inducement 
to  thorough  secondary  and  college  training  for  promising  youth  so  long  as 
the  university  schools  for  the  learned  professions  are  open  to  persons  whose 
systematic  education  may  have  ceased  when  they  were  ten  or  twelve  years 
old.  It  is  in  this  way  that  universities  can  effectively  support  the  pre- 
liminary degrees  in  arts  and  science." 

The  President  of  Columbia  University,  in  his  report  for  1902, 

also  discussed  the  subject  and  said  : 

''I  have  pointed  out  that  it  is  held  to  be  settled  policy  at  Columbia 
University  that  the  seveVal  technical  and  professional  schools  shall  rest 
upon  a  college  course  of  liberal  study  as  a  foundation  (although  not  neces- 
sarily upon  a  course  four  years  in  length),  either  at  once  or  as  soon  as 
practicable.  The  School  of  Law  has  already  been  placed  upon  the  basis  of 
a  graduate  school,  to  take  effect  July  1,  1903.  On  December  20, 1898,  the 
University  Council  recommended  that  the  College  of  Physicians  and  Sur- 
geons be  made  a  graduate  school  as  soon  as  such  a  step  is  financially  prac- 
ticable. The  Schools  of  Applied  Science  have  constantly  in  mind  a  simi- 
lar step,  and  much  consideration  has  been  given  by  the  faculty  to  the  best 
way  of  bringing  about  the  change  without  undue  sacrifice.  This  policy, 
however,  does  not  pass  unchallenged.  It  has  recently  been  criticised  and 
opposed  in  a  cogent  and  noteworthy  argument  by  President  Hadley,  of 
Yale  University,  in  his  annual  report  for  the  year  1901-1902,  on  the  grounds 
(1)  that  it  tends  to  make  the  professions  exclusive  in  a  bad  sense;  (2)  that 
it  leads  to  a  remodeling  of  the  college  course  to  meet  the  needs  of  intend- 
ing professional  students,  which  remodeling  is  at  least  a  doubtful  experi- 
ment, and  (3)  that  it  establishes  an  unfortunate  distinction  between  the 
universities  which  require  a  bachelor's  d^ree  as  a  condition  of  admission 
to  the  professional  schools  and  those  which  make  no  such  requirement. 
This  policy  is  also  criticised  and  opposed  by  many  intelligent  persons, 
trusted  leaders  of  public  opinion,  not  university  teachers  or  administra- 
tors, who  are  impressed  by  the  fact  that  the  whole  tendency  of  our  modem 
educational  system  is  to  prolong  unduly  the  period  of  preparation  or  stu- 
dentship, with  the  result  that  an  increasing  number  of  young  men  are  held 
back  from  active  and  independent  participation  in  the  practical  work  of 
life  until  they  are  nearly  or  quite  thirty  years  of  age.  In  the  face  of  such 
objections  as  these  it  is  obvious  that  we  at  Columbia  must  consider  care- 
fully the  probable  social  and  educational  effects  of  the  policy  upon  which 
we  have  entered. 


LEGAL   EDUCATION   AND   ADMISSIONS   TO   THE   BAR.      418 

*'  The  questions  raised  in  the  discussion  of  this  policy  are  to  be  decided, 
it  seems  to  me,  from  the  standpoint  of  the  duty  of  the  university  to  the 
public  and  to  its  own  educational  ideals.  Two  interests  are  immediately 
at  stake :  the  standards  of  professional  study  in  a  university  and  the  place 
of  the  American  college  in  the  higher  education  of  the  twentieth  century. 
I  doubt  whether  the  two  interests  can  be  separated  in  any  adequate  con- 
sideration of  the  subject.  , 

''President  Eliot  of  Harvard  University  impressively  set  forth  the 
responsibilities  and  the  opportunities  of  the  learned  professions  in  his 
address  at  the  installation  ceremonies  on  April  19th  last,  when  he  said: 

'' '  it  is  plain  that  the  future  prosperity  and  progress  of  modem  commun- 
ities is  hereafter  going  to  depend  much  more  than  ever  before  on  the  large 
groups  of  highly  trained  men  which  constitute  what  are  called  the  profes- 
sions. The  social  and  industrial  powers  and  the  moral  influences  which 
strengthen  and  uplift  modern  society  are  no  longer  in  the  hands  of  legisla- 
tures, or  political  parties,  or  public  men.  All  these  political  agencies  are 
becoming  secondary  and  subordinate  influences.  They  neither  originate 
nor  lead ;  they  sometimes  regulate  and  set  bounds,  and  often  impede.  The 
real  incentives  and  motive  powers  which  impel  society  forward  and  upward 
spring  from  those  bodies  of  well-trained,  alert  and  progressive  men  known 
as  the  professions.  They  give  effect  to  the  discoveries  or  imaginings  of 
genius.  All  the  large  businesses  and  new  enterprises  depend  for  their  suc- 
cess on  the  advice  and  co-operation  of  the  professions.' 

"  With  such  an  ideal  as  this  held  up  before  the  student  of  law,  of  medi- 
cine, of  divinity,  of  teaching,  of  architecture,  or  of  applied  science,  what 
standard  of  excellence  shall  the  university  require  of  him  when  he  enters 
upon  his  professional  studies  ?  Three  answers  seem  to  be  possible :  The 
university  may  require  (1)  the  completion  of  a  normal  secondary  school 
course  of  four  years,  and  so  put  admission  to  the  professional  and  technical 
schools  on  a  plane  with  admission  to  college,  or  (2)  the  completion  of  the 
present  college  course  of  four  years,  or  (8)  the  completion  of  a  shortened 
college  course. 

**  When  weighing  the  advantages  and  disadvantages  of  these  several 
lines  of  action,  it  should  be  borne  in  mind  that  a  uniform  policy  on  the 
part  of  all  universities  in  dealing  with  this  question  is  not  necessaiy  and 
may  not  be  desirable.  We  are  directly  concerned  with  the  question  so  far 
as  it  concerns  the  duty  and  the  interest  of  Columbia ;  but  the  universities 
having  difierent  social  and  educational  needs  to  meet,  and  somewhat  differ- 
ent ideals  to  labor  for,  may  be  wise  in  reaching  a  conclusion  quite  diffierent 
from  that  which  most  commends  itself  to  us.  This  consideration  seems  to 
me  to  meet  the  third  of  President  Hadley's  objections  already  referred  to. 
Furthermore,  the  universities  do  not  control  admission  to  the  practice  of 
the  professions,  and  it  is  not  in  their  power,  as  it  is  certainly  not  their 
wish,  to  shut  out  from  his  chosen  profession  any  competent  person,  what- 
ever his  training  or  wherever  it  has  been  had.     If  the  standards  of  pro- 
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fessional  stady  required  by  the  aniTersities  are  higher  than  the  minimum 
fixed  by  law,  no  one  will  attend  a  university  for  professional  study  unless 
its  standards  appeal  to  him  and  unless  he  hopes  to  find  ultimate  gain  by 
conforming  to  them  at  some  expense  of  both  time  and  money.  On  the 
other  hand,  if  the  universities  make  the  minimum  standards  fixed  by  law 
their  own — and  only  by  so  doing  can  they  avoid  discriminating  against 
some  one — then  they  seem  to  me  to  have  abdicated  their  functions  as 
leaders  in  American  intellectual  life.  The  result  would  quickly  be  seen,  1 
am  sure,  in  the  falling  off  of  popular  favor  and  support.  These  facts 
appear  to  meet  the  first  of  President  Hadiey's  objections.  His  second 
objection  involves  a  discussion  of  the  significance  of  the  college  course,  a 
subject  which  I  shall  consider  in  its  proper  place. 

*' Columbia  University  cannot  be  satisfied  with  a  requirement  of  only 
secondary  school  graduation  for  admission  to  the  professional  and  technical 
schools  for  several  reasons : 

**  1.  Such  students  at  17  or  18  years  of  age  (or,  as  should  be  the  case,  at 
16  or  16}  years)  are  too  immature  to  carry  on  a  severe  course  of  profes- 
sional study  with  profit. 

"2.  When  such  students  predominate,  or  form  a  large  proportion  of 
the  total  number  attending  any  given  professional  school,  the  teaching 
deteriorates  and  the  instruction  tends  to  become  either  superficial  or  unduly 
long  drawn  out  and  wasteful  of  time. 

"  3.  Other  institutions  in  various  parts  of  the  country  afford  the  fuUest 
opportunity  for  students  who  are  compelled  to  remain  satisfied  with  the 
shortest  possible  preparation  for  the  practice  of  a  profession,  and  Columbia 
would  not  be  justified  in  using  its  funds  merely  to  add  to  a  provision  which 
Lb  already  ample.  Columbia  offers  the  most  generous  assistance  to  students 
who  are  able  and  willing  to  meet  its  standards  and  who  need  help  in  order 
to  carry  on  their  studies,  but  is  not  willing  to  lower  those  standards  at  the 
cost  of  social  and  educational  effectiveness. 

^'4.  Secondary  school  graduates,  however  well  taught,  are  necessarily 
without  the  more  advanced  discipline  in  the  study  of  the  liberal  arts  and 
sciences  and  without  that  wider  outlook  on  the  world  of  nature  and  of  man 
which  it  is  the  aim  of  the  college  to  give.  It  is  our  hope  and  wish  that 
those  who  hold  professional  or  technical  degrees  from  Columbia  University 
will  be  not  only  soundly  trained  in  their  chosen  professions,  but  liberally 
educated  men  as  well.  No  stress  is  laid  upon  the  college  degree  as  a  mere 
title,  but  it  is  held  to  stand,  in  the  vast  majority  of  cases,  for  greater 
maturity  of  mind  and  broader  scholarship. 

'^  5.  For  Columbia  University  to  admit  students  to  the  professional  and 
technical  schools  upon  the  same  terms  as  those  by  which  admission  to  the 
college  is  gained,  would  be  to  throw  the  weight  of  our  influence  against  col- 
lege education  in  general  and  against  Columbia  Collie  in  particular. 
After  a  few  years,  no  student  who  looked  forward  to  a  professional  cai-eer 
would  seek  admission  to  Columbia  College,  or  to  any  other,  except  those 
who  had  ample  time  and  money  to  spare. 
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''On  the  other  hand,  while  I  hold  a  secondary  school  education  to  he 
too  low  a  standard  for  admission  to  professional  study  at  Columbia  Univerw 
sity,  personally  I  am  of  opinion  that  to  insist  upon  graduation  from  the 
usual  four  years'  college  course  \b  too  high  a  standard  (measured  in  terms, 
of  time)  to  insist  upon,  and  an  unsatisfactory  one  as  well.  My  view  of  the 
matter  is  concurred  in  by  the  Dean  of  Columbia  College,  by  the  Dean  of 
the  Faculty  of  Law  and  by  the  Dean  of  Teachers  College,  as  will  be  seen 
by  reference  to  their  annual  reports,  extracts  from  which  accompany  this 
document  and  are  a  part  of  it. 

"  My  objections  to  making  graduation  from  a  four  years'  college  course 
a  prerequisite  for  professional  study  at  Columbia  Uniyersity  are  mainly 
two: 

*'  1.  I  share  the  view,  already  alluded  to,  that  the  whole  tendency  of  our 
present  educational  system  is  to  postpone  unduly  the  period  of  self-support, 
and  I  feel  certain  that  public  opinion  will  not  long  sustain  a  scheme  of 
formal  training  which  in  its  completeness  includes  a  kindergarten  course 
of  two  or  three  years,  an  elementary  school  course  of  eight  years,  a  sec- 
ondary school  course  of  four  years,  a  college  course  of  four  years,  and  a 
professional  or  technical  school  course  of  three  or  four  years,  followed  by  a 
period  of  apprenticeship  on  small  wages  or  on  no  wages  at  all. 

^*  2.  Four  years  is,  in  my  opinion,  too  long  a  time  to  devote  to  the  college 
course  as  now  constituted,  especially  for  students  who  are  to  remain  in  uni- 
versity residence  as  technical  or  professional  students.  President  Fatten 
of  Princeton  University  voiced  the  sentiments  of  many  of  the  most  expe- 
rienced observers  of  educational  tendencies  when  he  said  that :  *  In  some 
way  that  delightful  period  of  comradeship,  amusement,  desultory  reading 
and  choice  of  incongruous  courses  of  what  we  are  pleased  to  call  study; 
which  is  characteristic  of  so  many  undergraduates,  must  be  shortened  in 
order  that  more  time  may  be  given  to  the  strenuous  life  of  professional 
equipment.'  For  quite  twenty  years  President  Eliot  has  advocated  this 
view,  and  in  arguments  which  have  seemed  to  me  unanswerable,  under  the 
conditions  existing  at  Harvard,  has  urged  that  the  degree  of  bachelor  of 
arts  be  given  by  Harvard  College  after  three  years  of  residence.  At  Col- 
umbia, and  elsewhere,  the  practice  of  counting  a  year  of  professional  study 
as  a  substitute  for  the  fourth  or  senior  year  of  the  college  course  has  in 
effect  established  a  three  years'  college  course  for  intending  professional 
and  technical  students.  The  degree  has  been  withheld  until  a  year  of  pro- 
fessional study  has  been  completed,  in  deference  to  tradition  rather  than 
from  sound  educational  principle.  In  this  way  new  conditions  have  been 
met  without  the  appearance  of  shortening  the  college  course.  While  the 
policy  hitherto  pursued  in  this  regard  was  justified  as  a  beginning  toward 
a  readjustment  of  the  relations  between  the  college  and  the  professional 
and  technical  schools,  it  is  hardly  to  be  upheld  as  a  final  solution  of  the 
problems  presented.  From  my  point  of  view  it  is  open  to  criticism  in  that 
it  (1)  shortens  the  college  course  without  appearing  to  do  so,  (2)  divides 
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the  interest  of  the  student  in  a  way  that  is  satisfactory  neither  to  the  col- 
lege nor  to  the  facoities  of  the  professional  schools,  and  (3)  fails  to  give  the 
full  sappori  to  a  college  course  of  purely  liberal  study,  which  is  so  much 
to  be  desired. 

''There  remains  a  third  line  of  action,  namely,  that  of  basing  admis- 
sion to  the  professional  and  technical  schools  of  the  Uniyersity  upon  a 
shortened  course  in  Ck>lumbia  College  or  its  equivalent  elsewhere.  This  I 
believe  to  be  the  wisest  plan  for  Columbia  University  to  adopt,  as  well  as 
the  one  whose  general  adoption  would  result  in  the  greatest  public 
advantage/' 

We  do  not  deem  it  important  to  our  consideration  of  that 
part  of  the  question  which  concerns  the  legal  profession  to 
follow  the  argument  of  the  President  of  Columbia  in  his  dis- 
cussion of  the  length  of  the  college  course.     It  is  enough  to 

Btate  his  conclusion  in  his  own  words,  as  follows : 

"My  own  belief  is  that  Columbia  University  will  perform  the  greatest 
public  service  if  it  establishes  two  courses  in  Columbia  College,  one  of  two 
years  and  one  of  four  years — the  former  to  be  included  in  the  latter — ^and 
if  it  requires  the  satisfactory  completion  of  the  shorter  course,  or  its  equiva- 
lent elsewhere,  for  admission  to  the  professional  and  technical  schools  of 
the  University.  By  taking  this  step  we  should  retain  the  college  with  its 
two  years  of  liberal  studies  as  an  integral  element  in  our  system,  shorten 
by  two  years  the  combined  periods  of  secondary  school,  college  and  pro- 
fessional school  instruction,  and  yet  enforce  a  standard  of  admission  to  our 
professional  schools  which,  both  in  quantity  and  in  quality,  is  on  a  plane 
as  high  as  the  Columbia  degree  of  bachelor  of  arts  of  1860,  which  was 
recognized  as  conforming  to  a  very  useful  standard  of  excellence.  At  the 
same  time  we  should  retain  the  four  years'  course  with  all  its  manifest 
advantages  and  opportunities  for  those  who  look  forward  to  a  scholarly 
career,  and  for  as  many  of  those  who  intend  to  enter  upon  some  active 
business  after  graduation  as  can  be  induced  to  follow  it.'' 

Your  Committee  has  felt  justified  in  thus  placing  before  the 
American  Bar  Association  at  somewhat  ez  tended  length  the  views 
expressed  by  the  presidents  of  these  three  leading  universities, 
as  the  question  at  issue  is  one  of  very  great  importance  to  the 
legal  profession.  We  do  not  feel  that  it  is  necessary  for  us  to 
examine  in  detail  at  this  time  the  opinions  expressed  by  Presi* 
dents  Hadley,  Eliot  and  Butler.  We  are  content  to  put  their 
views  before  you  in  their  own  language  without  any  extended 
comment. 

Your  Committee  has  noticed  with  pleasure  the  fact  that  some 
of  our  universities  have  within  a  few  years  taken  action  which 
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allows  Students  pursuing  academic  studies  to  spend  the  last 
year  of  the  required  four  years  in  the  study  of  law,  giving 
credit  for  the  same  on  the  academic  degree.  We  are  not  dis- 
posed at  this  time  to  go  into  this  matter,  either  historically  or 
theoretically,  further  than  to  remind  the  Association  that  this 
action  of  our  universities  is  in  entire  accord  with  university  tra- 
ditions. It  accords  with  the  practice  at  Oxford  in  the  time  of 
Blackstone,  whose  lectures  on  the  common  law  were  delivered 
to  academic  students  and  were  then  thought  to  be  a  necessary 
part  of  the  education  of  an  English  gentleman.  It  was  upon 
the  same  theory  that  Chancellor  Kent  delivered  his  lectures 
upon  law  to  the  academic  students  at  Columbia,  and  that  Mr. 
Justice  Wilson  did  the  like  at  the  University  of  Pennsylvania. 
We  believe  that  some  knowledge  of  the  laws  of  our  country 
should  be  a  necessary  part  of  every  liberally  educated  Ameri- 
can, and  that  it  is  entirely  proper  that  credit  for  a  certain 
amount  of  legal  study  should  be  allowed  on  the  academic  degree. 

The  Committee  will,  however,  add  to  what  they  have  just 
said  that  law  is  a  proper  university  study  and  a  proper  study 
for  any  university  student.  Considered  merely  with  reference 
to  the  culture  of  the  mind,  it  introduces  him  to  one  of  the 
most  important  fields  of  historical  and  social  science. 

The  dissociation  ef  the  American  law  school  from  the  other 
departments  of  the  university,  when  it  is  connected  with  such 
an  institution,  is  an  anomaly  for  which  no  precedent  is  found 
in  foreign  universities.  It  arose  at  a  time  when  law  was  not 
and  could  not  be  as  scientifically  taught  in  this  country  as  it 
now  is.  Under  present  conditions,  your  Committee  is  pre- 
pared to  say  that  they  see  no  well-founded  objections  to  allow- 
ing students  in  philosophy  and  the  arts,  who  are  permitted 
to  elect  such  branches  as  they  prefer  to  pursue  in  their  senior 
and  junior  years,  to  choose  law,  and  to  give  a  part,  or  even 
all,  of  their  two  closing  years  to  it.  Their  instruction  would, 
of  course,  be  mainly  or  wholly  given  in  the  law  department, 
but  they  would  remain  members  of  their  college  class  and 
graduate  with  it  at  the  end  of  the  prescribed  period,  whether 
27 
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of  three  or  of  four  years.  The  years  spent  upon  law  should, 
however,  equally  count  in  their  favor  as  part  of  their  law 
school  course  for  the  degree  in  law,  which  they  would  receive 
on  completing  a  third  year  in  that  school.  The  general  adop- 
tion of  this  plan  by  American  universities  would  go  far 
towards  accomplishing  the  result  of  raising  the  standard  of 
admission  to  law  schools  and  to  the  bar.  It  would  give  them 
at  once  a  considerably  greater  number  of  those  having  the 
training  gained  by  two  years  at  college,  and  it  would  make  it 
practically  possible  in  univetsity  law  schools  to  require  it  of  all. 

We  do  no  more  now  than  to  bring  this  matter  to  the  atten- 
tion of  the  Association  and  commend  it  to  the  thoughtful  con- 
sideration of  its  members.  Perhaps  at  some  future  time  this 
Committee  may  recur  to  it  and  ask  at  some  subsequent  meet- 
ing that  some  action  be  taken  regarding  it. 

Your  Committee,  however,  is  not  prepared  to  advocate  the 
requirement  of  an  academic  degree  as  a  qualification  for  admis- 
sion to  the  bar.  The  training  which  such  a  degree  represents 
is  an  undoubted  advantage  to  any  man  who  enters  the  legal 
profession,  and  we  cannot  withhold  our  opinion  that  it  is  very 
desirable  that  young  men  who  intend  to  become  members  of 
the  profession  should  make  every  effort  to  secure,  if  possible, 
the  benefit  of  a  college  education  before  beginning  the  study  of 
law.  But  the  time  has  not  come  in  this  country,  and  perhaps 
it  will  never  come,  when  admission  to  the  practice  of  law 
should  be  made  dependent  upon  a  previous  college  education. 
In  giving  expression  to  this  conviction  we  desire  to  guard 
against  any  misunderstanding.  There  are  two  distinct  ques- 
tions which  must  not  be  confused :  One  relates  to  the  admis- 
sion to  the  bar,  and  the  other  to  admission  to  the  law  schools. 
In  expressing  our  opinion  that  at  the  present  time  a  college 
degree  should  not  be  exacted  as  a  condition  of  admission  to 
the  bar,  we  desire  to  disclaim  emphatically  the  expression  of  a 
like  opinion  upon  the  latter  question.  We  do  not  now  feel 
called  upon  to  express  ourselves  as  either  for  or  against  a 
requirement  of  a  college  degree  as  a  condition  of  admission  to 
the  law  schools,  further  than  to  say  that  we,  of  course,  recognize 
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the  fact  that  under  existing  conditions  it  is  impossible  for  the 
law  schools  of  the  United  States,  in  any  great  numbers,  to 
establish  such  a  requirement.  If  the  law  schools  generally 
were  to  establish  such  a  condition,  many  of  them  would 
undoubtedly  be  compelled  to  close  their  doors,  and  a  majority 
of  the  youth  would  come  to  the  bar  by  way  of  the  offices 
rather  than  through  the  schools,  as  at  present.  But  whether 
any  particular  law  school  should  or  should  not  insist  upon  an 
academic  degree  as  an  admission  requirement,  is  distinctly  at 
the  present  time  a  question  of  university  policy.  The  answer 
to  it  must  depend  upon  the  opinion  which  is  entertained  by 
those  in  authority  in  any  given  university  concerning  the  terms 
upon  which  its  degrees  shall  be  conferred. 

There  is,  however,  one  aspect  of  the  subject  to  which  your 
Committee  desires  to  call  attention.  Among  the  14,000  stu- 
dents in  the  law  schools  of  the  country  will  be  found  a  great 
variety  of  young  men.  The  differences  in  antecedents,  char- 
acter, means  and  education  are  very  great.  The  extremes  are, 
to  take  actual  cases,  a  doctor  of  philosophy  of  good  character, 
with  means  sufficient  to  enable  him  to  devote  his  entire  time  to 
study,  on  the  one  hand;  and  on  the  other  an  illiterate  foreigner 
who  can  hardly  read  or  write  English,  who  wishes  to  become  a 
lawyer  almost  as  soon  as  he  becomes  a  citizen,  with  the  lowest 
ambitions  and  ideals,  who  earns  his  living  while  studying  law 
as  a  runner  for  a  pettifogger.  Among  the  students  in  the 
schools  which  are  members  of  the  Association  of  American  Law 
Schools  the  differences  are  not  so  great.*'  It  is  obvious  that  it 
would  not  be  just  or  practical  to  put  all  law  students  in  the 
same  class  and  to  subject  all  to  the  same  discipline.  There 
must  be  different  kinds  of  law  schools.  The  well-trained  stu- 
dent who  can  devote  his  whole  time  to  study  is  in  a  different 
position  from  the  uneducated  man  .who  has  to  earn  his  living 
while  he  studies  law.  There  is  no  injustice  to  the  last  in  the 
establishment  of  a  school  whose  standards  shall  exclude  him 
from  membership.  He  is  not  injured,  as  there  are  plenty  of 
schools  adapted  to  his  needs.     Moreover,  he  can  properly 
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qualify  himself.  On  the  other  hand,  it  is  unjust  to  the  well- 
trained  man  who  can  devote  his  whole  time  to  study  to  put  him 
in  a  class  with  the  untrained  man  who  can  devote  only  a  short 
part  of  each  day  to  study,  and  who  brings  to  his  work  a  tired 
mind  and  body.  The  former  can  maintain  a  pace  and  follow 
a  course  of  study  impossible  to  the  other.  It  is  undoubtedly 
true  that  occasionally  a  man  of  little  education,  but  of  unusual 
ability  and  force  of  character,  appears  who  easily  excels  well- 
trained  men  of  inferior  natural  ability  ;  but  such  cases  are  rare. 
Legislation  is  for  the  many  and  not  the  single  case.  Where 
there  is  one  possessing  such  ability,  there  are  fifty  others  with- 
out it.  Your  Committee  do  not  believe  in  the  establishment  at 
present  of  any  standard,  either  a  degree  or  any  other  which 
should  apply  equally  to  all  persons,  except  a  minimum  stan- 
dard based  on  efficiency,  to  which  all  should  be^subjected.  Your 
Committee  think  there  should  be  different  kinds  of  law  schools 
to  meet  the  present  conditions  in  legal  education.  The  great 
university  schools  should,  in  the  opinion  of  your  Committee, 
provide  for  the  man  of  good  training,  leaving  to  the  schools 
with  necessarily  lower  standards  to  provide  for  the  man  of 
inferior  training  so  unfortunately  placed  that  the  best  of  his 
energy  must  be  applied  to  earning  his  living.  The  increasing 
complexity  of  modern  society,  the  organization  of  the  numer- 
ous vast  enterprises  which  have  such  a  far-reaching  effect  on 
the  welfare  of  so  many  individuals  as  well  as  being  a  powerful 
influence  in  public  affairs,  political  and  financial,  calls  for  a 
knowledge  of  society  and  jurisprudence  never  before  required 
in  history.  The  good  order  and  progress  of  society  are  largely 
in  the  hands  of  the  bar.  The  power  of  the  state  when  directed 
towards  problems  which  now  await  solution  must  be  wisely  and 
skilfully  exerted  or  incalculable  mischief  will  result.  Mistakes 
in  legislation  or  in  the  decisions  of  questions  of  law  are  now 
more  costly  than  ever  before.  Good  intentions  alone  do  not 
suffice  for  want  of  knowledge  and  skill.  The  greater  the  num- 
ber of  highly  trained  young  men  called  to  the  bar  the  better. 
Not  only  will  they  be  more  useful  themselves,  but  the  average 
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of  efficiency  and  character  will  be  thereby  increased.  Your 
Committee  do  not  think  any  standard  of  admission  to  the  bar 
should  be  adopted  beyond  the  standard  of  bare  efficiency.  On 
the  other  hand,  they  think  the  greatest  encouragement  should 
be  given  to  young  men  intending  to  practice  law  who  can 
afford  to  do  so  to  equip  themselves  in  the  most  thorough  and 
complete  manner.  The  great  universities  are  in  a  better  posi- 
tion to  promote  advanced  courses  in  law,  with  their  large  facul- 
ties, extensive  libraries  and  other  facilities  for  study  and  inves- 
tigation than  the  small  schools,  and  it  is  their  duty  to  lead  the 
way.  Higher  standards  by  the  university  schools  will  be  an 
encouragement  to  others.  So  long  as  the  "sun-down'' 
schools  can  point  to  others  having  better  opportunities  to  pro- 
mote higher  education,  as  maintaining  standards  little  in 
advance  of  their  own,  they  have  a  powerful  influence  in  favor 
of  low  standards. 

With  a  view  to  ascertaining  what  the  preliminary  training 
ought  to  be,  your  Committee  addressed  to  a  large  number  of 
persons,  including  university  presidents,  deans  of  law  schools, 
judges,  members  of  the  bar  and  others,  in  this  and  other  coun- 
tries, a  circular  letter  asking  such  persons  what,  in  their  opin- 
ion, the  preliminary  education  of  a  lawyer  should  be.  Your 
Committee  have  received  a  large  number  of  replies  to  their 
letter,  which  are  now  in  their  possession  and  can  be  printed  if 
desired.  The  best  opinion  may  be  expressed  in  the  lan- 
guage of  President  D.  C.  Oilman,  whose  communication  to  the 
Committee  was  as  follows : 

"  I  am  firmlj  committed  to  the  importance  of  promoting  '  liberal  edu- 
tion '  as  a  necessary  antecedent  to  all  professions.  In  our  day,  we  are  in 
danger  of  losing  an  element  in  higher  instruction  which  perhaps  at  one 
time  received  too  much  emphasis.  In  other  words,  it  seems  to  me  of  the 
highest  importance  that  superior  minds,  destined  to  intellectual  pursuits, 
should  have  a  broad  foundation.  The  reasons  are  obvious.  Nobody  can 
tell,  especially  in  our  country,  what  a  man's  career  is  to  be.  Nobody  can 
tell  what  sort  of  subjects  will  come  under  his  cognizance.  Nobody  can 
tell  wliat  peculiar  and  complex  problems  will  be  given  to  him  to  solve. 
Therefore,  it  is  of  extreme  importance  to  form  such  habits  of  mind  early  in 
life  that  new  subjects  as  they  arise  can  be  taken  up  and  treated  with  con- 
centration, intelligence  and  enthusiasm  and  wise  conclusions. 
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"All  this  pertains  to  every  profession — ^law,  medicine,  Uieologj  and  the 
innnmerahle  minor  professions  which  are  sometimes  called  *  modem.' 

* '  This  involves,  first  and  most  important,  the  formation  of  habits  by 
which  the  mind  can  be  directed  to  new,  complicated  and  difiScult  questions 
as  they  may  arise ;  second,  the  acquisition  of  knowledge  which  is  not 
technical  or  professional  (for  that  is  postponed  to  a  later  period  of  study), 
but  an  introduction  more  or  less  extended  to  subjects  of  universal  interest 
and  importance. 

''Applying  these  general  remarks  to  the  profession  of  law,  I  am  bound 
to  add  that  I  do  not  consider  the  possession  of  a  baccalaureate  diploma  so 
important  that  it  should  be  made  indispensable. 

''It  is  quite  possible  to  secure  a  liberal  education  by  including,  in  the 
preliminary  training  of  those  who  are  to  follow  the  profession  of  law,  ante- 
cedent to  the  studies  of  the  law  school,  thorough  instruction  in  several  sub- 
jects. First,  Latin  deserves  attention,  because  so  much  of  the  history  of 
our  institutions  is  connected  with  the  history  of  the  Romans.  But  this  is 
not  the  only  reason.  The  correct  interpretation  and  the  skilful  prepara- 
tion of  written  papers  is  an  essential  part  of  a  lawyer's  life.  Now  these 
ends  can  usually  be  best  secured  by  the  study  of  a  foreign  tongue,  and 
especially  by  the  study  of  Latin.  A  good  Latin  scholar  will  usually  be 
found  to.  have  a  good  command  of  English,  and  a  good  command  of  Eng- 
lish is  absolutely  indispensable  to  success  in  the  profession  of  law.  When 
I  recommend  Latin  in  this  way,  I  do  not  think  it  essential  for  the  student 
to  be  a  minute  scholar,  however  pleasant  it  may  be.  In  fact,  I  think  that 
the  undue  attention  given  to  minute  and  exceptional  cases  often  interferes 
with  the  appreciation  of  what  is  written  in  the  Latin  tongue.  I  have  no 
doubt  that,  as  time  goes  on,  shorter  courses  in  Latin  will  be  devised, 
intended  not  for  those  who  are  to  be  professional  scholars  or  professors  of 
Latin  or  historians,  but  for  those  who  wish  to  know  enough  of  Latin  to 
appreciate  the  structure  of  the  language  to  know  the  outlines  of  its  litera- 
ture and  to  become  interested  in  the  wonderful  institutions  of  the  Roman 
people.  Certainly  sufficient  Latin  to  read  the  civil  law  should  be  regarded 
■s  indispensable. 

"Second.  I  should  place  in  the  second  rank  the  study  of  one  or  more 
branches  of  science,  especially  mathematics  and  physical  science,  partly 
because  of  the  logical  training  involved  in  those  studies  and  partly  because 
of  the  introduction  whic)i  they  give  to  so  many  causes  of  litigation  in  our 
modem  society.  A  year  spent  in  any  well-equipped  modem  laboratory, 
whether  that  be  of  chemistry,  of  physics,  of  anatomy  or  physiology,  would 
acquaint  the  student  with  the  principles  of  scientific  investigation  and 
would  be  a  serviceable  introduction  to  further  studies  in  science  if  there 
were  any  occasion  to  take  them  up. 

"Third.  I  name  the  study  of  hbtory,  especially  the  history  of  Teutonic, 
English  and  American  institutions.     This  includes  what  is  called  in  mod- 
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em  times  sociology,  or  the  study  of  organised  society  free  from  its  legal 
aspects.     A  large  part  of  our  iostitntiona  come  from  Teutonic  antecedents. 

*'  Fourth.  The  next  group  of  subjects  may  be  included  under  the  gen- 
eral word  of  ethics — all  the  experience  of  mankind  embodied  in  manners, 
customs,  laws  and  institutions  tending  to  the  promotion  of  right  conduct 
and  the  administration  of  justice. 

'*  Fifth.  It  seems  to  me  that  either  in  the  high  school  or  subsequently 
every  young  man — ^and  I  should  say,  every  young  woman  also— ought  to 
be  introduced  to  the  principles  upon  which  our  government  is  adminis- 
tered, and  this  means  an  introduction  to  the  general  principles  of  law,  both 
public  and  private. 

"  If  I  may  sum  up  what  I  have  said,  I  should  regard  it  as  essential  that 
the  preliminary  training  of  a  young  lawyer  should  be  directed  toward  the 
arts  of  expression,  especially  in  the  English  language,  and  I  have  advocated 
the  study  of  Latin  as  one  method  of  securing  that  kind  of  discipline.  But 
we  must  not  forget  that  the  arts  of  expression  are  manifold  ;  that  the  voice 
and  the  hand  are  also  to  be  trained — the  voice  in  elocution,  the  hand  in 
drawing  and  in  penmanship.  Next,  I  urge  the  importance  of  science,  because 
in  our  day  scientific  inquiry  is  evexywhere  pursued.  Its  methods  are 
everywhere  recognixed  and  a  knowledge  of  them  is  absolutely  essential  to 
the  conduct  of  many  kinds  of  litigation.  Then  I  advocate  the  further 
study  of  our  institutional  hblory,  and  finally,  attention  to  the  foundations 
of  conduct,  private  and  corporate. 

"  If  a  boy  had  a  high  school  training,  he  oaght,  in  the  course  of  three 
years,  and  possibly  in  two  years,  acquire  a  good  knowledge  of  the  subjects 
indicated.  Much  depends,  of  course,  on  the  brightness  of  the  candidate 
and  the  domestic  influences  to  which  he  is  subjected  and  upon  the  char- 
acter of  the  teaching  he  receives,  but  in  general,  I  am  strongly  in  favor  of 
having  the  period — of  having  what  is  called  *  liberal  education' — close, 
as  a  rule,  with  the  twentieth  or  twenty-first  year,  perhaps  earlier.'' 

It  is  apparent  from  the  replies  to  the  Committee  that  the 
opinion  of  those  most  competent  to  know  is  very  largely  to 
the  effect  that  a  mere  high  school  training  cannot  be  regarded 
as  an  adequate  preparation  for  the  study  of  law.  On  the 
other  band,  few  advocate  the  necessity  for  a  B.  A.  degree,  or 
an  equivalent  training,  though  it  is  generally  recommended 
for  those  who  can  obtain  it. 

If  your  Committee  have  correctly  interpreted  the  replies  to 
their  letter,  the  general  opinion  seems  to  be  that  two  years  of 
a  college  course  would  be  the  least  which  should  be  required 
as  an  adequate  preparation  for  the  study  of  law. 
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Your  Committee  have  endeavored  to  ascertain  without 
reference  to  existing  systems  of  education  what  such  a  prelim- 
inary education  should  be.  -  From  a  consideration  of  the 
replies  to  the  circular  letter  and  other  sources  of  information, 
the  Committee  have  reached  the  following  conclusions : 

It  is  to  be  assumed,  first,  that  the  lawyer  must  now  get  all 
his  non-professional  education  before  he  begins  the  study  of 
law.  A  generation  ago  a  lawyer,  even  after  his  admission  to 
the  bar,  might  educate  himself,  and  thus  attain  a  considerable 
degree  of  mental  cultivation  ;  but  with  the  more  complex  life 
of  to-day,  and  the  more  exacting  activities  of  professional 
life,  this  is  now  much  more  difficult.  Second,  that  the  com- 
petition at  the  bar  is  now  so  keen  that  it  is  no  longer  easy 
for  a  man  to  attain  success  by  the  aid  merely  of  a  powerful 
but  uncultivated  intellect.  The  rewards  of  professional  suc- 
cess are  so  great,  and  the  opportunities  for  education  so  gen- 
erally diffused,  that  the  bar  attracts  the  ablest  intellects  of  the 
time,  and  the  average  education  of  the  bar  is  high.  The  young 
lawyer  must  compete  not  only  with  other  men  of  mental  ability, 
but  with  such  men  well-trained  and  cultivated  in  mind.  It  is 
now  necessary  as  never  before  that  a  lawyer  should  not  only 
have  good  natural  ability,  but  that  he  should  have  developed 
this  ability  to  the  furthest  possible  degree.  The  best  educa- 
tion must  be  united  with  the  best  natural  ability  to  assure  suc- 
cess at  the  bar. 

The  purpose  of  this  preliminary  education  is  two-fold: 
first,  to  give  mental  power ;  second,  to  give  useful  knowledge. 
Both  these  objects  are  of  the  utmost  importance ;  the  first  is 
indispensable.  They  are  not  necessary  merely  to  fit  a  young 
man  to  study  law ;  that  study  in  itself  is  only  an  early  step 
toward  the  goal.  Before  beginning  professional  study  the 
fiiture  lawyer  must  have  obtained  such  training  as  is  necessary 
not  only  for  such  study,  but  also  for  his  successful  subsequent 
life. 

Let  us  enumerate  the  powers  of  mind  which  a  thoroughly 
trained  lawyer  must  have  acquired  before  beginning  his  pro- 
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fessional  education,  and  suggest  those  branches  of  stud;  which 
seem  best  adapted  to  give  such  training.  It  may  be  said  in 
general  that  a  ^Miberal  education/*  so  called,  rather  than 
specialized  study  of  any  sort,  is  best  adapted  to  confer  strength 
and  readiness  of  mind. 

1.  The  student  of  law  first  needs,  both  at  the  beginning  of 
his  legal  study  and  throughout  his  professional  life,  the  ability 
to  think  clearly,  to  grasp  and  analyze  general  principles  and 
make  them  his  own.  This  power  of  sustained,  abstract,  ana- 
lytical thought  is,  of  course,  largely  a  gift  of  nature;  but  it 
must  be  developed  and  strengthened  by  study  in  order  to  reach 
its  highest  possible  quality.  No  line  of  .study  has  proved  so 
eifectual  for  this  purpose  as  that  of  the  higher  mathematics. 
Not  only  algebra,  but  analytic  geometry  and  calculus  are  of 
the  utmost  value  in  the  training  of  the  future  lawyer ;  and 
while  a  good  lawyer  may  get  on  well  without  them,  he  would 
get  on  very  much  better  with  them. 

2.  Abstract  reasoning  is  only  part  of  the  intellectual  process 
of  the  lawyer.  It  is  of  equal  importance  that  he  should  be 
able  to  grasp  complicated  facts,  to  select  from  the  mass  of 
them  the  salient  and  important  ones,  to  determine  quickly  and 
accurately  the  application  of  legal  principles  to  the  facts,  and 
thus  to  lay  down  immediately  a  sound  course  of  action  in  diffi- 
cult circumstances.  This  accurate  grasp  of  facts  and  prompt- 
ness of  resource,  the  mark  of  a  lawyer  at  once  trustworthy  and 
brilliant,  is  especially  desirable  in  our  own  perplexing  times, 
when  great,  novel  and  portentous  questions^  are  presented  to 
the  bar  for  solution :  questions  of  the  relations  of  labor  and 
capital,  of  the  state  control  over  public  service  companies,  of 
marshaling  resources  and  of  the  fundamental  basis  of  respon- 
sibility. It  must  be  admitted  that  this  power  of  mind  cannot 
be  obtained  by  study  alone.  So  far  as  any  courses  of  study 
can  contribute  to  it,  they  are  studies  like  history,  economics 
and  philosophy,  pursued  not  to  obtain  information,  but  to  train 
the  judgment  and  the  reason.  They  must  be  pursued,  in  other 
words,  not  as  elementary  studies,  but  as  thorough  scientific 
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inyestigations  of  the  problems  of  life.  But  quite  as  important 
as  such  branches  of  learning  is  training  in  meeting  responsi- 
bility and  in  dealing  with  one's  fellow-men.  Business  train- 
ing is  valuable,  but  not  mere  clerkship  in  a  business  ofBce, 
which  is  all  a  young  man  would  ordinarily  obtain.  The  little 
responsibilities  of  social  life,  the  training  of  the  literary 
society,  the  ball  field  and  the  debating  club,  if  added  to,  not 
substituted  for  the  training  of  the  schools,  will  help  the  mental 
development  desired. 

3.  But  it  is  not  enough  to  have  the  power  of  thought  and  of 
judgment  well  developed.  The  lawyer  must  possess  in  addi- 
tion the  ability  to  persuade  courts  and  juries  of  the  correctness 
of  his  views,  and  the  capacity  of  impressing  his  neighbors  gen- 
erally with  his  sincerity,  his  ability  and  his  good  judgment. 
This  requires  the  power  of  clear  presentation,  cogent  reason- 
ing, persuasiveness  and  forcible  moderation  of  statement.  Such 
power  is  gained  by  linguistic  training  and  the  study  of  litera- 
ture. The  clearness  and  exactness  of  the  Latin  language  fit 
it  to  be,  what  it  has  long  been,  the  best  means  for  training  a 
student  in  clearness  and  accuracy  of  expression.  To  secure 
this  benefit  the  study  of  the  language  and  literature  should  be 
carried  at  least  a  year  or  two  beyond  the  high  school.  A 
careful  study  of  the  masterpieces  of  English  literature,  train- 
ing for  two  years  at  least  in  advanced  original  composition 
and  in  written  and  oral  argument,  and  some  acquaintance 
with  modem  literature  in  general,  are  also  requisite  for  this 
purpose. 

Useful  knowledge,  as  distinguished  from  mental  power, 
should  also  be  the  object  of  study  for  the  future  lawyer. 
Knowledge  may  be  required  for  two  purposes :  to  enable  him 
to  understand  the  problems  presented  to  him  and  to  commu- 
nicate with  his  clients. 

1.  To  understand  the  problems  that  present  themselves  to  a 
lawyer,  he  must  be  familiar  with  the  facts  of  everyday  life, 
the  organization  of  government  and  of  society,  and  the 
methods  of  the  business  world.    He  must  then  have  a  thorough 
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knowledge  of  the  history  and  government  of  his  own  country, 
which  would  inyolve  also  a  similar  knowledge  of  the  his- 
tories of  England  and  of  Rome.  He  must,  by  a  study  of  con- 
temporary literature,  make  himself  familiar  with  the  thought 
of  his  time;  and  investigate  the  methods  and  problems  of 
modern  business  through  a  more  thorough  examination  of 
applied  economics.  He  must  also  know  enough  of  science  to 
deal  readily  with  current  scientific  problems,  and  have  carried 
his  investigation  of  some  one  science  far  enough  to  understand 
modern  scientific  method.  He  should  know  something  in  par- 
ticular of  chemistry  and  physics,  of  engineering  and  architec- 
ture, and  of  the  recent  discoveries  in  medicine  and  surgery. 
He  must  be  prepared  not  only  to  understand  these  questions 
when  presented  to  him  in  practice,  but  also  to  examine  and 
cross-examine  witnesses  who  are  familiar  with  them. 

2.  For  communication  with  clients,  as  well  as  for  keeping 
in  touch  generally  with  the  thought  of  the  modern  world,  a 
good  knowledge  of  at  least  one  modern  language  is  important ; 
and  for  investigating  the  ancient  sources  of  the  law,  which  is 
occasionally  necessary,  a  thorough  knowledge  of  French  is 
essential. 

So  far  as  it  is  possible  for  your  Committee  to  make  specific 
recommendations  of  courses  of  study,  they  are  as  follows: 

In  addition  to  a  high  school  training,  a  student,  before 
beginning  his  professional  study,  should  pursue  the  following 
courses : 

Latin 2  years 

French 2  years. 

English  Literature 2  years 

English  Composition 2  years 

Constitutional  History  of  England  ...     1  year 
Constitutional  History  of  United  (States     .     1  year 

History  of  Rome 1  year 

Mathematics 2  years 

Sciences 2  years 

Economics 2  years 

Philosophy  or  Sociology 1  year 
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Your  Committee  do  not  believe  it  would  be  possible  to  pro- 
cure the  adoption  immediately  of  the  course  of  preliminary 
education  outlined  above,  but  we  hope  that  the  time  is  not  dis- 
tant when  provision  may  be  made  by  the  law  schools  and  col- 
leges and  high  schools  whereby  the  general  ideas  we  have 
expressed  may  be  carried  into  practice,  and  that  all  candidates 
for  admission  to  the  bar  may  eventually  be  required  to  have 
received  such  training  as  is  outlined  above. 

If  it  is  urged  that  many  of  the  present  and  past  leaders  of 
the  bar  have  succeeded  without  this  training,  the  answer  is 
that  at  the  time  they  entered  practice  it  was  possible  for  a 
young  man  to  educate  himself  after  admission ;  and  that  they 
represent  the  fortunate  minority  who  had  the  ability  and  the 
persistence  to  do  so.  Among  the  younger  members  of  the  bar 
the  power  of  preliminary  training  is  making  itself  felt  with 
increasing  force ;  and  it  is  no  longer  possible  in  the  greater 
part  of  the  country  for  a  lawyer  to  educate  himself  after  admis- 
sion. If  the  standard  suggested  by  your  Committee  appears 
so  high  as  to  be  merely  visionary,  the  answer  is  that  it  is 
practically  the  same  as  the  required  standard  on  the  continent 
of  Europe ;  that  it  is  the  standard  required  by  custom,  if  not 
by  law,  in  England ;  and  that  it  is  at  most  a  year  in  advance 
of  the  standard  now  required  in  several  states  for  entrance  into 
the  medical  profession. 

To  maintain  the  dignity  and  power  of  the  bar  is  one  of  the 
highest  duties  of  our  profession.  This  depends  largely  on 
efficiency.  To  transmit  the  bar  to  our  successors  unimpaired 
in  power  and  prestige  is  a  duty  we  owe  to  society  and  pos- 
terity. No  more  practical  way  to  perform  this  duty  exists 
than  to  maintain  proper  standards  of  admission. 

George  M.  Sharp, 
Henry  Wade  Rogers, 
Walter  George  Smith, 
Joseph  Henry  Beale,  Jr., 
George  W.  Wall. 
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COMMITTEE  ON  COMMERCIAL  LAW. 

To  the  American  Bar  Association : 

Tour  Committee  on  Commercial  Law  submits  the  following 
report : 

1.    The  Bankruptcy  Law. 

At  the  meeting  of  the  Association  at  Saratoga  last  year  jour 
Committee,  in  pursuance  of  the  command  of  the  Association 
given  at  the  meeting  the  year  before,  submitted  a  report  upon 
the  Bankruptcy  Law  advocating  certain  crucial  amendments 
thereto.  We  advocated  especially  amendments  to  the  provi- 
sions of  the  law  relating  to  involuntary  bankruptcy,  our  ob- 
ject being  to  secure  the  amendment  of  the  statute  so  that  it 
would  be  a  creditor*8  law  as  well  as  a  debtor's  law — a  law 
which  would  enable  the  creditor  to  protect  his  interests  as 
against  an  insolvent  debtor  as  well  as  enable  the  debtor  to  be 
discharged  from  his  debts  We  advocated  also  the  extension 
of  the  generally  admirable  administrative  provisions  of  the 
law  so  as  to  assure  both  to  the  debtor  and  the  creditor  the  eco- 
nomical, efficient  and  fair  distribution  of  all  bankrupt  estates 
among  the  parties  entitled  to  distributive  shares  therein. 

The  Association  showed  its  appreciation  of  the  work  of  your 
Committee  by  endorsing  unanimously  and  without  amendment 
the  Committee's  recommendations  and  adopting  the  Commit- 
tee's report. 

Armed  with  the  endorsement  and  approval  of  its  report  by 
the  American  Bar  Association,  your  Committee  turned  its 
batteries  upon  Congress,  and,  in  connection  with  the  repre- 
sentatives of  commercial  bodies  interested,  appeared  repeatedly 
before  the  Judiciary  Committees  of  the  Senate  and  the  House, 
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urging  the  legislation  to  which  the  Association  stood  com- 
mitted. 

We  are  happy  to  be  able  to  report  that  success  has  crowned 
our  efforts.  The  bill  amending  the  Bankruptcy  Law,  passed 
during  the  last  session  of  Congress,  contains  the  essential  feat- 
ures of  your  Committee's  recommendations.  In  some  particu- 
lars it  did  not  go  to  the  full  extent  of  what  we  recommended, 
and  we  believe  the  bill  can  be  still  further  adyantageously 
amended,  but  the  amendments  adopted  went  far  enough 
to  change  the  entire  character  of  the  Bankrupt  Law,  and, 
in  the  judgment  of  your  Committee,  to  give  assurance  that 
the  Bankruptcy  Law  will  remain — ^in  substantially  its  present 
form-a  permanent  part  of  the  jurisprudence  of  the  United 
States. 

We  believe  that  the  end  attained  is  worth  all  the  labor  it 
cost. 

Your  Committee  found  that  the  recommendation  of  the 
American  Bar  Association  upon  any  subject  relating  to  juris- 
prudence has  a  most  potent  influence  with  our  national  legis- 
lature. On  many  subjects  the  recommendations  of  the  Asso- 
ciation were  adopted  without  question,  and  on  all  subjects  they 
were  given  the  most  careful  consideration.  Our  experience  in 
the  matter  of  bankruptcy  legislation  leads  us  to  believe  that 
the  American  Bar  Association  exercises  a  power  for  good  and 
an  influence  for  wisdom  and  conservatism  far  beyond  what  any 
of  us  has  heretofore  supposed. 

The  American  Bar  Association  represents  the  bar  of  the 
nation  and  the  bar  of  the  nation  represents  the  nation's  high- 
est intelligence,  its  wisest  conservatism  and  its  broadest  patri- 
otism. The  American  bar  is  now  solidified  and  speaks 
through  the  American  Bar  Association  as  a  unit. 

The  American  people  and  their  representatives  are  ready  to 
heed  its  views  and  to  follow  its  lead. 

With  power  goes  responsibility.  Our  Association  in  exer- 
cising the  one  is  ready  to  accept  the  other. 
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We  recommend  that  the  Committee  on  Commercial  Law  for 
the  ensuing  year  be  instructed  to  keep  in  touch  with  all  pro- 
posed legislation  on  bankruptcy  questions,  and,  wheneyer  the 
opportunity  occurs,  to  enforce  the  yiews  and  principles  hereto- 
fore expressed  and  adopted  by  this  Association  on  the  bank- 
ruptcy question.  We  do  not  think  it  wise  affirmatively  to 
agitate  for  further  amendments  at  present.  The  amendments 
already  adopted  go  far  toward  perfecting  the  law,  and  the 
further  amendments  recommended  will  come  naturally  in  good 
time  as  the  country  sees  the  necessity  for  them. 

2.     Commercial  Law  and  Modern  Commercial 

Combinations. 

The  Constitution  of  the  Association  proyides  that  among 
the  committees  to  be  annually  appointed  by  the  President  for 
the  year  ensuing  shall  be  a  Committee  on  Commercial  Law. 

The  By-laws  provide  that  among  the  order  of  exercises  at 
the  annual  meeting  there  shall  be  a  report  of  the  Committee 
"  On  Commercial  Law." 

The  By-laws  also  provide  for  meetings  of  the  various  com- 
mittees and  for  the  printing  and  distribution  of  their  reports. 

It  would  seem,  therefore,  to  be  the  duty,  imposed  on  it  by 
the  Association,  of  the  Committee  on  Commercial  Law  to 
make  a  report  at  the  annual  meeting  of  the  Association  upon 
such  matters  connected  with  commercial  law  as  may  have  been 
referred  to  it  for  report  by  the  Association  or  as  they  in  their 
judgment  may  think  important  to  be  reported  upon. 

For  several  years  past  the  Committee  on  Commercial  Law 
has  been  wrestling  with  the  bankruptcy  question,  for  the 
reason  that  this  question  has  been  referred  to  the  Committee 
by  the  Association  and  because  of  its  seeming  paramount  im- 
portance for  the  time  being. 

The  important  question  now,  however,  before  the  bar  of  the 
United  States  seems  to  be  the  effect  of  the  modern  gigantic 
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commercial  or  industrial  combinations  upon  the  commercial 
jurisprudence  of  the  country.     These  combinations  are  rapidly 
driving  out  of  business  the  small  trader  and  the  small  pro- 
ducer, the  classes  who  have  heretofore  furnished  the  larger 
number  of  petitioners  or  defendants  in  bankruptcy  courts,  and 
substituting  in  their  place  industrial  combinations  of  gigantic 
magnitude,  supposed  to  be  too  large  for  a  bankruptcy  court 
to  manage  and  too  ricli  to  need  ever  to  be  called  before  it. 
These  combinations  are  changing  the  commercial  methods  of 
our  people  and  having  drastic  effects  upon  our  commercial  law. 
Tour  Committee,  therefore,  are  c    the  opinion  that  they 
would  be  derelict  in  the  duty  they  owe  to  the  Association 
which  has  honored  them  and  imposed  upon  them  the  respon- 
sibilities of  their  position,  if  they  did  hot  bring  before  the 
Association  at  its  meeting  this  year  this  question  which  for 
the  time  being  at  least  seems  to  be  of  such  importance.     The 
question  seems  to  come  clearly  within  the  province  of  this 
Committee.     The  modern  combination  is  entirely  industrial 
and  largely  commercial.     It  deals  principally  with  trade  and 
commerce.     Its  primary  object  is  to  control  trade  and  com- 
merce in  certain  articles  of  production  and  substitute  a  more 
or  less  perfect  monopoly  in  the  place  of  a  more  or  less  free 
competition.     It  changes  entirely  the  basic  principle  of  com- 
mercial relations  between  man  and  man,  and  if  they  are  to 
continue  to  grow  and  develop  in  the  future  as  in  the  past  will 
render  necessary  most  important  changes  in  the  principles  of 
our  commercial  law.     We  have  heretofore,  relying  upon  com- 
petition to  do  its  perfect  work  and  protect  the  people,  allowed 
trade  and  commerce  to  be  carried  on  unhampered  and  wfthout 
restrictions.     The  law  has  simply  compelled  each  man  to  re- 
spect the  vested  rights  of  his  competitor  and  then  said  to  each 
in  effect,  '^  Let  the  best  man  win  and  the  devil  take  the  hind- 
most."    If  combination  and  monopoly  are  to  take  the  place 
of  competition  and  business  rivalry,  the  law  will  have  to  step 
in  and  protect,  not  the  competitor  from  an  assault  upon  his 
legal  rights,  but  the  citizen  from  the  danger  of  the  destruction 
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of  his  means  of  livelihood.  We  shall  have  to  substitute  a 
jurisprudence  of  commercial  restriction  in  the  place  of  a  juris- 
prudence of  commercial  competition. 

The  organized  bar  of  America  has,  therefore,  in  the  various 
capacities  in  which  it  serves  the  community,  to  grapple  with  the 
question  of  whether  the  modern  industrial  combination  should 
be  allowed  to  continue  and  to  grow.  If  so,  how  shall  we  pro- 
tect the  people  from  the  evils  which  it  threatens  ?  and  if  not, 
how  shall  we  curb  its  depredations  and  limit  its  growth  ?  These 
are  the  questions  which  your  Committee  have  attempted  to 
wrestle  with  in  their  deliberations. 

Competition  has  been  the  cornerstone  of  our  civilization. 
To  get  the  best  of  everything  it  needs,  the  community  has  re- 
lied upon  competing  producers.  Our  great  cities  have  depended 
for  their  daily  food  upon  competition  between  producers  and 
carriers.  To  get  a  fair  price  the  seller  plays  one  competing 
buyer  against  another,  and  to  purchase  at  a  fair  price  the 
buyer  goes  back  and  forth  between  competing  sellers.  The 
workman  has  relied  for  a  fair  wage  upon  competing  jobs  and 
the  employer  for  fair  service  upon  competition  among  work- 
men. It  has  been  competition  all  along  the  line.  Our  whole 
civilization  is  ba^ed  upon  it.  Take  competition  away  and  you 
destroy  the  structure  of  that  civilization,  and  must  substitute 
something  equally  effective  in  its  place,  or  the  whole  structure 
falls. 

But  competition  is  coming  to  an  end.  The  cornerstone  is 
crumbling  and  the  structure  is  in  danger.  Combination  as  an 
economic  force  is  fast  coming  to  take  the  place  of  competition. 
The  producers  are  combining ;  transportation  companies  are 
combining;  tradesmen  are  combining;  workmen  as  well  as 
employers  are  combining ;  everything  seems  to  be  coming  into 
some  form  of  combination  and  everybody  seems  to  be  a  com- 
biner. The  competition  that  still  remains  is  fast  disappear- 
ing. Workmen  are  refusing  to  compete  for  jobs.  Labor 
unions  are  enlarging  the  spheres  of  their  activity  and  extending 
their  operations.     Instead  of  competing  individually  with  one 
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another  for  the  job  they  both  want,  they  put  themselyes  in  the 
hands  of  their  unions,  and  the  walking  delegate  represents 
them  all.  The  union  of  the  employers  is  still  stronger  and  more 
faf*  reaching  than  the  union  of  the  workmen.  Even  where 
they  do  not  actually  combine  as  among  themselves  and  sink 
their  differences  into  one  organization  they  are  wont  to  com- 
bine as  against  the  workman,  so  that  wherever  he  turns  he 
finds  the  same  wage  scale  offered  him  and  the  same  conditions 
*  of  employment.  •  He  is  lucky  if  he  escapes  being  black-listed, 
so  that  he  can  find  no  work  for  his  hands  to  do  anywhere. 

We  are  now  having  combinations  of  combinations.  The 
United  St>ates  Steel  Corporation  is  a  combination  of  a  dozen 
theretofore  competing  producers  who  were  themselves  combi- 
nations of  still  other  producers,  and  these  in  turn  often  combi- 
nations of  still  others.  To  trace  them  back  to  their  beginnings 
is  like  discovering  all  the  multitude  of  sources  that  go  to  make  up 
the  volume  of  the  swollen  Mississippi.  The  property  which  the 
Amalgamated  Copper  Company  now  controls  was  once,  per- 
haps, a  thousand  mining  claims,  each  one  very  likely  owned  in 
common  by  half  a  dozen  miners.  The  Department  Store 
Trust  has  combined  the  business  of  hundreds  of  merchants, 
some  portions  of  which  they  acquired  by  purchase  and  others 
in  some  other  way.  It  is  estimated  that  the  Standard  Oil 
Company  has  taken,  by  contract  or  by  force,  the  business  of 
ten  thousand  corporations  and  merchants  in  all  parts  of  the 
Union.  The  few  present  great  railroad  lines  of  the  country 
have  been  made  up  by  the  combination  of  hundreds  of  smaller 
lines,  some  extensions  of  one  another  and  others  competing  lines. 
The  ambition  of  the  Shipping  Trust,  perhaps  the  pet  project 
of  the  great  American  combiner,  has  been  to  control  all  the 
ships  that  sail  the  ocean.  A  hundred  years  ago  there  were 
hardly  two  ships  owned  by  the  same  individual  or  corporation, 
and  even  fifty  years  ago  there  was  scarcely  a  ship  owner,  in- 
dividual or  corporation,  that  owned  half  a  dozen  ships. 

The  process  of  this  combination  of  combinations  is  still  going 
on.     No  one  can  tell  where  the  end  will  be  or  when  it  will  come. 
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No  one  knows  bat  that  within  the  next  ten  years  a  greater 
than  J.  Pierpont  Morgan  will  arise  who  will  combine  into  one 
organization  all  the  industries  of  the  land,  so  that  the  work- 
man who  works  for  wages  can  find  but  one  possible  employer 
and  the  purchaser  of  wares  but  one  possible  seller.  The  steps 
toward  the  formation  of  one  universal  industrial  corporation 
which  shall  crowd  out  all  other  corporations  and  assume  to 
itself  all  the  industries  of  the  land,  have  been  already  more 
than  half  taken.  It  is  not  so  far  to  go  from  now  to  that  end 
as  we  had  to  go  to  reach  present  industrial  conditions. 

The  most  astounding  revelation  is  that  all  this  proves  to  be 
economically  righteous.  Production  is  cheapened  when  car- 
ried on  on  a  large  scale.  A  business  is  more  profitable  when 
there  is  no  competition.  A  mono*poly  is  economically  desirable ; 
that  is,  for  the  monopolist.  The  United  States  Steel  Corporation 
can  produce,  no  matter  what  it  sells  them  for,  its  goods  cheaper 
than  the  elements  out  of  which  the  combination  is  composed 
ever  produced  them.  The  Standard  Oil  Company  is  econom- 
ically holy,  for  it  pays  forty  per  cent,  dividends.  The  Sugar 
Trust  is  economically  correct,  for  whereas  the  individual  sugar 
refiners  lost  money  on  small  capitalizations,  the  Sugar  Trust 
pays  big  dividends  on  a  large  capitalization.  The  railroad  com- 
binations are  economically  impregnable,  for  they  pay.  If  Mr. 
Morgan's  Shipping  Trust  and  Mr.  Schwab's  Shipbuilding 
Trust  are  failures,  they  are  exceptions  to  the  rule. 

We  cannot,  therefore,  rely  upon  natural  forces — upon  the  laws 
of  supply  and  demand  or  upon  economic  considerations^-to 
limit  the  growth  of  modern  combinations.  If  they  are  undesir- 
able, if  the  people  of  the  American  nation  would  be  better  ofi* 
without  them  or  with  limitations  put  upon  them,  they  muet 
put  those  limitations  on  by  the  action  of  their  legislatures, 
their  Congress  and  their  courts.  The  American  bar  must  act 
and  the  American  Bar  Association  must  take  the  lead. 

If  the  Northern  Securities  had  been  allowed  to  go  on,  the 
next  thing  to  follow  it  would  naturally  have  been  a  United 
States  Securities  Company,  which  would  hold  the  majority  of 
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the  stock  of  every  railroad  wherever  the  American  flag  flies. 
The  question  involved  in  the  Northern  Securities  case  is  not, 
therefore,  whether  the  Northern  Pacific  and  the  Great  Northern 
should  be  allowed  to  pool  their  issues  in  the  way  they  have  at- 
tempted to  do,  but  whether  all  the  railroads  of  the  nation,  east 
and  west  and  north  and  south,  should  be  allowed  to  yield  to 
the  manipulation  of  the  same  master  hand  that  projected  this 
combination  and  be  transformed  into  one  giant  transportation 
company  on  the  perfection  of  whose  service  the  welfare  of  un- 
told millions  here  to-day  and  to  come  after  us  will  depend. 
Tet  the  Northern  Securities  Company  was  economically 
righteous  and  the  United  States  Securities  Company,  which 
will  be  pretty  sure  to  follow  it  if  the  legislatures  and  the  courts 
permit,  would  also  be  economically  righteous. 

It  seems  to  us  that  the  masses  of  the  community,  outside  of 
the  comparatively  few  who  are  exploiting  it,  are  pretty  gen- 
erally agreed  that  a  limit  should  be  put,  and  must  be  put,  upon 
modern  combinations  for  the  following  reasons : 

1.  Economic  considerations,  while  important,  should  not  be 
controlling.  The  first  cost  of  a  loaf  of  bread  is  not  so  import- 
ant to  the  community,  outside  of  the  bakers,  as  is  its  selling 
price  that  the  community  has  to  pay.  A  bread  trust  that 
should  control  all  the  ovens  in  the  land  might  produce  bread 
cheaper  than  it  is  now  produced,  but  it  is  quite  doubtful 
whether  in  the  absence  of  competition  they  would  furnish  it  to 
the  bread-eater  any  cheaper  than  he  gets  it  now. 

2.  The  question  of  the  selling  price  the  purchaser  has  to 
pay  for  a  loaf  of  bread  is  less  important  than  the  question  of 
whether  he  has  the  money  with  which  to  make  the  purchase. 
Two-cent  bread  will  do  a  man  no  good  unless  he  can  raise  the 
two  cents.  If  the  bread  trust  became,  by  another  combination, 
apart  of  the  '^  General  Industrial  Company,''  which  controlled 
all  the  industries  of  the  land  aiyi  was  the  only  employer  of 
labor,  it  is  questionable  what  wages  the  ^*  General  Industrial 
Company,"  without  any  competitor  in  the  labor  market,  would 
choose  to  pay  the  laborers  who  had  no  other  place  or  way  to  get 
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employment.  Even  if  the  bread  department  of  the  '^  General 
Industrial  Company  "  saw  fit,  from  economic  or  eleemosynary 
considerations,  to  sell  bread  cheaper  than  it  had  ever  been  sold 
before,  the  benefit  that  the  community  would  get  from  this  re- 
duction in  price  might  be  neutralized  by  a  general  reduction 
in  wages  so  that  the  community  would  have  less  money  with 
which  to  buy  bread  than  they  ever  had  before. 

8.  Money  is  not  always  the  most  important  thing.  Perhaps 
it  or  what  it  represents  is  the  most  important  thing  in  the 
early  stage  of  civilization.  There  is  nothing  so  important  to 
a  child  in  its  first  year  as  food.  It  has  to  have  bones,  mus- 
cles and  nerves  and  all  the  paraphernalia  of  a  body  before  its 
intellectual  and  spiritual  nature  can  be  developed ;  but  later 
on  the  child  comes  to  need  other  things  which  it  is  more  diffi- 
cult for  it  to  get  than  food.  In  the  infancy  of  the  race  food 
was  the  important  consideration.  Industrial  methods  were  so 
imperfect  that  abor  hard  as  one  would,  as  many  hours  as  he 
could,  the  best  he  could  do  was  to  get  enough  to  eat.  But 
economic  processes  have  improved  so  that  the  luxuries  of  one 
generation  become  the  necessities  of  the  next,  and  the  wants 
which  man  finds  it  difficult  to  supply  are  not  now  ordinarily 
the  wants  which  pertain  to  the  nourishment  of  his  body. 

Manhood. is  more  important  than  money.  A  nation  of  free- 
men must  have  for  its  citizens  men  who  have  higher  aspira- 
tions than  to  fill  their  stomachs  or  to  attain  simply  to  a  condi- 
tion of  bodily  comfort.  A  nation  of  freemen  must  be  a  nation 
of  men;  of  thinking  men  who  can  intelligently  solve  the 
problems  of  life ;  of  men  of  self-reliance  who  can  work  out 
their  own  salvation ;  of  men  of  character  who  scorn  meanness 
in  all  its  forms ;  of  patriotic  men,  who  are  willing  to  devote 
their  lives  and  shed  their  blood,  if  need  be,  for  their  country. 

Slavery  is  not  a  school  for  freemen.  Men  who  are  not  their 
own  masters  in  their  private  life  are  not  the  citizens  that  a 
great  and  successful  state  needs. 

A  man  who  has  no  choice  in  life  except  to  work  for  a  mas- 
ter whom  he  did  not  choose,  for  wages  that  he  had  no  part  in 
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fixing,  and  under  conditions  over  which  he  has  no  control,  so 
nearly  resembles  a  slave  that  it  takes  a  casuist  to  draw  the 
distinction. 

The  men  who  followed  Washington  in  the  Revolution  and 
won  the  independence  of  their  country  were  men  who  were 
brought  up  to  take  the  initiative  and  depend  upon  themselves. 
They  had  always  been  their  own  masters.  If  they  worked 
for  another  instead  of  for  themselves,  it  was  because  they  chose 
to  do  so  and  not  because  they  must.  If  they  worked  for 
wages,  they  had  a  choice  of  masters  and  an  opportunity  to 
arrange  for  themselves  the  conditions  and  the  wages  of  service. 
They  were  free,  proud  of  their  heritage  and  prizing  their  per- 
sonal freedom  as  the  choicest  thing  on  earth.  Our  nation — 
great  and  rich  and  prosperous  and  powerful  as  it  has  become — 
is  not  yet  through  with  its  troubles.  We  have  questions  to 
solve  and  difficulties  to  overcome  quite  as  serious  as  any  which 
confronted  Washington  and  our  fathers  of  the  Revolution  in 
the  early  days  of  the  Republic.  There  are  Tweeds  and  Czol- 
goszes,  post  office  scandals,  Delaware  lynchings,  Evansville 
riots,  and  strikes  and  labor  troubles  of  perilous  importance 
that  are,  in  our  generation,  quite  as  dangerous  and  quite  as 
difficult  to  deal  with  as  were  the  George  the  Thirds,  the  Lord 
Norths  and  the  tea  duties  of  that  day.  The  nation  has  need 
of  the  patriotism  and  the  intelligence  of  its  self-reliant  sons 
to-day  quite  as  much  as  it  ever  had  in  the  past.  Would  a 
nation  composed  of  the  working  men  employed  by  one  or  a 
dozen  or  a  hundred  great  industrial  combinations,  which  shall 
have  absorbed  the  industries  of  the  land,  become  the  sole  ex- 
ploiters of  labor  and  the  only  furnishers  of  their  necessities  to 
its  people,  be  a  nation  that  could  meet  the  great  crises  that 
occur  in  the  history  of  every  nation  ?  Would  such  a  nation 
as  that  have  gone  through  the  trials  and  the  troubles  of  the 
Civil  War  ?  Would  such  a  nation  as  that  have  carried  its  flag 
as  we  carried  ours  in  the  late  Spanish  War  twelve  hundred 
miles  farther  east  and  seven  thousand  miles  farther  west  than 
it  ever  went  before  ?     ly^ould  such  a  nation  as  that  have  grown 
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in  power  and  in  prosperity,  in  wealth  and  in  dominion  as  ours 
has  grown  ?  No.  If  you  are  to  have  a  nation  of  freemen, 
you  must  have  freemen  for  your  nation,  and  the  men  who  work 
for  wages  without  being  able  to  select  their  employers  are  not 
freemen  and  can  never  make  or  save  a  nation.  If  our  country 
has  yet  to  fight  for  its  commerce  with  the  Slav  upon  the  broad 
Pacific  or  along  the  river  valleys  of  Northern  China,  or  with 
the  Teuton  for  its  national  supremacy  on  the  plains  of  the 
Orinoco  or  the  pampas  of  Brazil,  it  must  have  for  its  citizens 
and  its  soldiers  such  men  as  followed  Washington  and  Grant 
and  Dewey,  men  who  are  capable  of  taking  the  initiative  and 
are  more  than  simply  fighting  machines. 

Better,  far  better,  were  it  that  the  cost  of  a  loaf  of  bread 
were  doubled ;  better  even  that  the  citizen  had  a  scant  allow- 
ance of  it  than  that  he  should  lower  his  self-respect,  lose  his 
power  to  take  the  initiative  and  become  simply  an  automaton  to 
work  out  the  will  of  a  master  whom  he  cannot  even  choose. 

4.  Edward  Bellamy  was  a  man  descended  from  a  long  line 
of  strong  New  Englanders  and  he  possessed  a  facile  pen.  He  un- 
dertook to  write  a  novel — purely  a  work  of  fiction.  He  called 
it  '^  Looking  Backward."  The  substance  of  the  story  was  a 
picture  drawn  of  an  ideal  socialistic  state,  and  drawn  in  such 
a  way  as  to  be  most  alluring  to  the  reader.  When  Edward 
Bellamy  started  to  write  the  book  he  was  no  more  of  a  Socialist 
than  his  Puritan  ancestors,  but  he  convinced  himself  in  writing 
it  and  thereafter  lived  and  died  a  leader  of  the  Socialist 
party.  The  book  describes  how  happy  men  and  women  be- 
come under  conditions  where  the  state  takes  all  the  initiative, 
is  the  sole  exploiter  of  industry,  the  sole  employer  of  labor, 
the  sole  owner  of  property. 

The  book  was  answered  by  another  which  was  called  '^  Look- 
ing Further  Backward,"  and  the  answering  book  tells  how  the 
lovely  condition  of  things  which  Bellamy  painted  came  to  an 
end.  The  people  who  never  took  the  initiative  finally  lost  all 
power  of  taking  it.  They  had  traveled  in  ruts  until  they 
could  not  travel   outside  of  a  rut.     New  conditions  arose. 
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Another  nation  which  had  retained  the  initiative-taking  power 
assailed  the  nation  which  had  lost  that  power  and  there  could 
be  but  one  result. 

If  our  nation  should  ever  come  to  the  point  where  combi- 
nation has  gone  to  the  extreme  limit  and  there  is  but  one  em- 
ployer of  labor,  one  exploiter  of  industry  in  all  the  United 
States,  we  should  be  very  near  to  the  condition  of  socialism 
described  by  Edward  Bellamy,  except  that  the  employer  would 
be  a  private  corporation  within  the  state  instead  of  the  state 
itself — a  distinction  which  would  be  entirely  in  favor  of  the 
Edward  Bellamy  ideal. 

If  there  must  be  an  industrial  despot,  it  seems  clear  that  it 
is  better  that  it  should  be  the  state  itself  than  the  state's 
creature. 

Combination  and  the  resulting  monopoly  lead  straight  to 
socialism.  If  the  time  ever  comes  when  there  is  only  one  or 
a  dozen  or  a  hundred  corporations  controlling  the  industries  of 
this  great  land  and  having  their  directors  and  managers  elected 
by  the  stockholders,  it  will  be  but  a  very  easy  step  to  legislate 
that  those  directors  and  managers  shall  be  elected  by  the  peo- 
ple instead  of  by  the  stockholders,  and  constitutional  restric- 
tions would  be  impotent  to  stay  the  storm  of  such  legislation. 

We  believe  in  our  individualistic  civilization.  It  has  been 
the  ladder  by  which  the  race  has  climbed  to  its  present  heights. 
It  has  been  a  rough  teacher,  but  it  has  taught  us  the  lessons 
we  could  have  learned  in  no  other  way.  It  has  given  us  what 
we  have  and  made  us  what  we  are.  It  is  that,  and  that  alone, 
that  separates  us  from  our  troglodyte  ancestors.  We  believe 
in  clinging  to  that  civilization  that  has  done  so  much  for  us 
and  to  the  teacher  that  has  taught  us  so  well.  We  fear  social- 
ism. We  have  no  desire  to  live  in  a  world  where  it  prevails. 
We  are  not  willing  to  give  up  the  privilege  of  taking  the  ini- 
tiative for  ourselves  or  to  live  in  the  society  of  men  who  have 
not  the  power  to  take  it  for  themselves.  It  is  because  we  are 
opposed  to  socialism ;  it  is  because  we  believe  in  the  economic 
virtue  of  our  industrial  system  that  we  regard  the  modern  ten- 
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dencj  to  combination  and  monopoly  as  the  greatest  danger 
that  has  ever  threatened  our  race.  We  must  curb  this  ten- 
dency even  though  we  do  pay  more  for  bread  and  meat  and 
clothes  and  have  less  of  the  physical  comforts  and  luxuries  of 
life.  We  cannot  afford  to  barter  our  manhood  for  all  the 
physical  comforts  in  the  world.  We  cannot  afford  to  allow 
these  combinations  and  monopolies  to  go  unlimited  and  unre- 
strained, no  matter  how  great  may  be  their  economic  righteous- 
ness. Economic  gain  must  yield  to  the  requirements  of 
patriotic  manhood. 

The  evil,  however,  is  more  apparent  than  the  remedy  is 
easy  to  find. 

Whatever  remedy  we  adopt  must  be  such  as  fits  the  disease. 
We  have  found  competition  to  be  necessary  to  the  welfare  of 
the  nation  and  the  best  good  of  the  people.  The  destruction 
of  competition  is  therefore  the  disease.  Its  restoration  is  the 
cure.  The  question  is,  What  can  the  law  and  lawyers  do  to 
effect  the  cure  ?  What  is  the  duty  of  the  American  Bar  Asso- 
ciation in  this  regard  ? 

There  are  some  things  the  law  cannot  do.  It  cannot  make 
men  do  uneconomic  things.  It  must  make  the  things  which  it 
does  not  wish  done  uneconomic.  It  cannot  compel  men  to  sell 
their  wares  at  a  loss,  to  pay  unprofitable  wages  or  to  adopt 
unbusinesslike  methods.  If  it  could  and  did,  it  would  de- 
stroy the  basis  of  competition  and  do  harm  rather  than  good. 
The  men  who  combine  when  combination  is  profitable  are  not 
criminals.  They  are  simply  astute  men  who  are  doing  busi- 
ness on  business  principles,  following  out  the  logic  of  our 
civilization.  The  man  who  would  sell  calico  at  four  cents  a 
yard  when  he  could  get  five  cents  would  not  be  a  philanthro- 
pist, but  a  fool.  The  man  who  pays  two  dollars  a  day  wages 
when  he  can  get  the  same  thing  done  for  a  dollar  and  a  half 
is  not  a  public  benefactor,  but  a  public  demoralizer.  The  two 
men  who  combine  their  trade  when  there  is  a  profit  in  the 
combination  are  following  lines  on  which  the  conduct  of  all 
business  depends. 
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The  remedy  is  not  to  punish  prosperity  or  to  try  to  make 
things  criminal  that  are  tiot  so.  The  remedy  should  be  found 
in  making  it  unprofitable  to  do  that  which  the  community  de- 
termines should  not  be  done. 

Laws  now  on  the  statute  book,  like  the  Sherman  Anti- 
Trust  Law  and  the  legislation  of  the  last  Congress  which  at- 
tempted to  re-enforce  it,  are  in  our  judgment  of  little  avail. 
They  will  work  once,  but  it  is  doubtful  if  they  will  ever  work 
again.  The  combinations  that  are  hereafter  made  in  the  light 
of  the  Northern  Securities  decision  will  be  combinations  that 
do  not  come  up  against  the  law.  If  one  railroad  company  had 
simply  bought  the  stock  of  the  other,  or  if  the  owners  of  the 
stock  of  one  bought  the  stock  of  the  other  and  then  the  joint 
owners  of  the  stocks  of  the  two  companies  refused  to  let  the 
companies  compete,  the  law  would  be  powerless.  The  law  can- 
not make  two  railroads  engage  in  uneconomic  competition 
when  the  dividends  of  each  company  go  into  the  same  pockets 
any  more  than  it  can  make  two  neighboring  groceries  compete 
after  the  owner  of  the  one  has  bought  out  the  other.  What- 
ever may  be  the  fate  of  the  Northern  Securities  case,  the  field 
of  its  usefulness  will  at  the  most,  in  our  opinion,  be  very 
limited.  When  the  first  Sugar  Trust  was  organized  a  decision 
was  given  by  the  courts  of  New  York  holding  it  to  be  invalid. 
The  result  was  that  instead  of  an  agreement  between  different 
corporations  they  combined  all  the  properties  in  one  corpora- 
tion and  the  law  was  powerless.  We  would  by  no  means  con- 
tend that  the  present  trust  laws  are  valueless.  We  contend 
only  so  far  as  their  effectiveness  to  prevent  combination  is  con- 
cerned, their  value,  in  our  judgment,  is  less  than  is  generally 
supposed  and  their  scope  and  effect  must  of  necessity  be  ex- 
ceedingly limited.  They  are  certainly  not  sufficient  as  ob- 
stacles to  prevent  the  continued  progress  of  the  process  of 
combination  which  has  been  going  on  at  such  rapid  rate  in 
this  country  for  the  last  twenty  years  and  is  now  going  on, 
with  temporary  breathing  spells  now  and  then,  at  a  more  rapid 
rate  than  ever,  trust  laws  to  the  contrary  notwithstanding. 
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Little,  in  our  judgment,  can  be  accomplished  by  directly 
prohibiting  combination.  Tou  must  make  combination  un- 
profitable and  then  the  prohibition  is  unnecessary.  As  long 
as  combination  is  profitable  the  combiners  will  keep  ahead  of 
the  legislators.  .Whatever  may  be  the  ultimate  outcome  of  the 
Northern  Securities  case  in  the  Supreme  Court  of  the  United 
States,  is  there  any  man  who  expects  the  Great  Northern  and 
the  Northern  Pacific  Railroads  ever  to  be  competitors  again  ? 
The  courts  may  order  a  distribution  of  the  securities  held  by 
the  Northern  Securities  Company  as  much  as  they  will,  and 
the  securities  will  be  distributed  in  accordance  with  the  decree 
of  the  court,  but  within  twenty-four  hours  after  their  distribu- 
tion they  will  find  their  way  back  into  a  mammoth  safe  with  a 
mammoth  maw  in  a  certain  building  corner  of  Wall  and  Broad 
Streets,  New  York.  It  is  quite  possible  that  the  principle  of 
the  Northern  Securities  case  would  apply  to  the  combination 
which  now  exists  under  the  name  of  the  United  States  Steel 
Corporation,  and  it  is  very  likely  that  an  action  similar  to  that 
brought  in  the  Northern  Securities  case  will  be  brought  against 
the  United  States  Steel  Corporation  and  with  a  like  result.  ^  The 
court  may  order  a  distribution  of  the  securities  that  the  United 
States  Steel  Corporation  holds  among  the  separate  corporations 
that  have  pooled  their  issues  to  form  the  greater  company,  but 
does  anyone  believe  that  these  separate  corporations  will  ever 
engage  in  competition  with  one  another  again  ?  That  same 
mammoth  safe,  with  that  same  mammoth  maw,  would  rake  in 
the  securities  faster  than  court  receivers  could  distribute  them. 

Competition  is  the  force  that  we  must  save.  The  destruc- 
tion of  competition  is  the  evil  thdt  must  be  prevented.  We 
might  cover  the  statute  books  of  the  United  States  and  of 
every  state  in  the  Union  with  Sherman  Anti-Trust  laws  made 
a  hundred  times  more  drastic,  and  the  elimination  of  competi- 
tion as  an  industrial  force  would  go  on  just  the  same,  if  not  in 
one  way  then  in  some  other.  As  long  as  competition  is  econom- 
ically unprofitable  and  combination  pays  dividends,  competi- 
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tion  will  disappear  and  combination  and  monopoly  take  its 
place. 

We  must  make  combinations  unprofitable. 

How? 

1.  We  can  tax  them  to  death  ;  or,  if  that  is  too  radical  a 
remedy,  we  can  tax  them  until  their  growth  and  enlargement 
is  impeded. 

There  are  constitutional  provisions  requiring  direct  taxations 
to  be  uniform,  and  in  view  of  these  provisions  it  is  probably 
impossible  to  discriminate  in  the  matter  of  direct  taxation 
against  corporations  holding  large  amounts  of  taxable  property. 
The  rate  of  direct  taxation  must  be  uniform. 

There  is,  however,  a  franchise  tax  imposed  by  most  of  the 
states  upon  corporations  at  the  time  of  their  incorporation  and 
annually  thereafter.  This  franchise  tax  is  in  almost  all  states 
in  some  way  graded  so  as  to  tax  the  small  corporation  at  a 
higher  rate  than  the  large  one.  The  first  million  dollars  pays 
a  higher  rate  than  subsequent  millions.  In  our  judgment  the 
gradation  should  be  continued,  but  it  should  be  a  grading  up 
instead  of  down.  We  would  leave,  perhaps,  the  first  hundred 
thousand  free  and  the  first  million  cheap,  and  raise  the  rate 
with  each  succeeding  million.  The  United  States  Steel  Corpor- 
ation now  has  a  capitalization  of  something  over  one  thousand 
millions.  The  gradation  stages  might  be  slow  and  easy  enough 
to  please  the  most  conservative  and  yet  result  in  a  taxation  of 
ten  per  cent,  upon  the  last  hundred  millions.  How  long  would 
the  United  States  Steel  Corporation  continue  under  that  system 
of  taxation  ? 

Most  great  combinations,*probably  all  the  combinations  from 
which  the  people  have  anything  to  fear,  are  engaged  in  some 
way  in  interstate  commerce.  The  Constitution  of  the  United 
States  gives  Congress  jurisdiction  to  ^'regulate  commerce 
among  the  several  states."  This  clause  of  the  Constitution  is 
broad  and  comprehensive  enough  to  enable  Congress  to  limit 
or  restrict  such  commerce  or  to  impose  such  regulations  and 
limitations  upon  it  as  it  sees  fit.     Congress  may  enact  that  no 
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corporation  shall  engage  in  interstate  commerce.  The  greater 
includes  the  less,  and  it  may  prescribe  what  corporations  shall 
engage  in  such  commerce  and  may  role  out  any  corporation 
unless  it  be  chartered  by  the  United  States  itself  and  then  re- 
quire as  one  of  the  conditions  of  such  charter  that  it  shall  pay 
a  graded  license  tax  to  the  United  States  government  such  as 
now  imposed  by  some  of  the  states  except  graded  the  other 
way.  This  would  make  such  taxation  uniform  throughout  the 
United  States  and  prevent  the  evils  which  might  result  from  a 
varying  rate  imposed  by  the  several  states. 

2.  We  can  compel  them  to  render  better  and  cheaper  service. 

If  the  combination  of  the  Northern  Pacific  and  the  Great 
Northern  Railroads  is  a  great  enough  public  disaster  to  have 
warranted  the  attention  which  it  has  Attracted,  it  could  have 
been  prevented  much  easier  than  by  a  hundred  Sherman  Anti- 
Trust  laws  by  a  single  United  States  statute  that  required  any 
corporation  engaged  in  interstate  commerce  to  reduce  its  rates 
fifty  per  cent,  to  and  from  every  point  where  competition  has 
been  prevented  by  combination,  merger,  common  control  or 
agreement.  A  corporation  supplying  the  city  with  gas  could 
be  compelled  to  furnish  it  cheaper,  or  to  furnish  better  gas  and 
to  furnish  it  under  more  satisfactory  conditions,  if  by  combina- 
tion with  other  corporations  or  agreement  with  them  they  de- 
stroyed or  limited  competition. 

Congress  can  enact  that  any  person,  corporation  or  indi- 
vidual who  engages  in  interstate  commerce  must  furnish  its  ser- 
vices or  supply  its  goods  at  lower  rates  wherever  by  any  com- 
bination, merger  or  agreement  competition  is  prevented  than 
where  competition  is  left  free.  Every  important  transporta- 
tion company  and  every  important  producing  organization 
engages  in  some  way  in  interstate  commerce,  so  that  the  effect 
of  such  legislation  would  be  most  drastic  and  far  reaching. 

8.  If  necessary,  the  state  itself  can  enter  the  industrial  field 
as  a  producer  and  restore  the  force  of  competition  to  its  former 
supremacy  by  becoming  itself  a  competitor  of  the  great  trusts. 
The  modern  combination  has  become  too  big  for  any  private 
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competitor  to  attack.     If  we  must  find  a  competitor,  the  state 
must  enter  the  field. 

The  only  possible  competitor  for  a  billion  dollar  tmst  is  a 
hundred  billion  dollar  state. 

This  involves  no  new  principle  and  no  new  form  of  state 
activity.  The  government,  in  one  or  the  other  of  its  different 
forms,  national,  state  or  municipal,  is  already  in  the  industrial 
field.  The  United  States  is  one  of  the  largest  common  car- 
riers in  the  land.  It  carries  the  mails  so  well  that  there  is  no 
possible  competitor.  New  York  state  is  a  common  carrier  by 
water.  It  owns  the  Erie  Canal,  and  proposes  to  spend  a  hun- 
dred million  dollars  in  building  a  better  one.  The  city  of 
New  York  furnishes  its  people  with  water  at  a  profit  and  the 
city  of  Philadelphia  has  furnished  its  people  with  gas,  also  at 
a  profit.  Every  penal  and  charitable  institution  maintained 
by  the  nation,  by  the  state  or  by  municipalities,  has  its  work- 
shop where  things  are  produced  either  for  the  general  market 
or  for  the  consumption  of  the  nation,  state  or  municipality 
itself.  These  are  only  examples.  The  machinery  of  the  state 
which  has  been  found  available  to  go  so  far  in  the  industrial 
field  can  be  utilized  to  go  still  further.  If  the  Meat  Trust 
charges  unwarrantably  high  prices  for  meat,  the  United  States 
has  several  hundred  million  acres  of  pasture  lands  still  unoc- 
cupied where  it  can  raise  the  beef  for  half  a  nation.  If  the 
Coal  Trust  will  not  let  us  have  coal  at  reasonable  prices,  we 
can  take  the  coal  fields  by  eminent  domain  and  operate  them 
by  the  government.  If  railroads  refuse  to  carry  the  mails  at 
fair  prices  or  charge  too  high  rates  on  interstate  traffic,  the 
United  States  is  big  enough  and  rich  enough  to  make  its  own 
iron  in  competition  with  the  Steel  Trust  and  to  build  and 
operate  its  own  railroads  in  competition  with  the  railroad 
trusts,  or  it  can  take  by  eminent  domain  existing  roads. 

The  United  States  government,  or  any  one  of  the  larger 
states,  coming  into  the  industrial  field  in  real  earnest,  would 
cause  the  people  interested  in  the  great  trusts  or  combinations 
affected  to  have  very  unpleasant  dreams,  and  possibly  the 
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goYernment  would  in  addition  make  a  profit  for  itself  out  of 
the  business. 

This  might  be  called  socialism,  but  it  is  not.  We  believe  in 
individual  initiative  and  stand  for  it.  We  hope  never  to  see 
the  time  when  the  individual  will  not  take  the  initiative.  We 
believe  that  the  initiative-taking  power  of  the  individual  should 
be  preserved  at  all  hazards. 

But  if  we  are  to  allow  a  combination  so  great  and  so  strong 
and  so  powerful  as  to  prevent  individual  initiative,  we  believe 
that  that  combination  should  be  the  state  itself,  and  that  the 
citizens,  if  they  must  have  a  master,  should  be  the  masters  of 
themselves. 

This  is  as  far  from  socialism  as  pole  from  pole. 

Our  remedy,  therefore,  is  to  save  competition,  which  is  the 
living  force  of  our  present  commercial  system  and  which  has 
been  the  basis  of  the  development  of  our  commercial  law. 
We  propose  to  do  this  by  making  the  largest  and  most  dan- 
gerous of  the  combinations  unprofitable.  It  is  not,  therefore, 
necessary  to  consider  the  question  how  to  protect  the  people 
from  the  evils  of  monopoly  if  competition  is  entirely  or  sub- 
stantially destroyed.  We  do  not  propose  to  permit  the  de- 
struction. We  propose  to  save  the  old  tree  whose  genial  shade 
has  protected  the  race  through  all  the  period  of  its  evolution. 
It  will  be  time  enough  to  discuss  the  question  of  what  antidote 
there  may  be  to  the  poison  of  the  new  tree  of  monopoly  when 
we  have  found  that  we  cannot  save  the  old  tree  of  competition. 

Your  Committee  have  no  apology  to  make  for  making  pos- 
sible a  discussion  by  the  American  Bar  Association  upon  a 
question  which  may  in  some  sense  be  called  political.  The 
great  questions  of  to-day  are  questions  that  must  be  settled  by 
the  lawyers  of  to-day.  The  great  problems  of  our  generation 
must  be  settled  by  the  lawyers  of  our  generation.  The  Amer- 
ican people  look  to  the  American  bar  for  leadership  on  this 
question.  Someone  must  lead.  If  not  the  lawyer,  then  it 
will  be  the  demagogue.  If  we  accept  our  responsibility  and 
are  alert  to  do  our  duty,  the  problems  can  be  solved  and  the 
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difficulties  overcome  under  the  intelligent  and  conseryatiye 
leadership  of  the  profession  that  holds  the  primacy  among 
professions.  It  is  only  in  case  we  should  seek  to  avoid  our 
responsibilities  and  fail  to  do  our  whole  duty  by  the  people 
that  look  to  us  that  leadership  will  be  sought  among  classes 
of  men  who  are  ill  qualified  for  it. 

The  American  Bar  Association,  in  the  first  article  of  its 
Constitution,  has  declared  that 

'^  Its  object  shall  be  to  advance  the  science  of  jurisprudence, 
to  promote  the  administration  of  justice  and  uniformity  of 
legislation  throughout  the  Union,  and  uphold  the  honor  of  the 
profession  of  the  law.*' 

We  certainly  ^'  uphold  the  honor  of  the  profession  of  the 
law  "  by  taking  the  leadership  on  all  great  public  questions 
which  concern  our  national  jurisprudence  whenever  duty  points 
in  that  direction. 

^  [In  closing  the  Committee  wish  frankly  to  state  that  they 
have  brought  this  subject  to  the  attention  of  the  Association 
because  of  its  urgency  and  its  universal,  vital  interest,  and 
not  because  they  deem  that  they  have  themselves  discovered 
the  ultimate  remedy  for  the  concededly  vast  difficulties.  They 
have  not  intended  to  go  further  in  this  report  than  to  invoke 
discussion.  They  realize  the  necessity  of  mature  consideration 
before  definite  action.] 

Respectfully  submitted, 

Walter  S.  Logan, 

Chairman^ 
Henry  Budd, 
Gardiner  Lathrop, 
George  Whitelock, 
John  Morris,  Jr. 


^  The  concluding  paragraph  in  brackets  was  offered  bj  George  White- 
lock  on  behalf  of  the  Committee  by  way  of  amendment  immediately  fol- 
lowing the  reading  of  the  printed  report     (See  page  23.) 
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OP 

COMMITTEE  ON  INTERNATIONAL  LAW. 

To  the  American  Bar  Aisociatian  : 

Your  Committee  on  International  Law  respectfully  reports 
as  follows : 

It  has  been  the  custom  of  your  Committee  to  mention  in  its 
annual  report  the  most  notable  events  of  the  year  relating  to 
the  subject,  the  consideration  of  which  the  constitution  of  the 
Association  entrusts  to  this  Committee. 

The  most  important  of  these  since  the  last  meeting  of  the 
Association  are  arbitrations  between  nations.  Most  note- 
worthy of  these  is.  the  Pious  Fund  arbitration  before  the  Hague 
Tribunal.  That  ended  a  long  controversy  between  the  United 
States  and  Mexico. 

March  13th,  1902,  Secretary  Hay  instructed  our  minister  in 

Mexico  to  say  to  the  Mexican  Government : 

^^  The  President  feels  that  it  would  especially  redound  to  the 
credit  of  the  United  States  and  of  Mexico  if  the  two  North 
American  republics  might  be  the  first  states  to  submit  to  the 
Hague  tribunal  for  determination  by  it  of  an  international 
controversy.  The  department  has  no  doubt  that  President 
Diaz  would  share  in  the  pleasure  which  all  Americans  would 
feel  in  the  high  example  thus  set  by  two  of  the  leading  repub- 
lics of  this  hemisphere." 

The  protocol  for  the  submission  of  the  controversy  was 
signed  May  22d,  1902,  the  court  convened  September  15th  of 
the  same  year,  on  the  1st  of  October  the  arguments  were 
closed,  and  the  decision  was  rendered  October  14th,  1902. 

The  Hague  Convention  was  signed  July  29th,  1899,  about 

three  years  before  the  first  case  was  submitted  to  the  tribunal 

provided  for  b^  it.     This  long  delay  had  discouraged  many. 

It  is  a  curious  fact  that  one  of  the  judges,  only  a  week  before 
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he  was  informed  of  his  selection  to  sit  on  this  hearing,  said  to 
a  friend  that  in  his  opinion  the  court  would  never  be  called 
upon  to  hear  a  case. 

Since  then,  however,  at  the  instance  of  our  own  govern- 
ment, and  on  the  7th  of  May,  1903,  it  was  agreed  that  the 
claims  of  various  European  powers,  among  them  Great  Britain 
and  Germany,  against  Venezuela  should  be  submitted  to  the 
same  tribunal.  It  is  most  honorable  to  President  Boosevelt 
that  he  should  have  declined  to  act  as  arbitrator  in  this  mat- 
ter, and  have  urged  that  the  contending  parties  should  avail 
themselves  of  the  existence  and  powers  of  this  great  interna- 
tional court. 

A  brief  account  of  the  controversy  first  submitted  to  this 
court  will  be  of  interest  to  the  Association.  In  preparing  this 
account  the  Committee  has  been  assisted  by  an  able  address 
delivered  by  Hon.  William  L.  Penfield,  at  the  Mohonk  arbi- 
tration conference  in  May  last.  Mr.  Penfield  represented  the 
United  States  before  the  court,  and  no  one  is  better  qualified 
to  speak  upon  the  subject. 

About  two  centuries  ago,  pious  Spaniards  made  large  gifts 
to  the  Society  of  Jesuits  to  aid  them  in  educating  and  convert- 
ing the  California  Indians.  When  Spain  in  1767  expelled  the 
Jesuits  from  its  dominions,  the  King  of  Spain  succeeded  to  the 
trust,  and  administered  it  with  more  or  less  fidelity  until 
Mexico  declared  its  independence.  In  1842  Santa  Anna,  the 
President  of  that  republic  (who  it  will  be  remembered  was  the 
antagonist  at  Buena  Vista  of  Zachary  Taylor,  who  was  in  1848 
elected  President  of  the  United  States),  ordered  the  property 
in  which  these  gifts  had  been  invested  to  be  sold,  and  decreed 
that  interest  at  the  rate  of  six  per 'cent,  upon  the  proceeds  of  the 
sale  should  be  annually  paid  by  the  republic  of  Mexico,  and 
be  applied  to  the  purposes  of  the  trust. 

In  1848,  at  the  conclusion  of  the  Mexican  War,  California 
was  divided,  and  Upper  California  was  ceded  to  the  United 
States.  Thereupon  the  Republic  of  Mexico  claimed  that  no  part 
of  the  Pious  Fund  income  should  be  paid  to  this  government. 
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There  was  a  certain  plausibility  in  their  position.  The  num- 
ber of  Indians  in  Upper  California  was  small  and  diminishing, 
and  there  certainly  were  difficulties  involved  in  the  adminis- 
tration of  such  a  fund  upon  such  trusts  by  the  United  States 
of  America. 

However,  the  bishops  of  the  Roman  Catholic  Church  in  our 
part  of  California  claimed  a  part  of  the  fund.  This  claim  was 
referred  to  a  mixed  commission,  formed  under  the  old  system 
of  equal  numbers  of  commissioners  from  each  country.  The 
United  States  Commissioners  voted  in  favor  of  the  claim. 
The  Mexican  Commissioners  voted  against  it.  So  the  matter 
was  referred  to  the  British  Minister,  Sir  Edward  Thornton,  as 
umpire.  He  decided  in  favor  of  the  claim,  and  awarded  to  the 
United  States  as  their  proportion  of  the  fund  twenty-one  sums 
of  943,050.99  each.  Twenty-one  years  had  elapsed  since  the 
treaty  of  1848,  and  it  was  naturally  to  be  inferred  that  the 
umpire  held  that  this  amount  should  continue  to  be  paid  there- 
after as  the  share  of  the  income  to  which  this  pious  work  in 
Upper  California  was  entitled.  But  the  Mexican  Government 
claimed  that,  however  Sir  Edward  arrived  at  his  result,  he  had 
awarded  a  lump  sum  in  Aill,  and  therefore,  while  it  paid  the 
exact  amount  awarded,  refused  to  pay  any  more. 

The  California  bishops  renewed  their  claim,  and  it  was  this 
claim  to  a  continuing  annuity  that  was  submitted  to  the  Inter- 
national Court.     It  involved  the  following  questions : 

1.  Was  the  award  of  Sir  Edward  Thornton  to  be  construed 
as  awarding  a  lump  sum  in  full,  or  as  deciding  that  the  claim- 
ants were  entitled  to  a  permanent  annual  payment  ? 

2.  If  the  latter,  was  this  award  to  be  treated  as  re9  adjvdi' 
catUj  and  therefore  conclusive  ? 

3.  In  what  currency  ought  the  claim,  if  sustained,  to  be 
liquidated  ? 

The  court  decided  that  the  award  was  a  judgment  that  the 
claimants  were  entitled  to  a  permanent  annual  payment  of 
$43,050.99 ;  that  it  was  binding  upon  both  parties,  and  that 
therefore  the  arrears  should  be  paid  in  full,  and  the  payment  of 
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the  fixed  amount  should  thereafter  be  made  annually.  The 
arrears  amounted  to  $1,420,082.67.  The  court  further 
decided  that  the  Mexican  currency  was  that  in  which  these 
payments  should  be  made.  The  depreciation  in  the  value  of 
silver  (which  is  the  currency  of  Mexico)  is  such  that  the  pay- 
ment yields  in  United  States  dollars  only  half  the  amounts 
named.  At  the  time  of  the  original  award  the  Mexican  dollar 
was  worth  more  than  the  United  States  legal  tender  dollar. 
Thus  curiously  has  fluctuated  the  relative  value  of  the  cur- 
rencies of  the  two  adjoining  nations. 

It  only  remains  to  call  attention  to  the  constitution  and  pro- 
cedure of  the  International  Court  created  by  the  Hague  Con- 
vention. Each  of  the  signatory  powers  has  the  right  to  name 
four  judges,  who  shall  be  members  of  the  court.  From  the 
total  number  of  judges  the  panel  for  the  hearing  of  any  par- 
ticular case  is  selected.  No  judge  who  is  a  native  or  citizen  of 
any  state  which  is  a  party  to  the  pending  controversy  can  be 
selected.  Each  party  names  two  from  the  whole  panel,  and 
those  thus  chosen  select  another  member,  who  is  in  effect  the 
chief  justice  for  the  particular  case  in  hand. 

The  court  thus  composed  fixes  the  time  for  the  taking  and 
submission  of  testimony  and  for  the  argument  of  the  case,  and 
makes  its  own  rules  of  practice — subject,  of  course,  to  the 
general  rules  established  by  the  convention  itself.^ 

Twenty  European,  two  American  and  four  Asiatic  govern- 
ments are  parties  to  the  Hague  Convention.  The  judges 
named  by  them  respectively  number  in  all  sixty-eight.  From 
these  the  United  States  chose  to  sit  as  judges  of  the  court 
which  should  hear  and  decide  the  Pious  Fund  case  Sir  Edward 
Fry,  of  Great  Britain,  and  Prof.  Martens,  of  Russia.  Mexico 
chose  Dr.  Asser  and  Mr.  Savornin-Lohman,  of  the  Nether- 
lands, and  they  selected  as  President  of  the  Court  Dr.  Matzen, 
of  Denmark. 

^A  copy  of  this  convention  and  a  summary  of  its  provisions  will  be 
found  in  the  report  of  tliis  Committee,  submitted  in  1899.  See  American 
Bar  Association  Report,  Vol.  zzii  (1899),  pages  418  to  461. 
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Their  judgment  was  ananimous  and  was  acquiesced  in  by 
both  parties. 

The  whole  result  was  most  satisfactory  to  the  friends  of 
international  arbitration.  Doubtless  in  the  future  the  business 
of  the  court  will  increase.  Its  functions  will  be  better  under- 
stood. Even  now  many  intelligent  persons  do  not  realize  that 
the  Hague  Convention  is  an  arbitration  treaty  between  each 
and  every  party  to  it,  and  that  there  is  no  limitation  to  the 
character  of  the  controversies  which  may  be  submitted  to  the 
court  created  by  it.  There  needed  no  action  of  the  United 
States  Senate  to  permit  the  submission  to  this  court  of  the 
Pious  Fund  controversy.  The  Alaska  boundary  question 
might  equally  have  been  submitted  to  this  great  international 
tribunal.  Without  disparaging  the  character  of  the  special 
commission  to  which  the  United  States  and  Great  Britain  have 
agreed  to  refer  this  latter  question,  it  must  at  least  be  admitted 
that  they  are  not  as  impartial  as  the  judges  of  the  court  at  The 
Hague. 

In  conclusion  it  should  be  noted'  that  owing  to  the  liberality 
of  Mr.  Carnegie,  this  court  is  to  be  provided  with  a  suitable 
court  house  of  its  own  at  The  Hague.  May  it  hold  many  ses- 
sions there !  And  may  it  maintain  the  same  rank  among  the 
nations  of  the  world  that  the  Supreme  Court  of  the  United 
States  does  among  the  states  composing  the  American  union ! 

All  of  which  is  respectfully  submitted. 

EVBRBTT  P.  WhBBLBR, 

H.  St.  G.  Tucker, 
Charles  F.  Mandbrson, 
John  Bassbtt  Moore. 


OP  TBB 

COMMITTEE  ON  OBITUARIES. 

The  Committee  on  Obituaries  report  the  names  of  members 
who  have  died  since  the  last  meeting,  as  follows,  viz. : 

CALIFORNIA. 

Gibson,  William  K., Biveraide. 

Haynjb,  Robert  Y., San  Francisca 

COLORADO. 

"Decker,  Webtbbook  S., Denver. 

DiMMiTT,  George  Z., Denver. 

GEORGIA. 

Tompkins,  Henby  B.  , Atlanta. 

ILLINOIS. 

Bond,  Lester  L., Chicago. 

Fentress,  James, Chicago. 

INDIANA. 

Morris,  Nathan, Indianapolis. 

IOWA, 

Duncombe,  JohnF., Fort  Dodge. 

Haines,  Robert  M., Grinnell. 

MASSACHUSETTS. 

Brooks,  Francis  A Boston. 

Enowlton,  Hosba  M., Boston. 

Russell,  Charles  Theodore, Cambridge. 

MICHIGAN. 

Hall,  Edmund, Detroit. 

Hayden,  George, Ishpeming. 

♦McMillan,  James  H., Detroit. 
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MINNESOTA. 

Hahn,  William  J., Mianeapolis. 

MISSOURI. 

DoBSON,  Charles  L., Kansas  City 

MONTANA. 

Cotter,  John  W Butte. 

NEW  YORK. 

♦Butler,  William  Allen, New  York. 

Doty,  Spencer  C, ....  New  York. 

OHIO. 

Bowler,  Robert  B., Cincinnati. 

Cadwell,  James  P., Jefferson. 

Williamson,  S.  E., Cleveland. 

PENNSYLVANIA. 

♦Logan,  James  A., Philadelphia. 

Perkins,  Samuel  C, Philadelphia. 

TENNESSEE. 

Marks,  A.  D., *  .   .Nashville. 

RosBBRonoH,  W.  S., Memphis. 

Respectfully  submitted, 

John  Hinkley, 
William  P.  Breen, 

Committee. 


Note. — This  report  includes  those  mem|>erB  of  whose  death  the  Com- 
mittee have  been  informed  up  to  August  26,  1903.  Obituary  notices 
(including  those  of  some  members  not  in  the  above  report)  will  be  found 
near  the  end  of  this  volume. 

^Obituary  notice  published  in  the  1902  report. 
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OF  THB 

COMMITTEE  ON  LAW  BEPORTING  AND  DIGESTING. 

To  the  American  Bar  Association : 

The  Oommittee  on  Law  Reporting  and  Digesting  have  con- 
sidered the  resolution  referred  to  them  at  the  last  meeting  of 
the  Association.  They  were  requested  to  inquire  and  report 
whether  it  might  not  be  advisable  for  the  Association  to  ex- 
press an  opinion  as  to  the  desirability  of  withholding  from 
publication  opinions  which  have  no  importance  in  explaining 
or  developing  the  law ;  this  to  be  accomplished  by  orders  of 
the  court  and  by  the  action  of  unofficial  publishing  houses. 

The  need  of  putting  some  restriction  upon  the  increase  in 
the  volume  of  our  reports  is  very  evident,  and  at  every  meet- 
ing of  the  Association  for  some  years  past  the  desire  has  been 
strongly  expressed  that  some  way  may  be  found  to  prevent  the 
too  rapid  increase  in  the  bulk  of  our  reports. 

The  reports  we  are  concerned  with  are  not  those  of  our  own 
state  ^lone,  but  those  of  the  whole  country.  The  reports  of 
all  the  states  are  cited  in  our  text  books  and  digests,  and  the 
development  of  the  law  of  each  state  is  the  resultant,  to  a 
greater  or  less  extent,  of  the  decisions  in  all  the  states.  We 
are  compelled,  therefore,  to  consult  the  reports  of  the  whole 
country,  and  with  the  rapid  increase  in  the  number  of  volumes 
the  task  involves  more  and  more  labor  and  expense,  and  if  the 
increase  goes  on  as  before  it  will  soon  become  intolerable. 

There  is  a  necessary  increase  with  the  lapse  of  time  and  the 
development  of  the  newer  states,  and  this  is  formidable  enough, 
but  there  is  also  an  increase  that  comes  from  the  publication  of 
opinions  that  are  of  no  interest  to  the  profession  at  large  and 
have  no  effect  upon  the  development  or  even  the  explanation 
of  the  law.     The  question  is  whether,  in  view  of  the  interest 
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of  the  bar  at  large  in  the  reports  of  the  whole  country,  this 
Association  may  not  do  something  to  prevent  the  bulk  of  the 
reports  from  being  further  increased  with  such  opinions  as 
these. 

There  are  two  ways  in  which  the  volume  of  the  reports  may 
be  diminished,  one  is  by  reducing  the  number  and  quantity  of 
the  opinions  and  the  other  by  not  reporting  all  the  opinions 
that  are  delivered.  The  problem  would  be  simple  enough  if 
the  only  purpose  of  a  judicial  opinion  was  the  explanation  or 
development  of  the  law.  If  this  were  the  case,  the  remedy 
would  be  in  the  judges  taking  care  to  write  only  such  opinions 
as  were  necessary  for  the  application  of  legal  j>rinciples  to  new 
conditions,  but  the  primary  purpose  of  a  judge's  opinion  is  to 
give  the  judicial  reason  for  the  decision  of  the  case  in  hand. 
The  parties  ought  to  be  informed  of  these  reasons ;  the  judge 
must  not  appear  to  be  arbitrary  and  he  must  make  his  opinion 
full  enough  to  justify  his  conclusions.  He  cannot  refuse  to 
write  an  opinion  merely  because  the  discussion  will  not  aid  in 
the  development  of  the  law  or  interest  the  profession  at  large. 

The  question  we  are  now  asked  to  consider  is  whether  such 
opinions  as  these  may  not  be  omitted  from  the  published  re- 
ports, and  if  so,  how  it  shall  be  determined  which  opinions  are 
to  be  omitted. 

It  has  been  suggested  that  the  judges  themselves  shall  de- 
cide and  that  their  decision  shall  be  respected  by  the  reporters. 

There  are  many  cases  in  which  there  can  be  no  doubt  that 
an  opinion  is  of  no  general  interest  and  ought  not  to  swell  the 
bulk  of  the  reports.  There  are  others  about  which  there  is 
some  question,  and  with  regard  to  these  the  decision  of  the 
judges  will  not  always  coincide  with  that  of  the  profession, 
and  there  may  well  be  cases  which  seem  to  the  judges  to  be  of 
no  value  as  precedents  and  yet  do  affect  the  course  of  subsequent 
/  decisions,  and  the  only  effect  of  not  reporting  such  a  decision 
is  to  make  it  hard  to  find.  Even  though  the  judge  should 
direct  that  a  certain  opinion  be  not  reported,  and  his  order  be 
respected  by  the  official  reporter,  yet  a  public  paper  of  this 
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kind  cannot  be  wholly  suppressed,  and  if  the  lawyers  want  all 
the  opinions  they  will  be  published  by  somebody. 

It  is  after  all  a  question  for  the  bar  to  decide.  If  they  will 
accept  the  decision  of  the  judges  as  to  which  cases  shall  be 
published,  and  if  they  will  not  ask  to  have  access  to  an  opinion 
that  is  written,  there  is  no  doubt  that  the  bulk  of  the  reports 
can  be  very  materially  diminished. 

This  Association  may  at  least  express  its  own  opinion  and 
call  attention  with  emphasis  to  the  necessity  of  stopping  the 
undue  increase  of  the  reports. 

Your  Committee  are  agreed  that  the  rapidly  increasing 
volume  of  the  reports  is  a  serious  evil ;  that  in  view  of  this, 
the  length  of  the  opinions  and  the  number  of  the  reported 
cases  ought  to  be  kept  as  small  as  possible ;  that  it  is  desirable 
that  the  judges  be  careful  to  confine  their  opinion  to  the  de- 
cision of  the  points  in  issue  and  the  clear  statement  of  the 
reasons  on  which  their  conclusions  are  based  with  such  discus- 
sion of  the  authorities  as  may  be  necessary,  and  that  they 
avoid  general  dissertations  on  the  topics  suggested  by  the  case. 
The  majority  of  the  committee  are  of  opinion  that  in  view 
of  the  rapid  increase  of  the  reports  it  is  desirable  that  the 
opinions  filed  should  not  all  be  published.  They  believe  that 
reporters  properly  qualified  for  their  duties  can  distinguish 
between  the  opinions  that  are  of  no  value  in  the  reports  and 
those  that  are  of  some  value,  and  that  if  the  official  and  the 
unofficial  reports  cannot  agree  as  to  which  cases  should  be 
published  the  judges  should  themselves  decide  and  insist  that 
opinions  marked  not  for  publication  should  not  be  reported. 
This  decision  might  not  be  legally  enforceable  against  unofficial 
reporters,  but  it  could  not  well  be  disregarded,  and  if  it  were, 
the  opinions  might  be  delivered  to  the  counsel  and  not  put  on 
file. 

One  member  of  the  Committee  believes  that  it  is  neither 
practicable  nor  proper  to  withhold  opinions  from  publication ; 
that  an  opinion  is  none  the  less  law  because  it  is  suppressed, 
it  is  simply  law  which  cannot  be  consulted,  and  that  attempts 
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to  suppress  opinions  are  futile,  and  that  if  the  official  reports 
are  incomplete  another  series  of  reports  will  be  published  and 
must  be  consulted.  The  remedy,  he  thinks,  is  with  the  judges, 
who  should  refrain  from  writing  so  many  opinions,  but  in  most 
oases  merely  announce  their  decisions. 

The  majority  of  the  Committee  recommend  the  passage  of 
the  following  resolution : 

Resolvedj  That  in  the  opinion  of  the  Association  it  is  im- 
portant that  the  rapid  increase  in  the  number  and  volume  of 
reported  cases  in  the  United  States  should  be  checked. 

That  it  is  not  desirable  that  opinions  should  be  published 
which  discuss  merely  questions  of  fact,  or  which  reaffirm 
without  modification  some  obviously  well-settled  principles  of 
law. 

That  the  judges  should  consider  and  decide  which  of  the 
opinions  are  not  for  publication,  having  in  view  the  true  pur- 
pose of  reporting  and  the  rapid  increase  of  our  reports,  and 
that  the  reporters  should  respect  this  decision  and  use  further 
discretion  of  their  own  in  omitting  cases  of  no  value  in  the 
illustration  or  development  of  legal  principles. 

Edward  Q.  Keasbet, 
Charles  M.  Campbell, 

Majoritt/f 
John  H.  Wiqmorb, 

Minaritt/. 
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COMMITTEE  ON  PATENT,   TRADE-MAKK  AND  COPYRIGHT 

LAW. 

{Aa  adopted  at  the  meeting  of  the  American  Bar  Aeaociation  at  Hot 

SprinffBf  Virginia^  August  98,  190S,) 

Court  op  Patent  Appeals. 

To  the  American  Bar  Association : 

Your  Committee  on  Patent,  Trade-mark  and  Copyright  Law 
have  had  under  consideration  the  subject  of  the  creation  of  a 
Court  of  Patent  Appeals,  referred  to  them  at  the  last  meeting 
of  the  Association,  and  beg  leare  to  submit  the  following 
report : 

The  subject  has  been  receiving  the  attention  of  the  Patent 
Section  for  several  years,  and  the  scheme  here  outlined  may 
be  taken  as  the  result  of  prolonged  study  and  consultation  by 
the  members  of  that  Section.  It  is,  in  substance,  that  there 
should  be  created  by  Congress  a  court  for  the  determination  of 
patent  and  copyright  cases,  having  jurisdiction  of  all  appeals 
and  writs  of  error  in  those  cases ;  its  decisions  to  be  final, 
subject  only  to  such  power  of  review  by  the  Supreme  Court 
as  shall  be  necessary  to  preserve  the  jurisdiction  vested  in 
that  court  by  the  Constitution  as  the  Supreme  Court.  A 
form  of  bill  for  the  establishment  of  such  a  court  is  herewith 
reported. 

Necessity  for  the  Court. 

The  present  system  is  a  breach  of  faith  on  the  part  of  the 
government  toward  both  patentees  and  the  public.  The  Con- 
stitution and  the  statute  recognize  a  right  of  property  in  in- 
ventions. They  authorize  the  granting  of  patents  vesting 
title  to  the  property.     The  title  rests  on  the  grant.     It  exists 
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legally  only  by  force  of  the  statute.  It  is  of  value  only  as  it  is 
supported  by  the  law  and  by  the  courts.  Without  courts  suffi- 
cient in  number,  jurisdiction  and  organization  to  uphold  the 
^patentee's  rights,  wherever  they  may  be  invaded,  the  grant  is 
in  effect  a  fraud  on  the  grantee.  It  is  a  short-lived  grant. 
Belief  against  those  who  disregard  it  must  bd  prompt,  or  it 
will  be  inadequate.  It  is  a  case  in  which  justice  delayed  is 
justice  denied. 

The  people  are  commanded  by  the  law  to  respect  the  rights 
of  patentees.  They  are  charged  with  knowledge  of  the  law 
and  of  the  existence  and  contents  of  patents.  They  are  bound 
to  know  whether  a  patent  is  valid  or  not.  An  invalid  patent 
is  a  wrongful  grant  to  an  individual  of  that  which  justly 
belongs  to  the  public.  The  decisions  of  the  courts  of  last 
resort  show  that  more  than  half  of  all  the  patents  issued  are 
invalid.  Society  is  entitled  to  the  benefit  of  the  mere  scien- 
tific knowledge  and  mechanical  skill  of  all  its  members  with- 
out the  payment  of  tribute  in  royalties.  To  allow  the  holder 
of  an  invalid  patent  to  terrorize  the  community  by  pretenses, 
threats  and  suits  without  putting  within  the  reach  of  the  pub- 
lic the  means  of  exposing  the  falsity  of  the  pretenses  and  the 
invalidity  of  the  patents  promptly  and  effectively  is  a  breach 
of  faith  on  the  part  of  the  government.  Its  issue  of  the  grant 
imports  no  more  that  it  will  be  upheld  by  the  law  than  that  it 
will  be  condemned  and  made  of  no  effect  by  the  law  if  it  was 
improvidently  and  erroneously  issued. 

Our  judicial  system  fails  to  meet  these  plain  requirements 
of  justice.  We  have,  in  effect,  nine  Supreme  Courts  for  the 
trial  of  patent  causes.  They  are  not  bound  to  follow  one 
another's  decisions  in  respect  to  the  same  patent  on  the  same 
facts.  A  patentee  having  established  the  validity  of  his  pat- 
ent in  one  circuit  has  no  certain  assurance  that  it  will  be  re- 
spected in  any  other.  A  manufacturer  who  has  defeated  a 
patent  in  a  suit  against  his  customer  in  one  circuit  may  be 
compelled  to  defend  another  customer  in  another  circuit  against 
suit  on  the  same  patent  and  fight  the  whole  ground  over  again. 
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A  patent  upheld  by  one  Circuit  Court  of  Appeals  may  be 
nullified  by  another. 

The  power  of  the  Supreme  Court  to  hear  patent  appeals  on 
certiorari  and  so  settle  conflicts  between  Circuit  Courts  o£ 
Appeals  affords  no  substantial  relief.  A  patent  is  too  short- 
lived to  survive  the  proceedings.  The  government  issues  to 
the  inventor  a  grant  which  purports  ^o  vest  in  him  a  legal  title 
to  his  invention  for  the  whole  country.  But  it  fails  to  provide 
means  by  which  he  can  establish  that  title  against  trespassers 
for  the  whole  country.  It  issues  as  many  illegal  patents  as 
legal  ones,  and  yet  fails  to  put  it  within  the  power  of  the  peo- 
ple to  protect  themselves  against  wrong  by  the  holders  of  them. 

When  we  consider  the  part  which  patented  invention  has 
borne  in  the  development  and  prosperity  of  our  country,  the 
capital  and  labor  invested  in  that  form  of  property,  and  the 
extent  to  which  patented  inventions  enter  into  all  industries, 
this  omission  of  the  government  to  provide  adequate  means  for 
settling  controversies  about  patents  is  nothing  less  than  a  fla- 
grant failure  in  the  discharge  of  plain  duty. 

Another  serious  defect  of  the  present  system  is  that  each  of 
the  nine  Circuit  Courts  of  Appeals  must  necessarily  apply  the 
recognized  rules  of  law  and  of  interpretation,  in  the  various 
patent  cases  that  come  before  it,  from  the  point  of  view  of  its 
own  special  attitude  on  the  subjects  of  invention  and  infringe- 
ment, and  of  liberal  or  strict  construction.  A  patent  sub- 
mitted to  the  court  in  one  circuit  will  be  sustained  and  the 
defendant  held  to  infringe  because  the  Court  of  Appeals  of  that 
circuit  is  inclined  to  resolve  the  doubt  in  any  case  in  which  the 
invention  has  been  of  substantial  utility,  in  favor  of  the  patent ; 
while  the  same  patent,  if  subjected  to  the  ordeal  of  litigation  in 
another  circuit,  would  be  held  invalid  or  of  narrow  scope  because 
the  court  in  that  circuit  is  inclined  to  deal  strictly  or  even  harshly 
with  patent  property.  In  both  cases  the  courts  will  apply  the 
same  rules  of  law,  and  in  both  cases  their  opinions,  although 
diametrically  opposite  in  result,  will  be  based  upon  the  same 
authorities  and  the  same  principles.     But  in  applying  those 
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aathorities  and  principles,  the  real  determining  influence  will 
be  the  feeling  of  the  court  as  to  the  spirit  which  should  pre- 
vail ;  and,  as  we  all  know,  conclusions  on  their  face  sound,  but 
absolutely  at  variance,  may  easily  be  reached  in  many  cases  by 
tribunals  equally  competent  and  equally  anxious  to  do  exact 
justice.  Even,  therefore,  if  there  are  not  many  cases  in  which 
different  Courts  of  Appeals  differ  as  to  the  same  patent,  the 
spirit  in  which  the  nine  courts  will  act  in  patent  cases  gener- 
ally will  be  different  in  the  different  circuits,  so  that  we  shall 
have  practically  an  absolute  want  of  uniformity  in  the  admin- 
istration of  the  patent  law,  with  results  of  the  most  unfortu- 
nate character.  Only  those  especially  acquainted  with  the 
facts  will  be  able  to  discover,  in  comparing  the  decisions  in 
the  different  circuits,  that  they  are  based  on  radically  different 
conceptions  of  the  point  of  view  from  which  courts  should 
approach  questions  relating  to  the  validity  and  scope  of  pat- 
ents. But  vital  differences  will  exist,  and  a  branch  of  the  law 
which  should  be  certain  and  definite  and  uniform  in  its  appli- 
cation throughout  the  whole  country  will  become  uncertain 
and  in  effect  modified  in  each  of  the  nine  circuits,  in  accord- 
ance with  the  special  underlying  views  developed  and  applied 
in  each  circuit.  The  least  of  the  misfortunes  to  which  the 
patent  system  will  surely  be  exposed,  if  the  present  condition 
of  things  continues,  is  that  in  no  two  circuits  will  a  patentee's 
chances  of  success  or  defeat  be  the  same,  and  the  accident  of 
the  forum  in  which  a  case  is  tried  will  be  a  circumstance 
largely  controlling  its  outcome. 

There  should  be  one  Court  of  Appeals  in  patent  matters 
because  each  patent  covers  the  whole  United  States,  and  a  suit 
on  it  is  in  reality  one  between  the  patentee  and  all  the  people 
of  the  United  States ;  the  issue  being  the  right  of  the  pat- 
entee to  exclude  the  public  for  a  time  from  the  use,  without 
his  consent,  of  the  thing  patented,  or  alleged  to  be  patented. 
When  brought  into  litigation,  the  patent  should  be  dealt  with 
once  for  all  by  an  appellate  court,  whose  conclusions  would  be 
binding   upon  the  courts  and  people  of  the  whole  United 
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States.  It  is  only  in  this  way  that  the  patentee  and  the  pub- 
lic generally  can  become  assured  of  the  extent  and  limitation 
of  their  respective  rights.  Moreover,  all  patents  should  be 
dealt  with  not  only  in  accordance  with  the  same  rules  of  law, 
but  with  the  same  spirit  and  from  the  same  point  of  view,  and 
this  is  possible  only  when  as  to  all  patent  questions  there  is  a 
single  court  of  last  resort.  If  such  a  court  were  qiuist  perma- 
nent in  character,  as  it  should  be,  it  would  soon  develop  a 
definiteness  of  view  and  a  uniformity  of  tradition  which  would 
give  to  the  administration  of  the  patent  laws  a  completeness 
and  certainty  which,  to  the  great  disadvantage  of  the  commu- 
nity, does  not  characterize  their  present  administration. 

Composition  of  the  Court. 

These  inadequacies  of  our  judicial  system  to  meet  the  re- 
quirements of  justice  and  good  faith  on  the  part  of  the  govern- 
ment in  the  administration  of  the  patent  law,  and  the  desira- 
bility of  a  single  court  of  last  resort  in  patent  cases  have  been 
generally  recognized  by  lawyers  who  have  given  attention  to 
the  subject.  But  there  has  also  been  generally  assumed  the 
existence  of  a  difficulty  in  the  way  of  the  creation  of  such  a 
tribunal  by  the  usual  mode  of  selecting  judges  for  the  United 
States  courts.  They  are  appointed  for  life.  Patent  law  is  a 
narrow  and  somewhat  technical  field  of  jurisprudence.  The 
tendency  of  permanent  service  on  the  bench  in  a  court  engaged 
exclusively,  or  mainly,  in  the  trial  of  causes  in  that  one  field 
might  be  to  make  the  judge  narrow  and  technical  himself. 
Once  there,  he  could  not  be  ousted  for  that  cause.  The  crea- 
tion of  such  a  court,  to  be  made  up  in  that  way,  would  be  an 
experiment  in  which  an  unfortunate  step  would  be  hard  to  re- 
trace. It  is  to  avoid,  or  at  least,  minimize,  that  danger  that 
the  plan  here  recommended  provides  that  only  the  President 
Judge  shall  be  appointed  by  the  President  for  life,  while  the 
associate  judges  shall  be  designated  from  among  the  cir- 
cuit judges  by  the  Chief  Justice  of  the  United  States  to  sit 
for  periods  of  six  years  each,  two  to  retire  every  two  years 
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and  be  replaced  by  two  others  coming  directly  from  the  circuit 
bench.  This  method  of  selection  would  insure  the  presence 
on  the  bench  of  judges  of  known  and  tried  ability  and  experi- 
ence in  the  general  field  of  jurisprudence  as  well  as  in  the 
patent  law.  It  would  also  give  to  the  Chief  Justice,  than 
whom  no  one  could  be  better  qualified  to  make  the  selection, 
the  opportunity  to  keep  the  bench  of  the  United  States  Court 
of  Patent  Appeals  filled  with  men  who  had  demonstrated  their 
fitness  for  the  particular  work  of  the  court.  While  these 
selections  will  be  by  the  terms  of  the  law  from  among  the 
judges  of  the  Circuit  Courts,  they  will  be,  in  effect,  from 
among  the  judges  of  the  United. States  Circuit  Courts  of 
Appeals.  It  requires  but  a  few  years i  of  service  in  that 
capacity  to  determine  whether  or  no  a  judge  has  those  quali- 
ties of  mind  which  fit  him  in  high  degree  for  the  decision  of 
patent  causes. 

After  a  period  of  service  in  the  United  States  Court  of 
Patent  Appeals  the  associate  judges  would  return  to  their 
duties  on  the  circuit  bench  with  added  knowledge  and  experi- 
ence in  the  field  of  patent  law  and  undiminished  capacity  for 
usefulness  in  the  general  field.  The  transfer  of  appellate  juris- 
diction in  patent  causes  to  the  United  States  Court  of  Patent 
Appeals  would  greatly  diminish  the  business  of  the  United 
States  Circuit  Courts  of  Appeals  and  so  enable  the  judges  of 
those  courts  to  take  up  more  work  in  the  Circuit  Courts.  It 
would  be  more  convenient  and  desirable  than  it  is  at  present 
for  the  circuit  judges  to  try  patent  causes  on  first  hearing,  because 
they  would  not  in  that  way  disqualify  themselves  for  any  of  their 
work  in  the  Court  of  Appeals,  as  they  do  now  by  the  hearing 
of  patent  causes  in  the  Circuit  Courts.  More  than  that,  their 
experience  in  the  field  of  patent  law  in  the  United  States 
Court  of  Patent  Appeals  would  give  added  value  and  weight  to 
their  decisions  in  patent  causes  on  the  circuit  bench  and  tend 
to  increase  the  confidence  of  the  public  in  those  decisions  and 
diminish  appeals  from  them. 


30 
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It  has  been  suggested  that  such  a  court  as  is  proposed  would 
be  a  ^' class  court"  A  member  of  Congress  has  suggested 
that  objection  to  one  of  the  committee.  He  was  apprehensive 
that  the  creation  of  a  court  for  patent  cases  would  be  followed 
by  a  demand  for  a  court  for  corporation  cases,  another  for  in- 
surance cases,  and  so  on. 

To  this  it  is  to  be  answered  that  there  would  be  no  good 
reason  for  such  a  consequence.  There  is  no  other  department 
of  the  law  so  distinctly  differentiated  from  the  law  generally 
as  the  patent  law.  The  nature  of  the  property,  the  manner 
of  its  acquisition  and  enjoyment  and  the  remedies  for  injuries 
to  it  are  all  9ui  generis.^  The  general  principles  of  the  law 
are  all  applied  in  the  administration  of  patent  law,  but  the 
distinctive  principles  of  the  patent  law  do  not  enter  into  the 
administration  of  the  general  law. 

The  necessity  which  exists  for  a  court  of  patent  appeals 
does  not  exist  in  respect  to  any  other  class  of  cases.  The  re- 
moval of  appeals  in  patent  cases  from  the  Circuit  Courts  of 
Appeals  would  leave  the  dockets  of  those  courts  in  condition 
to  try  all  other  cases  with  promptness.  It  would  leave  no 
reason  to  be  urged  in  behalf  of  any  other  class  of  business  for 
any  relief. 

It  is  quite  natural  that  a  person  should  assume  at  the  first 
blush  that  the  proposed  court  is  to  be  created  in  the  interest  of 
patentees.  But  that  is  not  the  fact,  and  any  predisposition  in 
the  mind  of  a  Congressman  whose  constituents  suppose  them- 
selves to  be  interested  against  patentees  ought  to  be  removed 
when  he  is  reminded  that  the  courts  declare  more  than  half  of 
the  patents  which  come  before  them  to  be  invalid,  and  that  it 
is  as  much  to  the  interest  of  his  constituents  that  these  void 
patents  shall  be  killed  by  judgments  that  reach  the  whole 
country  at  once  as  it  is  to  the  interest  of  owners  of  valid 
patents  that  they  shall  be  sustained  by  decrees  of  like  effect. 
We  ought  not  to  despair  of  convincing  Congress  of  that  which 
we  believe  to  be  true  and  reasonable.  Least  of  all  ought  this 
Committee  or  the  American  Bar  Association  to  trim  its  recom- 
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mendations  to  fit  possible  unfounded  objections  in  Congress  or 
elsewhere. 

The  proposed  plan  will  involve  a  minimum  of  change  in  the 
present  system  for  the  attainment  of  an  equally  beneficial 
change  in  its  working.  Only  one  new  judge  will  be  required 
— the  President  Judge  of  the  new  court.  There  will  be  the 
same  work  to  do  as  now,  and  the  same  men  to  do  it.  Some 
increase  in  the  number  of  circuit  judges  will  be  required ;  but 
that  increase  need  not  be  to  the  full  number  of  judges  in  the 
new  court,  because  the  removal  of  patent  appeals  from  the 
jurisdiction  of  the  Circuit  Courts  of  Appeals  will  greatly 
lessen  the  work  of  that  court.  Such  additional  judges  as  may 
be  needed  can  be  provided  from  time  to  time,  as  the  necessity 
may  appear. 

We  have  discussed  the  subject  with  reference  solely  to 
patents  for  inventions.  The  proposed  bill  includes  within  the 
jurisdiction  of  the  court  cases  arising  under  the  copyright  laws. 
All  the  arguments  which  have  been  offered  to  show  the  neces- 
sity of  a  single  court  for  the  final  decision  of  patent  cases  apply 
with  equal  force  to  copyright  cases,  except  that  the  interests 
involved  are  not  so  great  and  the  need  not  so  urgent.  But  the 
nature  of  the  property  is  the  same.  It  rests  upon  the  statute, 
which  promises  protection  for  it  in  all  parts  of  the  country. 
We  assume  that  it  will  be  agreed  by  all  that  if  such  a  court  as 
is  here  proposed  should  be  created,  the  subject  matter  of  copy- 
rights should  be  included  within  its  jurisdiction. 

With  these  observations,  the  Committee  submit  to  the  Asso- 
ciation for  its  consideration  the  following  draft  of  a  bill  to 
create  a  United  States  Court  of  Patent  Appeals. 

Edmund  Wetmorb, 
R.  S.  Taylor, 
Arthur  Steuart, 
William  C.  Strawbridge, 
Lysandbr  Hill. 
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Draft  of  Bill. 

An  Act  to  establish  a  United  States  Court  of  Patent  Appeals, 
and  to  define  and  regulate  the  jurisdiction  thereof,  and  to 
define  and  regulate  in  certain  cases  the  jurisdiction  of  other 
courts  of  the  United  States,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  Ho^ise  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^  That 
there  is  hereby  created  a  United  States  Court  of  Patent  Appeals, 
Tirhich  shall  consist  of  seven  judges,  of  whom  four  shall  consti- 
tute a  quorum,  and  which  shall  be  a  court  of  record  with 
original  and  appellate  jurisdiction  as  is  hereinafter  limited  and 
established.  Such  court  shall  prescribe  the  form  and  style  of 
its  seal  and  the  forms  of  its  writs  and  other  process  and  pro- 
cedure as  may  be  conformable  to  the  exercise  of  its  jurisdic- 
tion as  shall  be  conferred  by  laW.  It  shall  have  the  appoint- 
ment of  the  marshal  of  the  court,  who  shall  have  the  same 
powers  and  perform  the  same  duties  under  the  regulations  of 
the  court  as  are  now  provided  for  the  marshal  of  the  Supreme 
Court  of  the  United  States,  so  far  as  the  same  may  be  appli- 
cable. The  court  shall  also  appoint  a  clerk,  who  shall  have 
the  same  powers  and  perform  the  same  duties  now  possessed 
and  performed  by  the  clerk  of  the  Supreme  Court  of  the 
United  States,  so  far  as  the  same  may  be  applicable.  The 
salary  of  the  marshal  of  the  court  shall  be  three  thousand  five 
hundred  dollars  a  year,  and  the  salary  of  the  clerk  shall  be 
five  thousand  dollars  a  year,  both  to  be  paid  monthly  in  twelve 
equal  payments.  The  costs  and  fees  now  provided  by  law  in 
the  Supreme  Court  of  the  United  States  shall  be  the  costs  and 
fees  in  the  United  States  Court  of  Patent  Appeals ;  and  the  same 
shall  be  collected,  expended,  accounted  for,  and  paid  over  to 
the  Treasury  Department  of  the  United  States  in  the  same 
manner  as  is  provided  by  law  in  respect  to  the  costs  and  fees  in 
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the  Supreme  Court  of  the  United  States.  The  court  shall 
have  power  to  establish  all  needful  rules  and  regulations  for 
the  conduct  of  its  business. 

Sec.  2.  The  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  shall  appoint  a  President 
Judge  of  said  United  States  Court  of  Patent  Appeals ;  and  as 
vacancies  occur  shall  in  like  manner  appoint  others  to  fill  such 
vacancies  from  time  to  time.  The  acceptance  of  that  office  by 
a  judge  of  the  Circuit  Court  or  District  Court  of  the  United 
States  shall  vacate  his  office  as  Circuit  or  District  Judge. 

Sec.  3.  Upon  the  taking  effect  of  this  act  the  Chief  Justice 
of  the  United  States  shall  designate  in  writing  two  judges  of 
two  of  the  Circuit  Courts  of  the  United  States  (one  from  each) 
to  sit  as  associate  judges  of  the  United  States  Court  of  Patent 
Appeals  for  two  years  from  the  first  day  of  the  first  term  thereof, 
and  two  other  judges  of  two  other  Circuit  Courts  of  the  United 
States  (one  from  each)  to  sit  as  associate  judges  of  the  same 
court  for  four  years  from  the  first  day  of  the  first  term  thereof; 
and  two  other  judges  of  two  other  Circuit  Courts  of  the  United 
States  (one  from  each)  to  sit  as  associate  judges  of  the  same 
court  for  six  years  from  the  first  day  of  the  first  term  thereof. 
And  after  that,  as  the  periods  expire  for  which  such  designa- 
tions shall  have  been  made,  the  Chief  Justice  of  the  United 
States  shall  fill  the  vacancies  thus  occurring  by  designation  of 
other  judges  of  Circuit  Courts  of  the  United  States  to  sit  for 
periods  of  six  years  each.  In  case  of  the  death  or  disability 
of  any  associate  judge  of  the  said  court  the  Chief  Justice  shall 
designate  another  judge  of  a  Circuit  Court  of  the  United 
States  to  sit  for  the  unexpired  period  for  which  his  predecessor 
had  been  designated.  No  judge  shall  be  designated  to  sit  as 
associate  judge  in  the  United  States  Court  of  Patent  Appeals  for 
more  than  one  period  of  six  years  continuously ;  but  any  asso- 
ciate judge  of  said  court  whose  period  of  service  shall  expire 
after  not  more  than  three  years  of  service  continuously  may 
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be  designated  to  sit  for  a  further  period  of  six  years.  The 
designation  of  a  judge  of  the  Circuit  Court  of  the  United 
States  to  sit  as  associate  judge  of  the  United  States  Court  of 
Patent  Appeals  and  his  serrice  in'that  court  shall  not  vacate  his 
office  as  judge  of  the  Circuit  Court. 

Seo.  4.  A  term  of  the  United  States  Court  of  Patent  Appeals 
shall  be  held  annually  at  the  city  of  Washington,  beginning 
on  the  second  Monday  of  October  in  each  year,  and  the  same 
may  be  adjourned  from  time  to  time  as  the  court  shall  order. 
If,  at  any  time  for  the  meeting  of  the  court,  a  quorum  of  the 
judges  shall  not  be  present,  the  judges  present  may  adjourn 
the  court,  and,  if  necessary,  adjourn  again  from  time  to  time 
until  a  quorum  appear.  If,  at  any  sitting  of  the  court,  the 
President  Judge  shall  be  absent,  the  associate  judge  senior  in 
commission  as  judge  of  the  Circuit  Court  of  the  United 
States,  or  senior  in  age,  in  case  of  commissions  of  even  date, 
shall  preside.  Until  it  shall  be  otherwise  provided  by  Con- 
gress, the  sessions  of  the  court  shall  be  held  in  a  building  or 
rooms  to  be  provided  by  the  Marshal  of  the  District  of  Co- 
lumbia, under  the  direction  and  approval  of  the  Attorney 
General  of  the  United  States.  The  court  shall  by  order 
authorize  its  marshal  to  employ  such  deputies  and  assistants 
for  himself  and  the  clerk  of  the  court,  and  such  criers,  bailiffs 
and  messengers  as  the  business  of  the  court  shall  require,  and 
to  pay  the  salaries  of  such  employees  at  rates  of  compensation 
not  exceeding  those  paid  for  similar  services  in  the  Supreme 
Court  of  the  United  States,  and  to  pay  all  other  necessary  in- 
cidental expenses  of  the  court.  The  President  Judge  and 
each  of  the  associate  judges  shall  be  entitled  to  employ  a  clerk, 
whose  salary,  at  a  rate  not  exceeding  that  allowed  the  clerks  of 
the  Chief  Justice  and  associate  justices  of  the  Supreme  Court, 
shall  be  paid  as  part  of  the  expenses  of  the  court. 

Sec.  5.  The  President  Judge  of  the  United  States  Court  of 
Patent  Appeals  shall  receive  a  salary  of  twelve  thousand  dollars 
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per  year;  and  the  associate  judges  of  said  court  shall  each 
receive  a  salary  of  eleven  thousand  five  hundred  dollars  per 
year,  all  payable  in  twelve  equal  monthly  installments. 

Sbo.  6.  The  United  States  Court  of  Patent  Appeals  shall 
have  jurisdiction  to  hear  and  determine  appeals  and  writs  of 
error  from  final  judgments  and  decrees  in  the  Circuit  Courts 
of  the  United  States  in  cases  arising  under  the  laws  of 
the  United  States  relating  to  patents  for  inventions  and  to 
copyrights,  and  from  the  Supreme  Court  of  the  District 
of  Columbia  and  from  the  Commissioner  of  Patents,  in  cases 
arising  under  the  laws  of  the  United  States  relating  to 
patents  for  inventions,  applications  for  patents  for  inven- 
tions, including  interference  cases,  and  to  copyrights.  All 
such  appeals  shall  be  taken  within  six  months  after  the 
entry  of  the  order,  judgment  or  decree  sought  to  be  reviewed. 
The  practice,  procedure  and  forms  to  be  observed  in  the 
taking,  hearing  and  determination  of  such  appeals  and  writs 
of  error  shall  conform  to  the  practice,  procedure  and  forms 
observed  in  like  cases  in  the  Supreme  Court  of  the  United 
States,  subject  to  such  rules  and  regulations  as  shall  be  pre- 
scribed by  the  court  for  itself. 

Sec.  7.  Whenever,  by  an  interlocutory  order  or  decree  in  a 
Circtiit  Court  of  the  United  States  in  a  case  in  which  an 
appeal  may  be  taken  from  the  final  decree  of  such  court  to  the 
United  States  Court  of  Patent  Appeals,  an  injunction  or  re- 
straining order  shall  be  granted,  or  refused,  or  continued,  or 
vacated,  or  modified,  or  retained  without  modification  after 
motion  to  modify  the  same,  an  appeal  may  be  taken  from  such 
order  or  decree  by  the  party  aggrieved  to  the  United  States 
Court  of  Patent  Appeals ;  provided  that  the  appeal  must  be 
taken  within  thirty  days  from  the  entry  of  such  order  or 
decree ;  and  it  shall  take  precedence  in  the  appellate  court ; 
and  the  proceedings  in  other  respects  in  the  court  below  shall 
not  be  stayed  unless  otherwise  ordered  by  that  court,  or  the 
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United  States  Court  of  Patent  Appeals,  or  a  judge  thereof, 
during  the  pendency  of  such  appeal. 

Seo.  8.  The  United  States  Court  of  Patent  Appeals  shall 
have  exclusive  original  jurisdiction  to  hear  and  determine  all 
suits  brought  by  the  United  States  to  annul  or  change  letters 
patent  granted  for  inventions  or  to  annul  or  set  aside  copy- 
rights. All  such  suits  shall  be  by  bill  in  equity  in  the 
name  of  the  United  States  of  America  upon  the  relation  of 
the  Attorney  General ;  and  from  the  final  decree  of  the  United 
States  Court  of  Patent  Appeals  in  every  such  suit  an  appeal 
may  be  taken  within  one  year  to  the  Supreme  Court  of  the 
United  States.  The  practice,  forms  and  procedure  in  the 
taking,  hearing  and  determination  of  such  appeals  shall  con- 
form to  the  practice,  forms  and  procedure  in  the  case  of 
appeals  from  the  Circuit  Courts  of  the  United  States  to  the 
Supreme  Court  of  the  United  States ;  provided  that  nothing 
in  this  section  contained  shall  be  construed  to  authorize  the 
bringing  of  any  suit  by  the  United  States  not  now  authorized 
by  law  to  annul  or  change  any  patent  granted  for  an  inven- 
tion, or  annul  or  set  aside  any  trade-mark  or  copyright. 

Sec.  9.  The  President  Judge  and  the  associate  judges  of  the 
United  States  Court  of  Patent  Appeals  shall  each  exercise  the 
same  powers  in  term  and  in  vacation  in  the  allowance  of  appeals, 
supersedeas  orders  and  other  matters  incidental  to  the  jurisdic- 
tion and  business  of  the  court  as  are  now  exercised  by  the 
Chief  Justice  and  Associate  Justices  of  the  Supreme  Court  of 
the  United  States  in  relation  to  the  business  and  jurisdiction 
of  that  court. 

Sec.  10.  The  decisions  of  the  United  States  Court  of  Patent 
Appeals  in  all  cases  within  its  appellate  jurisdiction  shall  be  final 
except  that  it  shall  be  competent  for  the  Supreme  Court  of  the 
United  States  to  require,  by  certiorari  or  otherwise,  any  such 
case  to  be  certified  to  it  for  its  review  and  determination  with 
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the  same  power  and  authority  in  the  case  as  though  it  had  been 
carried  by  appeal  or  writ  of  error  from  the  trial  court  directly 
to  the  Supreme  Court. 

Sec.  11.  Whenever  any  case  shall  have  been  certified  from 
the  United  States  Court  of  Patent  Appeals  to  the  Supreme  Court 
of  the  United  States  by  certiorari^  or  otherwise,  it  shall  be,  upon 
its  determination  by  the  Supreme  Court,  remanded  to  the  Cir- 
cuit Court  of  the  United  States  or  other  court  or  tribunal 
in  which  it  originated  for  further  proceedings  to  be  taken  in 
pursuance  of  such  determination.  In  every  case  determined 
by  the  Supreme  Court  of  the  United  States  upon  appeal  from 
a  judgment  or  decree  of  the  United  States  Court  of  Patent 
Appeals  rendered  in  the  exercise  of  its  original  jurisdiction  the 
case  shall  be  remanded  to  the  United  States  Court  of  Patent 
Appeals  for  further  proceedings  to  be  taken  in  pursuance  of  such 
determination.  And  in  every  case  determined  by  the  United 
States  Court  of  Patent  Appeals  upon  appeal  or  writ  of  error,  the 
case  shall  be  remanded  to  the  Circuit  Court  of  the  United 
States  or  other  court  or  tribunal  from  whence  it  came  for 
further  proceedings  to  be  taken  in  pursuance  of  such  determi- 
nation. 

Sec.  12.  All  appeals  and  writs  of  error  in  cases  in  which 
appellate  jurisdiction  is  by  this  act  conferred  upon  the  United 
States  Court  of  Patent  Appeals  which  shall  have  been  pending 
without  hearing  in  the  United  States  Circuit  Courts  of  Appeals 
for  six  calendar  months  prior  to  the  taking  effect  of  this  act 
shall  be  transferred  from  such  Circuit  Courts  of  Appeals  to  the 
United  States  Court  of  Patent  Appeals  and  be  heard  and  deter- 
mined in  that  court  as  though  they  had  been  taken  there  from 
the  trial  court  by  appeal  or  writ  of  error ;  all  other  appeals 
and  writs  of  error  in  cases  in  which  appellate  jurisdiction  is 
by  this  act  conferred  upon  the  United  States  Court  of  Patent 
Appeals  which  shall  be  pending  in  the  United  States  Circuit 
Courts  of  Appeals  at  the  time  of  the  taking  effect  of  this  act  shall 
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remain  and  be  heard  and  determined  bj  the  United  States  Cir- 
cuit Courts  of  Appeals  in  which  thej  may  be  pending,  respect- 
ively, as  though  this  act  had  not  been  passed. 

< 

Sec.  13.  After  the  taking  effect  of  this  act  no  appeal  or 
writ  of  error  shall  be  taken  from  any  Circuit  Court  of  the 
United  States  to  any  United  States  Circuit  Court  of  Appeals 
in  any  case  in  which  an  appeal  or  writ  of  error  may  be  taken 
to  the  United  States  Court  of  Patent  Appeals  under  the  provi- 
sions of  this  act. 

Sec.  14.  All  laws  and  parts  of  laws  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  15.  This  act  shall  take  effect  and  be  in  force  on  the 
day  of  190     . 


OF  THB 
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LAW. 

(Aa  adopted  ai  the  meeting  of  the  American  Bar  AMOcUitum  at  Hot 

SprinffBt  Virginiaj  August  98y  190S,) 

Trade-Mark  Law. 

To  the  American  Bar  Association : 

At  the  last  session  of  the  Patent  Section  of  the  American 
Bar  Association  the  following  resolution  was  adopted : 

'^  That  it  is  the  sense  of  the  Patent  Section  of  the  American 
Bar  Association  that  a  comprehensive  national  trade-mark  law 
should  be  enacted  by  Congress  which  will  provide  for  the 
registration  in  the  United  States  Patent  Office  of  trade-marks 
used  in  interstate  commerce  as  well  as  in  foreign  commerce,  and 
also  contain  provision  to  fulfil  certain  treaty  obligations  which 
have  been  entered  into  by  the  United  States  government  with 
foreign  nations  on  the  subject  of  trade-marks. 

'^  Therefore,  it  is  resolved  that  the  Standing  Committee  on 
Patent,  Trade-mark  and  Copyright  Law  be,  and  they  are 
hereby  requested  to  frame  a  bill  containing  provisions  as  above 
indicated  and  report  such  bill  to  the  next  meeting  of  this 
Section,  having  previously  complied  with  the  requirements  of 
the  by-laws  of  this  Association  as  to  printing  and  distribu- 
tion of  the  Committee's  report  before  the  meeting." 

This  action  of  the  Patent  Section  was  subsequently  ratified 
by  the  Association.     (See  1902  Report,  pages  589,  86.) 

In  compliance  with  this  instruction  the  Standing  Committee 
took  up  the  question  of  the  preparation  of  a  bill  for  the  regis- 
tration and  protection  of  trade-marks  used  in  foreign  and  in- 
terstate commerce  or  with  the  Indian  tribes. 

(475) 
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They  found  pending  before  Congress  two  bills  which  had 
been  prepared,  one  by  the  majority  of  the  Commission  ap- 
pointed by  Congress  to  revise  the  Patent  and  Trade-mark 
Laws  of  the  United  States  and  the  other  by  a  minority  of  that 
Commission. 

The  Committee  studied  these  two  bills  carefully  and  reached 
the  conclusion  that  the  minority  bill  was  more  closely  in  ac- 
cord with  the  spirit  of  the  American  Law  of  Trade-marks  than 
the  majority  bill,  and,  therefore,  the  preferable  one  of  the  two. 

The  bill  prepared  by  Mr.  Greeley  of  the  Commission,  as 
the  minority  bill,  did  not,  however,  contain  any  criminal 
remedy  for  the  wilful  forgery  and  utterance  of  a  registered 
trade-mark. 

The  opinion  of  the  Committee  upon  this  subject  cannot  be 
better  expressed  than  by  quoting  the  language  of  the  Senate 
Committee  in  making  its  report  upon  House  Bill  No.  3109, 
relating  to  pure  food ;  the  Committee  said : 

"Believing  that  counterfeit  goods  which  are  traded  for 
honest  dollars  should  be  placed  under  the  same  ban  as  coun- 
terfeit dollars  traded  for  honest  goods,  this  Committee  recom- 
mends that  the  Bill  H.  R.  3109  do  pass." 

The  Committee  is  of  the  opinion  that  criminal  clauses  should 
be  added  to  the  bill  prepared  by  Mr.  A.  P.  Greeley.  This 
has  been  done,  and  the  following  bill  is  Mr.  Greeley*s  bill 
with  civil  and  criminal  clauses  altered  and  added. 

The  purpose  of  the  bill  is  to  secure  the  registration  in  the 
United  States  Patent  Office  of  all  trade-marks  in  use  by 
citizens  of  the  United  States  or  foreigners  selling  their  goods 
in  the  United  States,  and  for  this  purpose  it  removes  all 
power  and  jurisdiction  of  the  Commissioner  of  Patents  to 
reject  applications  for  registration  of  trade-marks  upon  the 
grounds  usually  relied  upon  under  the  present  act  by  that 
officer  and  his  subordinates. 

The  bill  specifies  in  Section  5  the  grounds  upon  which  an  ap- 
plication may  be  rejected  and  limits  the  power  of  the  Commis- 
sioner to  reject  applications  on  the  following  grounds: 
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(1)  Immoral  or  scandalous  matter. 

(2)  Flag  or  coat  of  arms  or  other  insignia  of  the  United 
States,  or  any  state  or  municipality,  or  of  any  foreign  nation. 

(3)  Marks  identical  with  any  registered  trade-mark  for  the 
same  class  of  merchandise. 

(4)  Marks  identical  with  any  known  trade-mark  for  the 
same  class  of  merchandise,  whether  registered  or  not. 

(5)  The  mere  name  of  an  individual,  firm,  corporation  or 
association. 

(6)  Words  or  devices  merely  descriptive  of  the  goods  with 
which  they  are  used,  or  the  character  or  quality  of  the  same. 

(7)  The  name  of  a  locality,  unless  coupled  with  a  disclaimer 
admitting  the  rights  of  others  doing  business  in  the  same 
locality. 

Every  other  form  or  character  of  name,  mark  or  device  used 
by  a  manufacturer,  trader  or  other  person,  firm  or  corporation, 
as  a  trade-mark,  may  be  registered  and  cannot  be  refused  reg- 
istration by  the  Commissioner  of  Patents.  The  fee  for  regis- 
tration is  reduced  to  ten  dollars,  and  the  term  of  registration 
is  ten  years. 

There  are  certain  clauses  carefully  drawn  to  bring  the  leg- 
islation of  the  United  Stfttes  into  accord  with  treaties  which 
the  United  States  has  made  with  foreign  nations. 

The  remedial  clauses  of  the  act  are  divided  into  two  gen- 
eral classes.  Certain  of  the  sections  provide  for  civil  remedies 
and  other  sections  for  criminal  remedies.  The  civil  sections 
as  well  as  the  criminal  sections  relate  to  two  classes  of  cases : 

1st.  Cases  in  which  the  acts  of  the  defendant  are  committed 
in  interstate  commerce,  and 

2d.  Cases  in  which  the  trade-mark  is  used  by  the  owner  in 
interstate  commerce,  and  the  acts  of  the  defendant  are  such  as 
to  interfere  with  that  commerce. 

Sections  covering  both  of  these  classes  of  cases  have  been 
drawn  so  as  to  be  complete  in  themselves  and  entirely  inde- 
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pendent  of  each  other,  in  order  that,  if  one  set  should  fall 
because  not  within  the  commerce  clause  of  the  Constitution, 
the  others  may  stfind  and  afford  some  remedy  in  a  limited  class 
of  cases. 

Respectfully  submitted, 

Edmond  Wbtmore, 

Chairman^ 
R.  S.  Taylor, 
Ltsander  Hill, 
Wm.  C.  Strawbridgb, 
Arthur  Stbuart. 
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A  BILL  TO  Revise  the  Laws  of  the  Unitbb  States 

Relating  to  Trade-Marks. 

■ 

Be  it  enacted  hy  the  Senate  and  H(yu%e  of  Mepresentatives 
of  the  United  States  of  America  in  Congress  assembled^ 

Sec.  1.  That  any  person  claiming  to  be  the  owner  of  a 
trade-mark  used  in  commerce  among  the  several  states,  or  in 
commerce  with  foreign  nations  or  with  the  Indian  tribes,  pro- 
vided such  person  is  domiciled  within  the  territory  of  the 
United  States,  and  any  person  claiming  to  be  the  owner  of  a 
trade-mark,  who  is  located  in  any  foreign  country,  which  by 
treaty,  convention,  or  law,  affords  similar  privileges  to  citizens 
of  the  United  States,  may,  upon  payment  of  the  prescribed 
fees,  and  otherwise  complying  with  the  requirements  of  this 
act,  obtain  registration  therefor. 

Sec.  2.  That  before  any  owner  of  a  trade-mark  shall  be  en- 
titled to  registration  thereof  he  shall  make  application  therefor 
in  writing  to  the  Secretary  of  Commerce  and  Labor,  and  shall 
file  in  the  Department  of  Commerce  and  Labor  a  statement 
signed  by  him  specifying  his  name,  domicile  and  citizenship, 
and  the  location  of  his  industrial  or  commercial  establishment, 
the  class  or  classes  of  merchandise  and  the  particular  descrip- 
tion of  goods  comprised  in  such  class  to  which  the  particular 
trade-mark  has  been  appropriated,  a  description  of  the  trade- 
mark itself,  if  considered  necessary  by  the  applicant  or  required 
by  the  Secretary  in  the  particular  case,  a  statement  of  the 
mode  in  which  the  trade-mark  is  applied  to  goods,  and  a  state- 
ment of  the  length  of  time  during  which  it  has  been  used. 
With  this  statement  shall  be  filed  a  facsimile  drawing  of  the 
trade-mark,  signed  by  the  applicant  or  his  attorney  in  fact, 
and  such  number  of  specimens  of  the  trade-mark  as  actually 
used,  as  may  be  required  by  the  Secretary  of  Commerce  and 
Labor. 
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Sec.  3.  That  the  application  required  by  Section  2  of  this 
act,  if  made  by  the  owner  of  a  trade-mark  domiciled  within 
the  territory  of  the  United  States,  shall  be  accompanied  by  a 
written  declaration,  verified  by  the  applicant,  that  he  believes 
himself  to  be  the  owner  of  the  trade-mark  sought  to  be  reg- 
istered, and  that  no  other  person,  firm,  corporation  or  associa- 
tion has  a  right  to  use  such  trade-mark,  either  in  the  identical 
form  or  in  any  such  near  resemblance  thereto  as  might  be 
calculated  to  deceive ;  that  such  trade-mark  is  used  in  com- 
merce among  the  several  states,  or  in  commerce  with  foreign 
nations  or  with  the  Indian  tribes,  and  that  the  facsimile  draw- 
ing and  specimens,  if  any,  truly  represent  the  trade-mark 
sought  to  be  registered.  The  application,  if  made  by  the 
owner  of  a  trade-mark  located  in  a  foreign  country,  shall  be 
accompanied  by  a  written  declaration,  verified  by  the  applicant, 
that  he  believes  himself  to  be  the  owner  of  the  trade-mark 
sought  to  be  registered ;  that  he  has  registered  the  same,  or 
has  regularly  filed  an  application  for  registration  thereof  in 
the  foreign  country  in  which  he  is  located,  of  which  registra- 
tion or  application,  as  the  case  may  be,  he  shall  state  the  date ; 
that  no  other  person,  firm,  corporation  or  association  has  the 
right  to  use  such  trade-mark,  either  in  the  identical  form  or  in 
any  such  near  resemblance  thereto  as  might  be  calculated  to 
deceive,  and  that  the  facsimile  drawings  and  specimens,  if 
any,  truly  represent  the  trade-mark  sought  to  be  registered. 

In  case  the  owner  of  the  trade-mark  is  a  firm,  corporation, 
association,  state  or  municipality  the  declaration  may  be  made 
by  a  member  of  the  firm  or  an  officer  of  the  corporation,  asso- 
ciation, state  or  municipality. 

The  declaration  required  by  this  section  may  be  made  be- 
fore any  person  within  the  United  States  authorized  by  law  to 
administer  oaths,  or,  when  the  applicant  resides  in  a  foreign 
country,  before  any  minister,  chargi  (Toff  air eSy  consul  Or  com- 
mercial agent  holding  commission  under  the  government  of 
the  United  States. 
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Sec.  4.  That  every  applicant  for  the  registration  of  a  trade- 
mark not  domiciled  in  the  United  States  shall,  before  the 
issuance  of  the  certificate  of  registration,  designate  by  a  notice 
in  writing  filed  in  the  Department  of  Commerce  and  Labor 
some  person  residing  within  the  United  States  on  whom  pro- 
cess or  notice  of  proceedings  affecting  the  right  of  ownership 
in  the  trade-mark  of  which  he  may  claim  to  be  the  owner, 
brought  under  the  provisions  of  this  act  or  under  other  laws 
of  the  United  States  may  be  served  with  the  same  force  and 
effect  as  if  served  upon  the  applicant  or  registrant  in  person. 

Sec.  5.  That  no  mark  by  which  the  goods  of  the  person 
claiming  to  be  the  owner  of  the  mark  may  be  distinguished 
from  other  goods  of  the  same  class,  shall  be  refused  registra- 
tion as  a  trade-mark  on  account  of  the  nature  of  such  mark, 
unless  such  mark 

(a)  Consists  of  or  comprises  immoral  or  scandalous  matter. 

{b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other 
insignia  of  the  United  States,  or  any  simulation  thereof,  or 
of  any  state  or  municipality,  or  of  any  foreign  nation. 

Provided^  That  marks  which  are  identical  with  a  registered 
or  known  trade-mark  in  use  by  another,  and  appropriated  to 
the  same  class  of  merchandise,  or  which  so  nearly  resemble 
a  registered  or  known  trade-mark  in  use  by  another,  for  the 
same  class  of  merchandise,  as  to  be  likely  to  cause  confusion 
or  mistake  in  the  mind  of  the  public,  or  to  deceive  purchasers, 
shall  not  be  registered.     And 

Provided^  That  marks  which  consist  merely  in  or  include 
the  name  of  an  individual,  firm,  corporation  or  association, 
not  written,  printed,  impressed  or  woven  in  some  particular  or 
distinctive  manner,  or  which  consist  merely  in  words  or  devices 
which  are  descriptive  of  the  goods  with  which  they  are  used, 
or  of  the  character  or  quality  of  such  goods,  or  which  consist 
of  the  name  of  a  locality,  shall  not  be  registered,  unless  the  ap- 
plicant for  registration  states  in  his  application,  that  he  makes 
no  claim  to  the  exclusive  use  of  such  portion  of  said  mark  as 
31 
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against  others  who  may  use  the  same  without  fraudulent  or 
deceptive  intent. 

Sec.  6.  That  any  application  for  registration  of  a  trade- 
mark filed  in  this  country  by  any  person  who  has  previously 
regularly  filed  in  any  foreign  country  which  by  treaty,  con- 
vention or  law  afibrds  similar  privileges  to  citizens  of  the 
United  States,  an  application  for  the  registration  of  the  same 
trade-mark  shall  be  accorded  the  same  force  and  efiect  as  would 
be  accorded  to  the  same  application  if  filed  in  this  country  on 
the  date  on  which  application  for  registration  of  the  same  trade- 
mark was  first  filed  in  such  foreign  country,  provided  such  ap- 
plication is  filed  in  this  country  within  four  months  fr6m  the 
date  on  which  the  application  was  first  filed  in  such  foreign 
country. 

Sec.  7.  That  on  the  filing  of  any  application  for  registra- 
tion of  a  trade-mark  which  complies  with  the  requirements  of 
Sections  2  and  3  of  this  act,  and  the  payment  of  the  fees 
required  by  this  act,  the  Secretary  of  Commerce  and  Labor 
shall  cause  an  examination  thereof  to  be  made ;  and  if  on  such 
examination  it  shall  appear  that  the  applicant  is  entitled  to 
registration  under  the  provisions  of  this  act,  the  Secretary 
shall  issue  a  certificate  of  registration  therefor. 

Sec.  8.  That  whenever,  on  examination,  an  application  for 
registration  of  a  trade-mark  is  refused,  the  Secretary  shall 
notify  the  applicant  thereof,  giving  him  briefly  the  reasons  for 
such  refusal,  together  with  such  information  and  references  as 
may  be  useful  in  judging  of  the  propriety  of  persisting  in, 
modifying  or  abandoning  his  application ;  and  if,  after  re- 
ceiving such  notice,  the  applicant  persists  in  his  claim  of  right 
to  registration,  either  with  or  without  modifying  his  applica- 
tion, his  application  shall  be  re-examined. 

Sec.  9.  That  upon  failure  of  the  applicant  to  complete  his 
application  for  registration  within  one  year  after  the  filing  of 
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any  part  thereof,  or  upon  his  failure  to  prosecute  his  applica- 
tion within  one  year  after  any  action  therein,  of  which  notice 
shall  have  been  given  to  the  applicant,  such  application  shall 
be  regarded  as  abandoned,  unless  it  be  shown  to  the  satisfac- 
tion of  the  Secretary  that  ^uch  delay  was  unavoidable ;  but 
the  abandonment  of  such  application  shall  not  be  construed 
to  be  an  abandonment  of  any  right  to  the  trade-mark  for  the 
registration  of  which  such  application  was  made. 

Sec.  10.  That  whenever  application  is  made  for  the  reg- 
istration of  a  trade-mark  which  is  substantially  identical  with 
a  trade-mark  appropriated  to  the  same  class  of  goods  for  which 
a  certificate  of  registration  has  been  previously  issued  to  an- 
other, and  is  still  in  force,  or  for  registration  of  which  another 
has  previously  made  application,  or  which  so  nearly  resembles 
such  trade-mark  as,  in  the  opinion  of  the  Secretary,  to  be 
likely  to  be  mistaken  therefor  by  the  public,  and  the  applicant 
shall  show,  to  the  satisfaction  of  the  Secretary,  that  he  used 
the  trade-mark  of  his  application  prior  to  the  date  of  fil- 
ing of  the  application  on  which  such  previous  registration  was 
granted,  dt*  the  date  of  filing  of  such  prior  application,  as  the 
case  may  be,  or  shall  show  to  the  satisfaction  of  the  Secre- 
tary that  the  registrant  or  prior  applicant  has  abandoned  the 
use  of  such  trade-mark,  the  Secretary  shall  suspend  such 
later  application  and  give  notice  thereof  to  the  registrant  or 
prior  applicant,  as  the  case  may  be.  If  within  such  time,  not 
less  than  thirty  days  from  such  notice  as  the  Secretary  shall 
prescribe,  the  registrant  or  prior  applicant  files  in  the  Depart- 
ment of  Commerce  and  Labor  notice  of  opposition  to  the  grant 
of  such  application,  stating  the  reasons  therefor,  the  Secretary 
shall  declare  that  an  interference  exists  as  to  such  trade-mark, 
and  shall  direct  the  examiner  in  charge  of  the  case  to  deter- 
mine the  question  of  ownership  of  such  trade-mark.  And  the 
Secretary  shall  issue  a  certificate  of  registration  to  the  party 
who  is  adjudged  to  be  the  owner  of  the  trade-mark,  unless  the 
adverse  party  appeals  from   the   decision   of   the  examiner 
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within  such  time,  not  less  than  twenty  dajs,  as  the  Secretary 
shall  prescribe,  and  in  case  of  an  appeal  the  Secretary  shall 
issue  the  certificate  of  registration  to  the  successful  party,  and 
if  the  interference  involve  an  application  for  registration  and 
certificate  previously  issued,  and  the  decision  be  finally  ren- 
dered in  favor  of  the  applicant  and  against  the  registrant,  the 
certificate  of  registration  previously  issued  shall  be  cancelled. 
If  the  registrant  or  prior  applicant,  after  due  notice,  shall  fail 
to  file  notice  of  opposition  within  thirty  days,  the  Secretary 
shall  issue  a  certificate  of  registration  to  the  later  applicant. 

Sec.  11.  That  every  applicant  for  the  registration  of  a 
trade-mark  or  for  the  renewal  of  the  registration  of  a  trade- 
mark whose  application  has  been  twice  refused,  and  every 
party  to  an  interference  as  to  a  trade-mark,  may  appeal  from 
the  decision  of  the  examiner  in  charge  of  trade-marks  to  the 
Secretary  in  person,  having  once  paid  the  fee  for  such  appeal. 

Sec.  12.  If  an  applicant  for  registration  of  a  trade-mark, 
or  such  party  to  an  interference  as  to  a  trade-mark,  is  dis- 
satisfied with  the  decision  of  the  Secretary  of  Conftnerce  and 
Labor,  he  may  appeal  to  the  Court  of  Appeals  of  the  District 
of  Columbia  on  complying  with  the  conditions  required  in  case 
of  an  appeal  from  the  decision  of  the  Commissioner  by  an 
applicant  for  patent  or  a  party  to  an  interference  as  to  an 
invention. 

Sec.  18.  That  the  Secretary  of  Commerce  and  Labor  is 
authorized  to  record  in  the  Department  of  Commerce  and 
Labor  the  transfer  of  the  property  right  in  any  registered 
trade-mark,  or  in  any  trade-mark  for  which  application  for 
registration  has  been  made.  But  no  such  transfer  of  a  trade- 
mark shall  be  recorded  unless  it  shall  appear  that  such  transfer 
was  made  with,  or  as  a  part  of,  a  transfer  of  the  good  will  of 
the  business  in  which  such  trade-mark  was  used.  Any  trans- 
fer of  the  good  will  of  the  business  in  which  a  particular  trade- 
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mark  is  used,  shall  be  deemed  a  transfer  of  such  trade-mark, 
and  may  be  recorded  unless  the  parties  thereto  expressly  stipu- 
late to  the  contrary. 

Sec.  14.  That  certificates  of  registration  of  trade-marks 
shall  be  issued  in  the  name  of  the  United  States  of  America, 
under  the  seal  of  the  Department  of  Commerce  and  Labor, 
and  shall  be  signed  by  the  Secretary  of  Commerce  and  Labor, 
and  a  record  thereof,  together  with  printed  copies  of  the  draw- 
ings, statement  of  the  applicant,  and  description,  if  any,  shall 
be  kept  in  books  for  that  purpose.  The  certificate  shall  state 
the  date  on  which  the  application  for  registration  was  deposited 
in  the  Department  of  Commerce  and  Labor.  Certificates  of 
registration  of  trade-marks  may  be  issued  to  the  assignee  of 
the  applicant;  but  the  assignment  must  first  be  entered  of 
record  in  the  Department  of  Commerce  and  Labor.  Written 
or  printed  copies  of  any  records,  books,  papers  or  drawings 
relating  to  trade-marks,  belonging  to  the  Department  of  Com- 
merce and  Labor,  and  of  certificates  of  registration  authen- 
ticated by  the  seal  of  the  Department  of  Commerce  and  Labor 
and  certified  by  the  Secretary  or  Assistant  Secretary  thereof, 
shall  be  evidence  in  all  cases  wherein  the  originals  could  be 
evidence ;  and  any  person  making  application  therefor  and 
paying  the  fee  required  by  law  shall  have  certified  copies 
thereof. 

Sec.  15.  That  a  certificate  of  registration  shall  remain  in 
force  for  ten  years,  except  that  in  case  of  trade-marks  pre- 
viously registered  in  a  foreign  country,  such  certificate  shall 
cease  to  be  in  force  on  the  date  on  which  the  trade-mark  ceases 
to  be  protected  in  such  foreign  country  and  shall  in  no  case 
remain  in  force  more  than  ten  years,  unless  renewed.  Cer- 
tificates of  registration  may  be,  from  time  to  time,  renewed 
for  like  periods  on  payment  of  the  renewal  fees  required  by 
this  act  upon  request  by  the  registrant,  his  legal  representa- 
tives or  transferees  of  record  in  the  Department  of  Commerce 
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and  Labor,  provided  such  request  is  made  prior  to  the  expira- 
tion of  the  term  for  which  the  certificates  of  registration  were 
issued  or  renewed.  Certificates  of  registration  in  force  at  the 
date  at  which  this  act  takes  effect  shall  remain  in  force  for 
the  term  for  which  they  were  issued,  but  shall  be  renewable 
on  the  same  conditions  and  for  the  same  periods  as  certificates 
issued  under  the  provisions  of  this  act,  and  when  so  renewed 
shall  have  the  same  force  and  effect  as  certificates  issued  under 
this  act. 

If,  upon  a  showing  satisfactory  to  the  Secretary  of  Com- 
merce and  Labor,  it  shall  appear  that  a  trade-mark  has  been 
registered  based  upon  false  or  fraudulent  claim  of  ownership 
by  the  applicant,  and  that  the  applicant  or  registrant  is  not 
the  owner  thereof,  the  Secretary  shall  strike  the  said  mark 
from  the  register  and  cancel  the  certificate  of  registration. 

Sec.  16.  That  the  following  shall  be  the  rates  for  trade- 
mark fees : 

On  filing  each  original  application  for  registration  of  a  trade- 
mark, ten  dollars. 

On  filing  each  application  for  renewal  of  registration  of  a 
trade-mark,  five  dollars. 

On  an  appeal  for  the  first  time  from  the  examiner  in  charge 
of  trade-marks  to  the  Secretary  of  Commerce  and  Labor,  ten 
dollars. 

On  an  appeal  for  the  first  time  from  the  decision  of  the 
examiner  in  charge  of  interferences,  awarding  ownership  of  a 
trade  mark,  to  the  Secretary  of  Commerce  and  Labor,  fifteen 
dollars. 

For  certified  and  uncertified  copies  of  certificates  of  regis- 
tration and  other  papers,  and  for  recording  transfers  and  other 
papers,  the  same  fees  as  required  by  law  for  such  copies  of 
patents  and  for  recording  assignments  and  other  papers  relat- 
ing to  patents. 

Sec.  17.  That  sections  forty-nine  hundred  and  thirty-five 
and   forty-nine  hundred  and  thirty-six,  relating  to  the  pay- 
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ment  of  patent  fees  and  to  the  repayment  of  fees  paid  by  mis- 
take^ are  hereby  made  applicable  to  trade-mark  fees. 

Sec.  18.  That  the  Secretary  of  Commerce  and  Labor  may, 
from  time  to  time,  establish  regulations  not  inconsistent  with 
law  for  the  conduct  of  proceedings  in  reference  to  the  registra- 
tion of  trade-marks  provided  for  by  this  act. 

Sec.  19.  That  the  registration  of  a  trade-mark  under  the 
provisions  of  this  act  shall  be  prima  facie  evidence  of  owner- 
ship. Any  person  who  shall,  without  the  consent  of  the  owner 
thereof,  reproduce,  counterfeit,  copy  or  colorably  imitate  any 
such  trade-mark,  and  affix  the  same  to  merchandise  of  sub- 
stantially the  same  descriptive  properties  as  those  described  in 
the  registration,  or  to  labels,  signs,  packages,  wrappers,  or 
receptacles  intended  to  be  used  upon  or  in  connection  with  the 
sale  of  merchandise  of  substantially  the  same  descriptive  prop- 
erties as  those  described  in  such  registration,  and  shall  use  the 
same  in  commerce  with  a  foreign  nation,  or  among  the  several 
states,  or  with  the  Indian  tribes,  shall  be  liable  to  an  action  at 
law  for  damages  therefor,  at  the  suit  of  the  owner  thereof; 
and  the  party  aggrieved  shall  also  have  his  remedy  according 
to  the  course  of  equity  to  enjoin  the  wrongful  use  of  such 
trade-mark  in  foreign  commerce,  or  among  the  several  states, 
or  with  the  Indian  tribes,  in  any  court  having  jurisdiction  over 
the  person  guilty  of  such  wrongful  act ;  and  upon  a  decree 
being  rendered  in  any  such  case  for  an  infringement,  the 
complainant  shall  be  entitled  to  recover,  in  addition  to  the 
profits  to  be  accounted  for  by  the  defendant  the  damages  the 
complainant  has  sustained  thereby  and  the  court  shall  assess 
the  same,  or  cause  the  same  to  be  assessed  under  its  direction, 
and  whenever  in  any  action  a  verdict  is  rendered  for  the 
plaintiff,  the  court  may  enter  judgment  thereon  for  any  sum 
above  the  amount  found  by  the  verdict  as  the  damages  sus- 
tained, according  to  the  circumstances  of  the  case,  not  ex- 
ceeding three  times  the  amount  of  such  verdict,  together  with 


488   REPORT  OF  COMMITTEE  ON  PATENT,  TRADE-MARE 

costs.  And  in  any  case  where  a  verdict  has  been  found  for 
the  plaintiff,  or  an  injunction  issued,  the  court  may  order  the 
delivery  up,  and  the  destruction  of  all  labels,  signs,  packages, 
etc.,  upon  which  the  defendant  may  have  used  the  trade-mark 
of  the  plaintiff,  or  complainant,  or  the  colorable  imitation 
thereof. 

Sec.  20.  Any  injunction  that  may  be  granted  upon  hearing 
after  notice  to  the  defendant  by  any  Circuit  Court  of  the  United 
States,  or  by  a  judge  thereof,  restraining  and  enjoining  the  in- 
fringement of  any  trade-mark  registered  under  the  provisions 
of  this  act,  may  be  served  on  the  parties  against  whom  such 
injunction  may  be  granted  anywhere  in  the  United  States, 
and  shall  be  operative  and  may  be  enforced  by  proceedings  to 
punish  for  contempt  or  otherwise  by  any  other  Circuit  Court 
or  judge  in  the  Uhited  States.  The  Circuit  Courts  or  judges 
thereof  shall  have  jurisdiction  to  enforce  said  injunction,  as 
herein  provided,  as  fully  as  if  the  action  were  pending  or 
brought  in  the  circuit  in  which  said  motion  was  made. 

The  clerk  of  the  court  or  judge  granting  the  injunction 
shall,  when  required  so  to  do  by  the  court  hearing  the  appli- 
cation to  enforce  said  injunction,  transmit  without  delay  to 
said  court  a  certified  copy  of  all  the  papers  on  which  the  said 
injunction  was  granted  that  are  on  file  in  his  office. 

Sec.  21.  Whenever  a  trade-mark,  duly  registered  under 
and  in  accordance  with  the  provisions  of  this  act,  shall  be  used 
by  the  owner  thereof  in  foreign  commerce  or  in  commerce 
among  the  several  states  or  with  the  Indian  tribes,  any  person 
who  shall,  without  the  consent  of  the  owner  thereof,  apply 
such  trade-mark  or  a  counterfeit  copy  or  deceptive  imitation 
thereof  to  merchandise  of  substantially  the  same  class  or  de- 
scription as  described  in  such  registration  in  any  state  or  ter- 
ritory into  which  merchandise  lawfully  bearing  said  registered 
trade-mark  is  imported,  or  from  which  it  is  exported ;  or  who 
shall  apply  such  trade-mark  to  labels,  signs,  packages,  wrap- 
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pers  or  receptacles  intended  to  be  used  upon  or  in  connection 
with  the  sale  of  such  merchandise  in  any  such  state  or  terri- 
tory, or  who  shall  knowingly  sell  or  offer  for  sale  in  any  such 
state  or  territory  merchandise  so  marked  or  such  labels,  signs, 
packages  or  receptacles  intended  to  be  used  as  aforesaid, 
knowing  such  to  be  the  intention ;  and  who  shall  persist  in 
either  of  these  acts  after  being  notified  of  such  registration 
and  requested  to  desist  therefrom,  shall  be  deemed  guilty  of 
contributing  to  impair  the  protection  afforded  by  such  trade- 
mark in  foreign  or  interstate  commerce  or  in  commerce  with 
the  Indian  tribes,  and  shall  be  liable  to  an  action  at  law 
for  damages  therefor  at  the  suit  of  the  owner  thereof,  and  the 
party  aggrieved  shall  also  have  his  remedy  according  to  the 
course  of  equity  to  enjoin  such  unlawful  use  of  such  trade- 
mark, and  all  the  wrongful  acts  herein  specified,  in  any  court 
haying  jurisdiction  over  the  person  guilty  of  such  wrongful 
acts ;  and  the  party  aggrieved  shall  have  the  same  remedy  for 
the  violation  of  the  provisions  of  this  section  as  are  provided  in 
Section  19  for  the  violation,  of  the  provisions  of  that  section, 
and  the  same  means  of  enforcement  as  therein  set  forth.  But 
no  suit  or  action  shall  be  maintained  under  this  section  unless 
it  appear  that  the  party  aggrieved,  or  his  lawful  predecessor  in 
title,  was,  within  one  year  preceding  the  suit  or  action,  com- 
mercially using  said  trade-mark  on  or  in  connection  with 
merchandise  of  the  class  or  description  specified  imported  into 
the  states  or  territories  where  such  wrongful  act  is  committed, 
or  exported  therefrom,  or  in  commerce  with  the  Indian  tribes. 

Seo.  22.  Whenever  a  trade-mark,  duly  registered  under  and 
in  accordance  with  the  provisions  of  this  act,  shall  be  used  by 
the  owner  thereof  in  foreign  commerce  among  the  several 
states  or  with  the  Indian  tribes,  any  person  who  shall  without  the 
consent  of  the  owner  thereof,  and  with  intent  to  defraud,  ap- 
ply such  trade-mark,  or  any  counterfeit  copy  or  deceptive  imi- 
tation thereof,  to  merchandise  of  substantially  the  same  class 
or  description  as  described  in  such  registration  in  any  state 
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or  territory  into  which  this  merchandise  l&wfolly  bearing  said 
registered  trade-mark  is  imported,  or  from  which  it  is  exported, 
or  who  shall,  with  intent  to  defraad,  apply  snch  marks  to  labels, 
signs,  packages,  wrappers  or  receptacles  intended  to  be  nsed 
npon  or  in  connection  with  the  sale  of  said  merchandise 
in  any  sach  state  or  territory,  or  who  shall,  with  intent  to  de- 
fraud, sell  or  offer  for  sale  in  any  such  state  or  territory, 
merchandise  so  marked,  or  sach  labels,  signs,  packages  or  re- 
ceptacles intended  to  be  nsed  as  aforesaid,  knowing  such  to  be 
the  intention,  and  who  shall  persist  in  either  of  these  acts 
after  being  notified  of  such  registration  and  requested  to  de- 
sist therefrom,  shall,  upon  conviction  thereof,  be  punished  by 
a  fine  of  not  more  than  five  hundred  dollars  or  by  imprison- 
ment at  hard  labor  for  not  more  than  one  year,  or  by  both 
such  fine  and  imprisonment  in  the  discretion  of  the  court. 
No  person  shall  be  liable  under  this  section  unless  it  appear 
that  the  offense  has  been  committed  in  some  state  or  territory 
where  the  registered  trade-mark  has  within  one  year  before 
such  offense  been  lawfully  used  commercially  on  or  in  con- 
nection with  merchandise  of  the  class  or  description  specified 
imported  into  such  state  or  territory,  or  exported  therefrom, 
or  in  commerce  with  the  Indian  tribes. 

Sec.  23.  Writs  of  certiorari  may  be  granted  by  the  Su- 
preme Court  of  the  United  States  for  the  review  of  cases 
arising  under  this  act  in  the  same  manner  as  provided  for 
patent  cases  by  the  act  creating  the  Circuit  Courts  of  Appeals. 

Skc.  24.  That  any  person  who,  with  intent  to  defraud, 
falsely  makes,  forges,  reproduces,  copies  or  counterfeits,  or 
colorably  imitates  or  causes  or  procures  to  be  made,  forged, 
reproduced,  colorably  imitated,  copied  or  counterfeited  any 
trade-mark  duly  registered  under  the  provisions  of  this  act, 
knowing  the  same  to  be  a  colorable  imitation  or  counterfeit  of 
such  trade-mark,  and  who  uses  or  causes  the  same  to  be  used 
in  commerce  with  foreign  nations,  or  among  the  several  states, 
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or  with  Indian  tribes,  or  who  affixes  the  same,  or  causes  the 
same  to  be  affixed,  to  merchandise  of  substantially  the  same 
descriptive  properties  as  those  referred  to  in  said  registration 
of  such  trade-mark,  and  who  uses  the  same  in  commerce  with 
foreign  nations,  or  among  the  several  states,  or  with  the  In- 
dian tribes,  or  who  otherwise  passes  upon  the  public  or  utters 
in  commerce  with  foreign  nations,  or  among  the  several  states, 
or  with  Indian  tribes,  any  false,  reproduced,  copied,  counter- 
feited or  colorable  imitation  of  such  registered  trade-mark, 
knowing  the  same  to  be  falsely  made,  forged,  reproduced, 
copied,  counterfeited,  or  such  colorable  imitation,  shall,  upon 
conviction  thereof,  be  punished  by  a  fine  of  not  more  than 
five  hundred  dollars  or  by  imprisonment  at  hard  labor  for  not 
more  than  one  year,  or  by  both  such  fine  and  imprisonment  in 
the  discretion  of  the  court. 

Sec.  25.  That  every  person  who,  with  intent  to  defraud, 
shall  deal  in,  or  sell,  or  cause  or  procure  the  sale  of  in  com- 
merce with  foreign  nations,  or  among  the  several  states,  or  with 
the  Indian  tribes,  any  merchandise  or  article  of  substantially 
the  same  descriptive  properties  as  those  referred  to  in  the  reg- 
istration of  any  trade-mark  duly  made  under  the  provisions  of 
this  act,  to  which  or  to  the  package  in  which  the  same  is  put 
up  is  fraudulently  affixed  such  trade-mark  or  any  counterfeit, 
or  colorable  imitation  thereof  calculated  to  deceive  the  public, 
knowing  the  same  to  be  counterfeit  or  not  the  genuine  mer- 
chandise or  article  referred  to  in  such  registration,  shall,  on 
conviction  thereof,  be  punished  as  prescribed  in  Section 
24  of  this  act. 

Sec.  26.  That  every  person  who,  with  intent  to  defraud, 
uses  or  affixes,  or  causes  or  procures  to  be  fraudulently  used  or 
affixed,  any  trade-mark  duly  registered  under  the  provisions  of 
this  act,  or  any  colorable  imitation  thereof  calculated  to  de- 
ceive the  public,  in,  with  or  to  any  merchandise  or  article  of  sub- 
stantially the  same  descriptive  properties  as  those  referred  to 
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in  each  registration,  or  to  the  package  or  enclosure  in  which 
the  same  is  put  up,  knowing  the  said  trade-mark  to  be  counter- 
feit, or  knowing  the  merchandise  not  to  be  the  genuine  mer- 
chandise or  article  referred  to  in  such  registration,  and  who 
sells  or  uses  the  same,  or  causes  the  same  to  be  sold  or  used  in 
commerce  with  foreign  nations,  or  among  the  several  states,  or 
with  the  Indian  tribes,  shall,  on  conyiction  thereof,  be  pun- 
ished as  prescribed  in  Section  24  of  this  act. 

Sec.  27.  That  every  person  who,  with  intent  to  defraud, 
fills,  or  procures  to  be  fraudulently  filled,  any  package  to 
which  is  affixed  any  trade-mark  duly  registered  under  the  pro- 
visions of  this  act,  or  any  colorable  imitation  thereof  calcu- 
lated to  deceive  the  public,  with  any  merchandise  or  article  of 
substantially  the  same  descriptive  properties  as  those  referred 
to  in  such  registration,  knowing  the  said  trade-mark  to  be 
counterfeit,  or  knowing  the  merchandise  not  to  be  the  genuine 
merchandise  or  article  referred  to  in  such  registration,  and 
sells,  or  uses,  or  offers  for  sale  or  use  such  counterfeit  merchan- 
dise in  commerce  with  foreign  nations,  or  among  the  several 
states,  or  with  Indian  tribes,  shall  on  conviction  thereof  be 
punished  as  prescribed  in  Section  24  of  this  act. 

Sec.  28.  That  any  person  who,  with  intent  to  injure  or  de- 
fraud the  owner  of  any  trade-mark  duly  registered  under  the  pro- 
visions of  this  act,  or  any  other  person  lawfully  entitled  to  use 
or  protect  the  same,  shall,  in  commerce  with  a  foreign  nation, 
or  among  the  several  states,  or  with  the  Indian  tribes,  buy, 
sell,  ofier  for  sale,  or  deal  in  any  used  or  empty  box,  envelope, 
wrapper,  bottle,  cask,  case  or  other  package  to  which  is  affixed, 
so  that  the  same  may  be  obliterated  without  substantial  injury 
to  said  box  or  other  thing  aforesaid,  any  such  registered  trade- 
mark not  so  destroyed,  defaced,  erased  or  obliterated  as  to 
prevent  its  fraudulent  use,  shall,  on  conviction  thereof,  be 
punished  as  prescribed  in  Section  24  of  this  act. 
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Sec.  29.  That  any  person  who  shall,  with  intent  to  defraud 
any  person  or  persons,  knowingly  or  wilfully  aid  in  or  abet 
the  commission  of  any  of  the  offenses  described  in  Sections 
24,  25,  26,  27  and  28  of  this  act,  shall,  upon  conviction 
thereof,  be  punished  by  a  fine  not  exceeding  two  hundred 
and  fifty  dollars  or  by  imprisonment  for  not  more  than  six 
months,  or  by  both  such  fine  and  imprisonment,  in  the  discre- 
tion of  the  court. 

Sec.  80.  The  Circuit  Courts  of  the  United  States  and  the 
Supreme  Court  of  the  District  of  Columbia  shall  have  original 
jurisdiction,  and  the  Circuit  Courts  of  Appeals  of  the  United 
States  and  the  Court  of  Appeals  of  the  District  of  Columbia 
shall  have  appellate  jurisdiction,  both  at  law  and  in  equity 
and  criminally,  as  the  case  may  be,  in  all  cases  arising  under 
Sections  19,  20,  21,  22,  24,  26,  26,  27,  28  and  29  of  this 
act,  without  regard  to  the  amount  in  controversy  or  the  citi- 
zenship of  the  parties. 

Sec.  81.  That  no  action  or  suit  or  criminal  prosecution 
shall  be  maintained  under  the  provision  of  this  act  in  any  case 
when  the  trade-mark  is  used  in  any  unlawful  business  or  upon 
any  article  injurious  in  itself,  or  which  mark  .has  been  used 
with  the  design  or  which  has  the  efiect  of  deceiving  the  public 
in  the  purchase  of  merchandise,  or  under  any  certificate  of 
registration  fraudulently  obtained.  In  any  action  for  infringe- 
ment the  defendant  may  plead  the  general  issue,  and  having 
given  notice  in  writing  to  the  plaintiff  or  his  attorney,  thirty 
days  before,  may  prove  on  trial,  any  one  of  the  following 
special  matters : 

First.  That  the  registration  of  the  trade-mark  on  which  the 
suit  is  based  was  obtained  by  fraud  and  false  representation. 

Second,  That  the  trade-mark  on  which  this  suit  is  based  is 
not  the  property  of  the  plaintiff. 

Third,  That  the  defendant  uses  the  mark  in  question  upon 
a  different  class  of  merchandise  from  that  for  which  it  is 
registered. 
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Fourth,  That  the  rights  acquired  by  the  registration  have 
been  abandoned. 

Fifth.  That  the  acts  complained  of  were  committed  by  the 
defendant  with  the  plaintiff's  full  knowledge  and  consent; 
and  if  any  one  or  more  of  the  special  matters  shall  be  found 
for  the  defendant,  judgment  shall  be  rendered  for  him  with 
costs. 

And  the  like  defenses  may  be  pleaded  in  any  suit  in  equity 
for  relief  against  an  alleged  infringement,  and  proofs  of  the 
same  may  be  given  upon  like  notice  in  the  answer  of  the  de- 
fendant and  with  like  effect,  and  in  all  criminal  prosecutions 
the  accused  may  plead  the  same  defenses  to  the  indictment. 

Sec.  32.  That  nothing  in  this  act  shall  prevent,  lessen,  im- 
peach or  avoid  any  remedy  at  law  or  in  equity  which  any 
party  aggrieved  by  any  wrongful  use  of  any  trade  or  other 
mark,  commercial  name  or  indication  of  locality  of  origin 
might   have  had  if  the  provisions  of  this  act  had  not  been 

passed. 

* 

Sec.  33.  That  nothing  contained  in  this  act  shall  prevent 
the  registration  as  a  trade-mark  of  any  word  or  words,  letter, 
figure  or  combination  of  letters  or  figures  used  as  a  trade- 
mark in  commerce  among  the  several  states,  or  in  commerce 
with  foreign  nations,  or  with  the  Indian  tribes  before  the  third 
day  of  March,  eighteen  hundred  and  eighty-one,  and  which 
has  distinguished  the  gopds  of  the  applicani;  or  his  predecessor 
in  business.  , 

Sec.  34.  That  no  article  of  imported  merchandise  which 
shall  copy  or  simulate  the  name  of  any  domestic  manufacture 
or  manufacturer  or  trader,  or  of  any  manufacturer  or  trader 
located  in  any  foreign  country,  which  by  treaty,  convention 
or  law  affords  similar  privileges  to  citizens  of  the  United 
States,  or  which  shall  copy  or  simulate  a  trade-mark  registered 
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in  accordance  with  the  provisions  of  this  act,  or  shall  bear 
a  name  or  mark  calculated  to  induce  the  public  to  believe  that 
the  article  is  manufactured  in  the  United  States,  or  that  it  is 
manufactured  in  any  foreign  country  or  locality  other  than 
the  country  in  which  it  is  in  fact  manufactured,  shall  be  ad- 
mitted to  entry  at  any  custom  house  of  the  United  States. 
And  in  order  to  aid  the  officers  of  the  customs  in  enforcing 
this  prohibition  any  domestic  manufacturer  or  trader  and  any 
foreign  manufacturer  or  trader  who  is  entitled  under  the  pro- 
visions of  a  treaty,  convention,  declaration  or  agreement  be- 
tween the  United  States  and  any  foreign  country,  to  the  ad- 
vantages accorded  by  law  to  citizens  of  the  United  States  in 
respect  to  trade  or  commercial  marks,  and  commercial  names, 
may  require  his  name  and  residence,  and  name  or  mark  of  the 
locality  in  which  his  goods  are  manufactured,  and  a  copy  of 
the  certificate  of  registration  of  his  trade-mark  issued  in  ac- 
cordance with  the  provisions  of  this  act,  to  be  recorded  in 
books  which  shall  be  kept  for  this  purpose  in  the  Department 
of  the  Treasury  under  such  regulations  as  the  Secretary  of  the 
Treasury  shall  prescribe,  and  may  furnish  to  the  Department 
facsimiles  of  his  name,  the  name  or  mark  of  the  locality  in 
which  his  goods  are  manufactured,  or  of  his  registered  trade- 
mark; and  thereupon  the  Secretary  of  the  Treasury  shall 
cause  one  or  more  copies  of  the  same  to  be  transmitted  to  each 
collector  or  other  proper  officer  of  the  customs. 

Sec.  35.  That  for  the  purpose  of  this  act  the  United  States 
shall  be  held  to  include  and  embrace  all  territory  which  is 
under  the  jurisdiction  and  control  of  the  United  States;  and 
the  word  '^  states,"  as  used  in  this  act,  shall  be  held  and  con- 
strued to  include  and  embrace  the  District  of  Columbia,  the 
territories  of  the  United  States  and  such  other  territory  as 
shall  be  under  the  jurisdiction  and  control  of  the  United  States ; 
and  '^  import"  and  '^  export"  shall  include  goods  transported 
from  one  State  or  Territory  of  the  United  States  to  another 
as  well  as  goods  transported  from  or  to  foreign'countries. 
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Sec.  36.  This  act  shall  take  effect  upon  its  passage.  All 
acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby  re- 
pealed, except  so  far  as  the  same  may  apply  to  certificates  of 
registration  issued  or  applied  for  under  the  act  of  Congress 
approved  March  3,  1881,  entitled  ''An  act  to  authorize  the 
registration  of  trade-marks  and  protect  the  same,"  or  under 
the  act  approved  August  5,  1882,  entitled  ''An  act  relating  to 
the  registration  of  trade-marks." 


RERORX 

OF  TH£ 

COMMITTEE  ON  INDIAN  LEGISLATION* 

To  the  American  Bar  Association : 

Your  Committee  would  respectfully  report  that  the  Act  of 
Congress,  commonly  known  as  the  "  Severalty  Act,"  approved 
February  8,  1887,  is  in  accordance  with  its  views,  and  it 
would  recommend  that  the  provisions  of  that  act  be  extended 
to  all  Indian  reservations  and  be  promptly  carried  out. 

On  the  one  hand  the  Indians  have  often  been  the  victims  of 
the  selfish  greed  of  the  whites ;  on  the  other  they  have  been 
the  subject  of  much  foolish  sentimentality.  Perhaps  they 
would  not  have  thriven  under  any  conditions ;  certainly  they 
have  diminished  in  numbers  and  sunk,  rather  than  risen,  in 
morality  and  intelligence  under  our  protection.  We  maintain 
them  in  idleness,  and  idleness  leads  everywhere  to  vice  and 
degenieracy.  We  allow  them  extensive  reservations,  which  are 
put  to  no  profitable  use,  and  which  become  the  haunts  of  out- 
laws and  escaped  criminals. 

The  Indian,  like  every  other  human  being,  can  work,  and  he 
should  be  made  to  work.  If  he  does  not  work,  his  extinction 
is  near  at  hand.  In  the  days  of  his  freedom  he  followed  the 
chase  and  the  warpath,  which  involved  strenuous  labor.  Now 
he  hangs  in  listless  apathy  around  the  agency,  and  such  idle- 
ness is  fatal. 

As  long  as  the  tribal  organization  is  maintained  the  Indian 
will  not  work  at  any  civilized  occupation.  By  his  traditions 
such  labor  is  becoming  only  to  squaws.  To  save  him  from 
himself  and  the  extinction  that  threatens  him,  the  tribe  must  be 
broken  up,  and  he  must  be  brought  under  influences  and  into 
surroundings  that  will  make  of  him  a  civilized  man. 

Many  think  that  he  is  not  worth  saving,  and  that  it  is  best 
to  let  him  perish  of  inaction.     Others  think  that  he  is  too 
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noble  a  creature  to  follow  the  plow  or  wield  the  ax.  We 
think,  however,  that  the  just  and  humane  way  is  to  give  him 
a  chance  to  become  a  man  among  his  fellow-men.  We  think 
that  his  lands  ought  to  be  divided,  that  each  Indian  should  re- 
ceive enough  to  constitute  a  homestead,  and  that  the  remainder 
should  be  sold  to  settlers,  so  as  to  distribute  the  whites  among 
them,  and  bring  before  them  the  example  of  comfort  and  hap- 
piness as  the  result  of  labor.  The  homesteads  should  be 
inalienable  for  a  certain  number  of  years,  and  in  the  mean- 
time the  rations  furnished  them  by  the  government  should  be 
gradually  diminished  until  they  cease  altogether.  From  the 
date  of  the  allotments  in  severalty  the  tribal  organization 
should  be  broken  up,  and  the  Indians  stand  simply  as  other 
citizens,  with  the  same  right  to  appeal  to  the  local  courts. 

In  the  able  report  of  this  Committee  to  the  meeting  held  in 
1893  it  was  recommended  that  all  controversies  between 
Indians,  and  between  them  and  white  people  should  be  adjudi- 
cated in  the  federal  courts.  This  would  involve  a  great  ex- 
pense to  litigants.  Federal  courts  are  held  at  distant  places. 
The  costs  in  those  courts  are  much  heavier  than  in  the  local 
tribunals.  The  amounts  involved  in  Indian  litigation  are 
usually  small.  It  therefore  seems  to  us  that  it  would  be  best 
to  leave  such  matters  to  the  local  courts. 

The  reason  advanced  for  giving  jurisdiction  to  the  national 
tribunals  is  that  the  Indian  could  not  get  justice  in  the  courts 
of  the  state.  But  we  think  that  this  is  no  longer  true.  In 
the  days  when  he  was  frequently  on  the  warpath,  murdering 
and  scalping  men,  women  and  children  with  circumstances  of 
frightful  atrocity,  the  hatred  against  him  on  the  frontier  was 
bitter.  Now,  however,  he  is  rather  an  object  of  pity,  and  our 
belief  is  that  he  would  meet  with  justice,  and  often  with  favor 
and  indulgence,  before  the  juries  of  the  neighborhood. 

We  therefore  recommend  that  the  "  Severalty  Act "  be  ex- 
tended to  all  Indians,  and  that  its  operation  be  left  nojonger 

to  executive  discretion. 

G.  B.  Rose, 

Charles  N.  Potter. 
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SEPARATED    RKF»ORX 

OF 

EVERETT  E.   ELLINWOOD, 

One  of  the  Members  of  the  Committee  on  Indian  Legislation. 

[Note. — A  letter  embracing  the  substance  of  the  following  report  was 
sent  by  this  member  of  the  Committee  to  the  Chairman  before  the  meeting, 
bat  owing  to  the  absence  of  the  Chairman  from  the  United  States  was  not 
immediately  received.  This  separate  report  is  included  in  the  Transactions 
by  the  Secretary  at  the  request  of  the  Chairman  of  the  Committee.] 

I  am  unable  to  concar  in  the  report,  in  as  far  as  the  same 
relates  to  the  Indians  occupying  reservations  in  the  arid  land 
states  and  territories.  While  the  conditions  in  Oklahoma 
and  in  Indian  Territory  are  such  that  undoubtedly  the  ^'  Sev- 
eralty Act "  would  be  beneficial/the  conditions  in  this  western 
country  are  such  that  I  believe  that  it  would  be  absolutely  im- 
possible for  the  Indians  to  maintain  themselves  upon  any  given 
area.  The  reservations  in  the  western  states  and  territories 
are  composed  of  vast  areas  of  desert  land  and  are  only  useful 
for  grazing  purposes,  and  then  only  a  few  animals  may  be 
maintained  upon  any  given  640  acres  of  land.  Until  the 
government  provides  reservoir  systems  by  which  portions  of 
this  land  may  be  reclaimed,  it  is  my  opinion  that  it  would  be 
the  utmost  folly  to  parcel  this  land  out  among  the  various 
members  of  the  tribes. 

In  regard  to  the  further  matter  treated  of  in  the  report 
relative  to  the  jurisdiction  of  controversies  between  Indians 
and  white  people,  I  would  state  that  I  am  very  much  in  favor 
of  having  all  controversies  wherein  the  Indians  are  concerned 
tried  in  the  federal  courts.  In  the  Territory  of  Arizona  I 
know  of  no  instances  where  the  Indians  have  appeared  before 
the  courts,  save  in  criminal  cases ;  and  where  a  controversy 
arises  between  one  Indian  and  another,  or  against  an  Indian 
as  a  defendant  in  a    criminal  prosecution,  the  territory  has 
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indeed  very  little  interest  in  the  result.  For  this  reason  in 
a  majority  of  cases  the  prosecuting  officers  of  the  respective 
counties  of  the  territory  absolutely  refuse  to  prosecute  the 
case  wherein  Indians  are  alone  concerned,  for  the  reason  that 
the  expense  will  bear  heavily  upon  the  tax  payers  of  the 
county,  with  little  or  no  beneficial  results  to  the  particular 
county. 

And  again,  when  crimes  of  such  serious  nature  are  committed 
that  prosecutions  are  enforced  upon  the  respective  counties, 
it  does  entail  a  great  expense  and  burden  upon  the  tax 
payers,  whereas  I  believe  such  expense  should  be  borne  by  the 
government,  and  indeed  Congress  has  taken  this  view  of  the 
matter,  and  from  time  to  time  passed  relief  bills  for  the  benefit 
of  the  various  counties,  repaying  the  amounts  thus  expended. 
It  would  be  far  better  in  my  opinion  to  have  the  entire  juris- 
diction placed  in  the  federal  courts  and  the  government 
stand  the  expense  in  the  first  instance.  This  has  been  the 
opinion  of  the  Department  of  Justice,  and  at  one  time,  I  think 
some  seven  or  eight  years  ago,  such  was  recommended  by  the 
Attorney- General  in  his  report.  Furthermore,  under  the 
territorial  laws,  no  witness  fees  are  paid,  witnesses  being 
required  to  bear  their  own  expense  in  attending  court, 
whereas  in  the  federal  courts  specific  witness  fees  are  allowed 
for  attendance. 

Respectfully, 

Everett  E.  Ellinwood. 
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COMMITTEE  ON  UNIFORM  STATE  LAWS. 

During  the  last  year  the  States  of  Montana  and  Idaho  have 
adopted  the  Negotiable  Instruments  Lai^,  making  now  twenty- 
one  states,  one  territory  and  the  District  of  Columbia  that 
have  adopted  this  law,  as  recommended  by  the  Conference  of 
Commissioners  on  Uniform  State  Laws. 

This  Conference  met  this  week  at  Hot  Springs  just  prior  to 
the  meeting  of  this  Association,  and  was  addressed  by  Sir 
Frederick  Pollock,  draftsman  of  the  English  Partnership  Act. 

A  paper  was  read  by  Mr.  L.  G.  Powers,  of  the  Census 
Bureau,  now  a  part  of  the  new  Department  of  Commerce  and 
Labor,  on  a  Uniform  System  of  Accounting  in  State  and 
Municipal  Affairs. 

The  Committee  on  Commercial  Law  submitted  a  Uniform 
Sales  of  Goods  Act,  drafted  for  them  by  Prof.  Samuel  Williston, 
of  the  Harvard  Law  School.  It  was  expected  that  this  act  would 
be  considered  by  this  Conference,  but  the  sickness  of  Prof. 
Williston  and  his  consequent  absence  compelled  the  Conference 
to  defer  further  consideration  of  the  act  until  next  year.  The 
draft  act  is  in  print,  copies  have  been  distributed  throughout 
the  country  to  those  interested,  and  copies  will  be  furnished  to 
all  applicants.  A  copy  is  appended  as  a  part  of  this  report. 
The  author  solicits  comment  and  criticism,  in  order  that  the 
act  may  be  made  as  complete  and  perfect  as  possible  before  its 
adoption. 

The  Conference  is  fortunate  in  having  secured  the  services 
of  James  Barr  Ames,  Dean  of  the  Harvard  Law  School,  who 
will  draft  a  Uniform  Partnership  Act  for  the  Conference. 

At  the  last  annual  meeting  of  this  Association  your  Com- 
mittee was  authorized  and  requested  to  consider  and  report  at 
this  meeting  upon  the  subject  of  uniform  legislation  and  inter- 
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state  comity  respecting  taxation,  especially  with  reference  to 
matters  of  situs,  jurisdiction  and  double  taxation ;  and  also 
whether  it  is  expedient  to  promote  uniform  legislation  on  the 
subject  of  forced  heirship,  disinherison  (that  is,  a  limitation  of 
testamentary  disposition),  and  the  disallowance  of  '^capta- 
tion "  or  '^  undue  influence  "  as  a  ground  of  annulment  of  wills 
and  testaments. 

The  Committee  has  been  unable  to  give  consideration  to 
these  very  important  subjects,  and  asks  that  it  may  be  allowed 
to  consider  them  later. 

The  absence  of  the  chairman,  Hon.  Lyman  D.  Brewster,  of 
Connecticut,  on  account  of  sickness,  is  deeply  deplored.  He 
has  given  his  valuable  services  freely  and  fully  to  our  work, 
and  we  wish  to  put  upon  record  our  profound  obligation  to 
him  for  all  he  has  done  to  promote  uniform  legislation. 

The  co-operation  of  the  members  of  this  Association  is  ear- 
nestly requested,  both  in  procuring  the  passage  of  the  uniform 
laws  recommended  by  the  Conference  of  Commissioners  on 
Uniformity  of  Legislation,  and  in  procuring  the  passage  of 
acts  providing  for  the  appointment  of  commissioners  in  the 
several  states  that  have  made  no  provision  yet  for  the  appoint- 
ment of  commissioners  from  their  respective  states. 

Respectfully  submitted  for  the  Committee, 

Amasa  M.  Eaton, 

Acting  Chairman. 
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DRAFT  OF  AN  ACT  FOR  CODIFYING  THE  LAW  RELATING 

TO  THE  SALE  OF  GOODS. 

BY  SAMUBL  WXLLISTOIf. 

(OommeiU  and  eriiicism  are  solicited,  thai  the  act  may  be  made  as  perfect 
as  possible  before  its  ctdoption,  Gommunieate  wUh  Aicasa  M.  Batok, 
Providenee,  ILL) 

Be  it  enacted,  etc.,  as  follows : 

PART  I. 


Formation  of  the  Contract. 

Contract  of  Sale. 

1, — (1.)  A  contract  of  sale  of  goods  is  a  contract  whereby 
the  seller  transfers  or  agrees  to  transfer  the  property  in  goods 
to  the  buyer  for  a  consideration,  called  the  price.  There  may 
be  a  contract  of  sale  between  one  part  owner  and  another. 

(2.)  A  contract  of  sale  may  be  absolute  or  conditional. 

(3.)  Where  under  a  contract  of  sale  the  property  in  the 
goods  is  transferred  from  the  seller  to  the  buyer,  the  contract 
is  called  a  sale ;  but  where  the  transfer  of  the  property  in  the 
goods  is  to  take  place  at  a  future  time  or  subject  to  some  con- 
dition thereafter  to  be  fulfilled,  the  contract  is  called  an  agree- 
ment to  sell. 

(4.)  An  agreement  to  sell  becomes  a  sale  when  the  time 
elapses  or  the  conditions  are  fulfilled  subject  to  which  the 
property  in  the  goods  is  to  be  transferred. 

2.  Capacity  to  buy  and  sell  is  regulated  by  the  general  law 
concerning  capacity  to  contract,  and  to  transfer  and  acquire 
property. 

Provided  that  where  necessaries  are  sold  and  delivered  to  an 
infant,  or  minor,  or  to  a  person  who  by  reason  of  mental  inca- 
pacity or  drunkenness  is  incompetent  to  contract,  he  must  pay 
a  reasonable  price  therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the  con- 
dition in  life  of  such  infant  or  minor  or  other  person,  and  to 
his  actual  requirements  at  the  time  of  the  sale  and  delivery. 


504  REPORT   OF   COMMITTEE   ON 

Formalities  of  the  Contract, 

3*  Subject  to  the  provisions  of  this  act  and  of  any  statute  in 
that  behalf,  a  contract  of  sale  may  be  made  in  writing  (either 
with  or  without  seal),  or  by  word  of  mouth,  or  partly  in  writ- 
ing and  partly  by  word  of  mouth,  or  may  be  implied  from  the 
conduct  of  the  parties. 

Provided  that  nothing  in  this  section  shall  affect  the  law 
relating  to  corporations. 

[The  first  three  sections  follow  the  English  Act,  except  that 
in  section  1  (1)  the  English  Act  requires  the  price  to  be  a 
money  consideration.] 

4« — (!•)  A  contract  for  the  sale  of  any  goods  or  choses  in 
action  of  the  value  of  fifty  dollars  or  upwards  shall  not  be 
enforceable  by  action  unless  the  buyer  shall  accept  part  of  the 
goods  or  choses  in  action  so  sold,  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  contract,  or  in  part 
payment,  or  unless  some  note  or  memorandum  in  writing  of 
the  contract  be  made  and  signed  by  the  party  to  be  charged  or 
his  agent  in  that  behalf. 

[This  section  follows  Section  4  (1)  of  the  English  Act  with 
the  exceptions  stated  below. 

The  words  of  the  section  of  the  English  Act  are  somewhat 
altered  from  those  of  the  seventeenth  section  of  the  Statute  of 
Frauds,  but  the  changes  are  such  as  to  express  more  accu- 
rately the  construction  previously  given  by  Lord  Tenterden's 
Act  and  by  the  courts  to  the  Statute  of  Frauds.  See  Chal- 
mers (6th  ed )  16. 

In  the  United  States  a  provision  corresponding  to  the  sev- 
enteenth section  of  the  Statute  of  Frauds  exists  in  all  the  states 
but  Alabama,  Arizona,  Delaware,  Illinois,  Kansas,  Kentucky, 
Louisiana,  New  Mexico,  North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  Tennessee,  Texas,  Virginia  and  West  Virginia. 

In  the  remaining  states  the  language  of  the  statutes  is  by  no 
means  uniform,  but  the  construction  given  by  the  courts  is 
generally  the  same  as  that  which  has  been  given  to  the  Eng- 
lish Statute  of  Frauds,  and  which  is  now  expressed  in  the 
Sales  of  Goods  Act.  There  are  some  exceptions,  however,  to 
this.     In  the  United  States  it  is  generally  held  that  promis- 
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8ory  notes,  shares  of  stock  and  other  choses  in  action  ^'  which 
are  subjects  of  common  sale  and  barter  and  which  have  a 
visible  and  palpable  form,"  are  within  the  statute.  This  result 
is  due  in  some  cases  to  the  express  inclusion  within  state 
statutes  of  choses  in  action,  but  even  where  the  statutes  are 
similar  to  the  English  Statute  of  Frauds,  a  broader  effect  has 
been  given  to  them.  Under  the  definition  of  goods  in  Part  YI 
it  is  clear  that  no  chosesr  in  action  would  be  included  (Chal- 
mers, 120),  unless  choses  in  action  were  expressly  mentioned. 
The  words  ''or  choses  in  action"  have  therefore  been  inserted 
in  the  present  draft.  Similar  words  or  the  broad  term  ''  per- 
sonal property  "  are  found  in  the  Statutes  of  Frauds  now  in 
force  in  about  twenty  of  the  states.  Mechem  on  Sales,  §  287. 
The  limit  of  price  or  value  varies  considerably,  but  fifty  dol- 
lars is  the  commonest  limit,  and  this  has  been  chosen.  It  has 
the  advantage  of  nearly  corresponding  with  the  English  ten 
pounds.] 

(2.)  The  provisions  of  this  section  apply  to  every  such  con- 
tract, notwithstanding  that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof,  or  rendering  the  same  fit  for  delivery ; 
but  if  the  goods  ^re  to  be  manufactured  by  the  seller  especially 
for  the  buyer  and  are  not  such  goods  as  the  seller  manufac- 
tures in  the  ordinary  course  of  his  business,  the  provisions  of 
this  section  shall  not  apply. 

[The  first  half  of  this  subsection  is  taken  from  the  English 
Act  which  has  enacted  the  rule  laid  down  by  Lee  vs.  Griffin, 
1  B.  &  S.  272.  Though  this  rule  is  the  most  scientifically 
exact,  and  has  been  so  recognized  by  writers  (e.^.,  Benjamin 
on  Sales,  §  103),  it  has  found  little  support  in  this  country, 
even  in  cases  decided  since  Lee  vs.  Griffin.  The  qualification 
here  added  to  the  English  subsection  is  intended  to  reproduce 
the  rule  laid  down  by  Shaw,  C.  J.,  in  Mixer  vs.  Howarth,  21 
Pick.  205,  and  by  Ames,  J.,  in  Goddard  vs.  Binney,  115  Mass. 
450.  The  New  York  rule  is  still  different,  and  in  other  states 
the  line  may  not  always  be  drawn  at  exactly  the  same  point. 
The  authorities  are  collected  in  Mechem,  §§  304-826,  and  the 
conclusion  drawn  in  §  326  seems  justified  by  the  cases  and 
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justifies  the  form  of  the  proposed  draft.  ''  The  Massachusetts 
rule  seems  likely  to  be  received  with  favor  wherever  the  courts 
are  not  debarred  by  earlier  decisions  from  adopting  it."] 

(3.)  There  is  an  acceptance  of  goods  within  the  meaning  of 
this  section  when  the  buyer,  either  before  or  after  delivery 
of  the  goods,  expresses  by  words  or  conduct  his  assent  to 
becoming  the  owner  of  those  specific  goods. 

[This  subsection  differs  from  the  corresponding  English  pro- 
vision, which  enacts  the  rule  first  laid  down  in  Kibble  vs. 
Gough,  38  L.  T.  n.  s.  204,  that  any  recognition  of  a  pre-exist- 
ing contract  in  regard  to  the  goods  is  an  acceptance,  though 
accompanied  by  no  assent,  or  indeed  expressing  dissent  to  the 
carrying  out  of  the  bargain.  This  rule  has  not  been  adopted 
anywhere  in  the  United  States,  and  the  provision  here  sug- 
gested represents  the  American  rule,  as  well  as  the  early  Eng- 
lish rule.     See  Mechem,  §  367  et  seq.'] 

SubjecUmatter  of  Contract. 

5. — (1.)  The  goods  which  form  the  subject  of  a  contract  of 
sale  may  be  either  existing  goods,  owned  or  possessed  by  the 
seller,  or  goods  to  be  manufactured  or  acquired  by  the  seller 
after  the  makiig  of  the  contract  of  sale,  in  this  act  called 
"  future  goods.'* 

(2.)  There  may  be  a  contract  for  the  sale  of  goods,  the 
acquisition  of  which  by  the  seller  depends  upon  a  contingency 
which  may  or  may  not  happen. 

(3.)  Where  by  a  contract  of  sale  the  parties  purport  to  effect 
a  present  sale  of  future  goods,  the  contract  operates  as  an 
agreement  to  sell  the  goods. 

[This  section  follows  Section  5  of  the  English  Act  except 
that  in  6  (3)  "  parties  purport  *'  is  substituted  for  "  seller  pur- 
ports.'' As  the  intention  of  the  buyer  is  as  important  as  that 
of  the  seller,  the  substituted  expression  is  the  more  accurate.] 

6. — (1.)  There  may  be  a  contract  of  sale  of  an  undivided 
share  of  goods.  If  the  parties  intend  to  effect  a  present  sale, 
the  buyer,  by  force  of  the  agreement,  becomes  a  tenant  in  com- 
mon with  the  owner  or  owners  of  the  remaining  shares. 
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(2.)  In  the  case  of  fungible  goods,  there  may  be  a  sale  of  an 
undivided  share  of  a  specific  mass,  though  the  seller  purports 
to  sell  and  the  buyer  to  buy  a  definite  weight  or  measure  of 
the  goods  in  the  mass,  and  though  the  weight  or  measure  of 
the  mass  is  undetermined.  By  such  a  sale  the  buyer  becomes 
owner  as  tenant  in  common  of  such  a  share  of  the  mass  as  the 
weight  or  measure  bought  bears  to  the  weight  or  measure  of 
the  mass.  If  the  mass  contains  less  than  the  weight  or  measure 
bought,  the  buyer  becomes  the  owner  of  the  whole  mass  and 
the  seller  is  bound  to  make  good  the  deficiency  from  similar 
goods  unless  a  contrary  intent  is  expressed. 

[6(1),  (2).  These '  provisions  are  new,  and  6  (2)  at  least 
probably  does  not  express  the  English  law.  It  expresses  the 
doctrine  of  Kimberly  vs.  Fatchin,  19  N.  Y.  880,  which  is  sup- 
ported by  the  weight  of  recent  American  authority,  though 
there  are  adverse  decisions.  It  is  to  be  noticed  that  it  is  pro- 
vided only  that  title  fnay  pass  under  the  suggested  circum- 
stances. The  presumption  would  in  most  cases  be  that  it  did 
not  pass  because  not  intended  to  pass  until  separation.  See 
Section  19.] 

7.  Where  there  is  a  contract  for  the  sale  of  specific  goods, 
and  the  goods  without  the  knowledge  of  the  seller  have  per- 
ished at  the  time  when  the  contract  is  made,  the  contract  is 
void. 

[The  same  as  Section  6  of  the  English  Act.] 

8.  Where  there  is  an  agreement  to  sell  specific  goods,  and 
subsequently  the  goods,  without  any  fault  on  the  part  of  the 
seller  or  buyer,  perish  before  the  risk  passes  to  the  buyer,  the 
agreement  is  thereby  avoided. 

[The  same  as  Section  7  of  the  English  Act.] 

•jTAe  Price, 

9. — (1.)  The  price  in  a  contract  of  sale  may  be  fixed  by 
the  contract,  or  may  be  left  to  be  fixed  in  manner  thereby 
agreed,  or  may  be  determined  by  the  course  of  dealing  between 
the  parties* 
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(2.)  The  price  may  be  made  payable  in  goods  or  any  per- 
sonal property. 

(3.)  Where  the  price  is  not  determined  in  accordance  with 
the  foregoing  provisions  the  buyer  must  pay  a  reasonable  price. 
What  is  a  reasonable  price  is  a  question  of  fact  dependent  on 
the  circumstances  of  each  particular  case. 

[(1)  and  (3)  are  the  same  as  Section  8  (1)  and  (2)  of  the 
English  Act. 

(2)  is  new.  An  exchange  is  subject  to  the  same  rules  in  our 
law  as  a  sale  for  money.] 

10. — (1.)  Where  there  is  an  agreement  to  sell  goods  at  a 
price  or  on  terms  to  be  fixed  by  a  third  party,  and  such  third 
party  cannot  or  does  not  fix  the  price  or  terms,  the  agreement 
is  avoided ;  provided  that  if  the  goods  or  any  part  thereof 
have  been  delivered  to  and  appropriated  by  the  buyer  he  must 
pay  a  reasonable  price  therefor. 

(2.)  Where  such  third  party  is  prevented  from  fixing  the 
price  or  terms  by  the  fault  of  the  seller  or  buyer,  the  party 
not  in'  fault  may  maintain  an  action  for  damages  against  the 
party  in  fault. 

[Slightly  varied  from  Section  9  of  the  English  Act.] 

Conditions  and   Warranties. 

11, — (1.)  Where  the  obligation  of  either  party  to  a  contract 
of  sale  is  subject  to  any  condition  which  is  not  performed,  such 
party  may  refuse  to  proceed  with  the  contract  or  he  may  waive 
performance  of  the  condition.  If  the  other  party  has  promised 
that  the  condition  should  happen  or  be  performed,  such  first- 
mentioned  party  may  also  treat  the  non-performance  of  the 
condition  as  a  breach  of  promise  or  warranty. 

(2.)  Where  the  property  in  the  goods  has  not  passed,  the 
buyer  may  treat  the  fulfilment  by  the  seller  of  his  obligation 
to  furnish  goods  as  described  and  as  warranted  expressly  or 
by  implication  in  the  agreement  to  sell  as  a  condition  of  the 
obligation  of  the  buyer  to  perform  his  promise  to  accept  and 
pay  for  the  goods. 
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[Section  11  of  the  English  Act  authorizes  not  only  the  waiver 
of  a  condition,  but  the  election  to  treat  any  condition  to  be  ful- 
filled by  the  seller  as  a  breach  of  warranty.  The  use  of  con- 
dition as  including  promise  or  warranty  does  not  seem  happy. 
Chalmers  (5th  ed.),  p.  174,  says :  "  In  conveyancing  a  dis- 
tinction was  drawn  between  conditions  and  covenants,  which 
in  contracts  has  now  become  obliterated."  It  is  very  unfor- 
tunate if  the  distinction  should  become  obliterated,  for  the 
legal  ideas  are  distinct  and  should  have  distinct  names.  Doubt- 
less the  performance  of  promises  in  many  cases  operates  as  a 
condition,  but  all  promises  are  not  conditions,  and  still  more 
emphatically  all  conditions  are  not  promises.] 

12.  Any  promise  or  affirmation  by  the  seller  in  regard  to 
the  goods  is  an  express  warranty  if  the  natural  tendency  of 
such  affirmation  is  to  induce  the  buyer  to  purchase  the  goods, 
and  if  the  buyer  purchases  the  goods  relying  thereon. 

[The  English  Act  does  not  define  when  language  amounts  to 
warranty.  There  is  considerable  division  of  authority  on  the 
point.  The  section  as  drawn  is  supported  by  Stroud  vs, 
'  Pierce,  6  Allen  413,  416 ;  Kenner  vs.  Harding,  85  111.  264, 
268 ;  Ormsby  vs.  Budd,  72  la.  80  ;  McClintock  vs.  Enrick, 
87  Ky.  160 ;  Hawkins  vs.  Pemberton,  51  N.  Y.  198 ;  Fair- 
banks Co.  vs.  Metzger,  118  N.  Y.  260 ;  Hobart  vs.  Young,  63 
Vt.  363 ;  Herron  vs.  Debbrell,  87  Va.  289. 

Many  authorities,  however,  require  further  that  the  seller 
shall  have  intended  to  warrant.  See  Mechem,  §  1224,  et  seq. 
But  this  is  believed  to  be  unsound  for  both  theoretical  and 
practical  reasons.  On  theory  the  fundamental  basis  for  lia- 
bility or  warranty  is  the  justifiable  reliance  on  the  seller's 
assertions.  Whether  the  buyer  was  justified  in  his  reliance 
depends  not  on  the  intent  of  the  seller,  but  on  the  natural  ten- 
dency of  his  acts.  As  a  practical  matter,  the  section  as  drawn 
does  not  seem  to  set  up  an  unreasonably  high  standard  of 
morality.  The  tendency  of  the  courts  has  been  distinctly  in 
the  direction  of  greater  strictures  against  sellers'  statements. 
See  Mechem,  p.  1072,  note  1.  Such  cases  as  Holmes  vs. 
Tyson,  147  Pa.  305,  are  fortunately  becoming  anomalous.] 

13.  In  a  contract  of  sale,  unless  the  circumstances  of  the 
contract  are  such  as  to  show  a  different  intention,  there  is — 

(1.)  An  implied  warranty  on  the  part  of  the  seller  that  in 
the  case  of  a  sale  he  has  a  right  to  sell  the  goods,  and 
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that  in  the  case  of  an  agreement  to  sell  he  will  have  a 
right  to  sell  the  goods  at  the  time  when  the  property  is 
to  pass: 

(2.)  An  implied  warranty  that  the  buyer  shall  have  and 
enjoy  quiet  possession  of  the  goods  : 

(8.)  An  implied  warranty  that  the  goods  shall  be  free  from 
any  charge  or  encumbrance  in  favor  of  any  third  party, 
not  declared  or  known  to  the  buyer  before  or  at  the 
timd  when  the  contract  is  made. 

(4.)  In  a  contract  of  sale  made  by  a  sheriff,  auctioneer, 
mortgagee  or  other  person  professing  to  sell  by  virtue 
of  authority  in  fact  or  law  goods  in  which  a  third  per- 
son has  a  legal  or  equitable  interest,  this  section  shall 
not  apply. 

[This  section  is  copied  from  the  English  Act  except  (4), 
which  is  an  addition.  There  are  a  few  American  decisions 
and  more  dicta  that  there  is  no  warranty  of  title  where  the 
vendor  is  out  of  possession.  But  the  weight  of  recent  authority 
is  against  this  distinction.  See  Mechem,  §  1302.  (4)  repre- 
sents the  English  as  well  as  the  American  law,  and  it  seemed 
best  to  make  an  express  provision.] 

14.  Where  there  is  a  contract  for  the  sale  of  goods  by 
description,  there  is  an  implied  warranty  that  the  goods  shall 
correspond  with  the  description ;  and  if  the  sale  be  by  sample, 
as  well  as  by  description,  it  is  not  sufficient  that  the  bulk  of 
the  goods  corresponds  with  the  sample  if  the  goods  do  not  also 
correspond  with  the  description. 

[This  section  is  identical  in  meaning  with  the  English  Act 
and  identical  in  language  except  for  the  substitution  of  the 
word  "  warranty,"  in  the  second  line,  for  "  condition,''  which 
is  used  in  the  English  Act  as  including  both  condition  proper 
and  promise.  The  meaning  of  the  word  ^^  condition  **  is 
restricted  in  this  draft  to  condition  proper.  By  the  provisions 
of  this  draft  breach  of  warranty  justifies  rejection  of  the  goods, 
and  also  an  action  for  damages.] 

15.  Subject  to  the  provisions  of  this  act  and  of  any  statute 
in  that  behalf,  there  is  no  implied  warranty  or  condition  as  to 
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the  quality  or  fitness  for  any  particular  purpose  of  goods  sup- 
plied under  a  contract  of  sale,  except  as  follows : 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  purpose  for  which 
the  goods  are  required,  and  it  appears  that  the  buyer 
relies  on  the  seller's  skill  or  judgment,  and  the  seller  is 
the  grower  or  manufacturer  of  the  goods,  there  is  an 
implied  warranty  that  the  goods  shall  be  reasonably  fit 
for  such  purpose,  provided  that  in  the  case  of  a  contract 
for  the  sale  of  a  specified  article  under  its  patent  or 
other  trade  name,  there  is  no  implied  warranty  as  to  its 
fitness  for  any  particular  purpose. 

[This  subsection  is  somewhat  narrower  than  Section  14  (1) 
of  the  English  Act,  which  applies  whether  the  seller  is  the 
manufacturer  or  not.  The  American  decisions  have  not  gone 
as  far  as  that.  See  Mechem,  §§  1314-1318.  The  rule  in 
New  York  is  still  more  restricted,  and  does  not  hold  even  a 
grower  or  manufacturer  liable  if  the  defect  was  due  to  latent 
defects  in  the  material  purchased  and  there  was  no  negligence. 
Hoe  V8.  Sanborn,  21  N.  Y.  552.  See  also  California  Code, 
§  1769.  But  the  weight  of  authority  warrants  the  section  as 
drafted.  See  Mechem,  supra;  Randall  vs.  Newson,  2  Q.  B. 
D.  102 ;  Rodgers  vs.  Niles,  11  Ohio  St.  48,  56  ;  Leopold  vs. 
Van  Kirk,  27  Wis.  152.] 

(2.)  Where  goods  are  bought  by  description  from  a  seller 
who  deals  in  goods  of  that  description  (whether  he 
be  the  manufacturer  or  not),  there  is  an  implied  war- 
ranty that  the  goods  shall  be  of  merchantable  quality ; 
provided  that  if  the  buyer  has  examined  the  goods, 
there  shall  be  no  implied  condition  as  regards  defects 
which  such  examination  ought  to  have  revealed. 

[This  subsection  follows  the  English  Act.  The  word  "  war- 
ranty" is  substituted  for  '^  condition"  in  the  third  line,  as 
also  in  the  previous  subsection,  in  conformity  to  the  narrower 
meaning  given  to  the  word  '^condition  "  in  this  draft.] 

(3.)  An  implied  warranty  or  condition  as  to  quality  or 
fitness  for  a  particular  purpose  may  be  annexed  by  the 
usage  of  trade. 
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(4.)  An  express  warranty  or  condition  does  not  negative  a 
warranty  or  condition  implied  by  this  act  unless  incon- 
sistent therewith. 

[These  subsections  follow  the  English  Act.] 

Sale  by  Sample, 

16. — (1.)  A  contract  of  sale  is  a  contract  for  sale  by 
sample  where  there  is  a  term  in  the  contract,  express  or 
implied,  to  that  effect. 

(2.)  In  the  case  of  a  contract  for  sale  by  sample— 

(a.)  There  is  an   implied  warranty  that  the  bulk  shall 

correspond  with  the  sample  in  quality : 
{b)  There  is  an  implied  warranty  that  the  buyer  shall 
have  a  reasonable  opportunity  of  comparing  the  bulk 
with  the  sample : 
(<7.)  There  is  an  implied  warranty  that  the  goods  shall  be 
free  from  any  defect,  rendering  them  unmerchant- 
able, which  would  not  be  apparent  on  reasonable 
examination  of  the  sample. 

[This  section  follows  the  English  Act  except  for  the  sub- 
stitution in  three  places  of  the  word  **  warranty  "  for  the  word 
"condition."] 


PART  II. 


Effecis  "^^  THE  Contract. 

Transfer  of  Property  as  between  Seller  and  Buyer. 

17.  Where  there  is  a  contract  for  the  sale  of  unascertained 
goods,  no  property  in  the  goods  is  transferred  to  the  buyer 
unless  and  until  the  goods  are  ascertained,  but  property  in  an 
undivided  share  of  ascertained  goods  may  be  transferred  as 
provided  in  Section  6.  , 

[This  section  follows  Section  16  of  the  English  Act  except 
for  the  addition  of  the   clause  beginning  "  but,''  etc.     See 
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under  Section  6  for  explanation  of  the  difference  between  Eng- 
lish and  American  law  on  the  point  referred  to.] 

18. — (1.)  Where  there  is  a  contract  for  the  sale  of  specific 
or  ascertained  goods,  the  property  in  them  is  transferred  to 
the  bnjer  at  such  time  as  the  parties  to  the  contract  intend  it 
to  be  transferred. 

(2.)  For  the  purpose  of  ascertaining  the  intention  of  the 
parties,  regard  shall  be  had  to  the  terms  of  the  contract,  the 
conduct  of  the  parties,  and  the  circumstances  of  the  case. 

[Follows  Section  17  of  the  English  Act.] 

19.  Unless  a  different  intention  appears,  the  following  are 
rules  for  ascertaining  the  intention  of  the  parties  as  to  the 
time  at  which  the  property  in  the  goods  is  to  pass  to  the  buyer. 

Rule  1. — Where  there  is  an  unconditional  contract  for  the 
sale  of  specific  goods,  in  .a  deliverable  state,  the  property 
in  the  goods  passes  to  the  buyer  when  the  contract  is 
made,  and  it  is  immaterial  whether  the  time  of  payment, 
or  the  time  of  delivery,  or  both,  be  postponed. 

Rule  2. — Where  there  is  a  contract  for  the  sale  of  specific 
goods  and  the  seller  is  bound  to  do  something  to  the 
goods,  for  the  purpose  of  putting  them  into  a  deliverable 
state,  the  property  does  not  pass  until  such  thing  be 
done. 

Rule  3. — Where  there  is  a  contract  for  the  sale  of  specific 
goods  in  a  deliverable  state,  but  the  seller  is  bound  to 
weigh,  measure,  test,  or  do  some  other  act  or  thing  with 
reference  to  the  goods  for  the  purpose  of  ascertaining  the 
price,  the  property  does  not  pass  until  such  act  or  thing 
be  done. 

[The  preceding  portion  of  Section  19  follows  Section  18  of 
the  English  Act,  except  the  words  '^  and  the  buyer  has  notice 
thereof  are  dropped  from  the  end  of  Rule  2  and  of  Rule  3. 
The  insertion  of  these  words  in  the  English  Act  changed  the 
English  law,  which  had  never  required  notice  (see  Chalmers, 
p.  46),  in  order  to  make  it  conform  to  the  Scotch  law.  There 
seems  no  good  reason  for  postponing  the  transfer  of  title  to 
this  extent.     There  is  no  American  authority  for  it.] 

33 
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Rule  4. — (1.)  When  goods  are  delivered  to  the  buyer  "  on 
sale  or  return,"  or  on  other  terms  indicating  an  intention 
to  make  a  present  sale,  but  to  give  the  buyer  an  option  to 
return  the  goods  instead  of  paying  the  price,  the  property 
passes  to  the  buyer  on  delivery,  but  he  may  revest  the 
property  in  the  seller  by  returning  or  tendering  the  goods 
within  the  time  fixed  in  the  contract,  or,  if  no  time  has 
been  fixed,  within  a  reasonable  time. 

(2.)  When  goods  are  delivered  to  the  buyer  on  approval  or 
on  trial  or  on  satisfaction,  or  other  similar  terms,  the 
property  therein  passes  to  the  buyer : 

(a.)  When  he  signifies  his  approval  or  acceptance  to  the 
seller  or  does  any  other  act  adopting  the  transaction : 

(b.)  If  he  does  not  signify  his  approval  or  acceptance  to 
the  seller,  but  retains  the  goods  without  giving  notice 
of  rejection,  then,  if  a  time  has  been  fixed  for  the 
return  of  the  goods,  on  the  expiration  of  such  time, 
and,  if  no  time  has  been  fixed,  on  the  expiration  of 
a  reasonable  time.  What  is  a  reasonable  time  is  a 
question  of  fact. 

[Rule  4  (1)  is  not  in  the  English  Act.  A  ^^  sale  or  return  '* 
is  included  in  Rule  (2)  (Section  18,  Rule  4  of  English  Act), 
making  Dhe  same  presumption  apply  to  such  sales  as  to  sales  on 
trial.  The  distinction  between  a  sale  with  a  right  to  return 
and  a  sale  to  take  effect  on  approval  has  not  been  taken  in  the 
English  decisions,  though  Chalmers  notices  it  in  his  annota- 
tion. 9  Harv.  L.  Rev.  110,  n.  3.  The  distinction  has  been 
taken  in  this  country  (Mechem,  §  657  et  seq,y  §  675  etseq,), 
and  it  seems  proper  to  indicate  it  in  this  draft. 

Rule  4  (2)  is  the  same  as  Rule  4  of  the  English  Act,  except 
that  the  words  ^^  on  trial  or  on  satisfaction  "  are  substituted  for 
"  on  sale  or  return."] 

Rule  5. — (1.)  Where  there  is  a  contract  for  the  sale  of 
unascertained  or  future  goods  by  description,  and  goods 
of  that  description  and  in  a  deliverable  state  are  uncon- 
ditionally appropriated  to  the  contract,  either  by  the  seller 
with  the  assent  of  the  buyer,  or  by  the  buyer  with  the 
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assent  of  the  seller,  the  property  in  the  goods  thereupon 
passes  to  the  buyer.  Such  assent  may  be  express  or 
implied,  and  may  be  given  either  before  or  after  the 
appropriation  is  made. 

[This  follows  the  words  of  the  corresponding  rule  in  the 
English  Act.] 

(2.)  Where,  in  pursuance  of  the  contract,  the  seller  delivers 
the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee 
(whether  named  by  the  buyer  or  not)  for  the  purpose 
of  transmission  to  the  buyer,  he  is  deemed  to  have  un- 
conditionally appropriated  the  goods  to  the  contract, 
except  in  the  cases  provided  for  in  the  next  rule  and  in 
Section  20. 

[In  the  English  Act,  instead  of  the  clause  of  exception  at  the 
end,  the  words  ^^and  does  not  reserve  the  right  of  disposal" 
are  inserted  before  '^he  is  deemed,'*  etc.  This  single  excep- 
tion, provided  for  by  the  English  Act,  seemed  insufficient,  and 
instead  of  naming  several  exceptions  in  this  subsection,  refer- 
ence is  made  to  the  ensuing  rule  and  to  Section  20.] 

Rule  6.  If  the  contract  requires  the  seller  to  deliver  the 
goods  to  the  buyer  or  at  a  particular  place,  or  to  pay  the 
freight  or  cost  of  transportation  to  the  buyer  or  to  a 
particular  place,  the  property  does  not  pass  until  the 
goods  have  been  delivered  to  the  buyer  or  reached  the 
place  agreed  upon. 

[This  rule  is  not  in  the  English  Act,  but  it  represents  the 
existing  law.     Mechem,  §§  733,  741.] 

20. — (1-)  Where  there  is  a  contract  for  the  sale  of  specific 
goods  or  where  goods  are  subsequently  appropriated  to  the 
contract,  the  seller  may,  by  the  terms  of  the  contract  or  appro- 
priation, reserve  the  right  of  possession  or  property  in  the 
goods  until  certain  conditions  have  been  fulfilled.  The  right 
of  possession  or  property  may  be  thus  reserved  notwithstand- 
ing the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or 
other  bailee  for  the  purpose  of  transmission  to  the  buyer. 
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[This  follows,  with  some  change  of  expression,  Section  19  of 
the  English  Act,  except  that  for  the  somewhat  loose  phrase 
"right  of  disposal  ''is  substituted  "possession  or  property." 
The  phra&e  ju9  disponendi  has  gained  some  currency  as  the 
expression  of  the  right  of  a  seller  who  has  definitely  appro- 
priated goods  to  a  contract  but  who  nevertheless  takes  a  bill 
of  lading  to  his  own  order.  The  truth  is,  he  has  reserved  the 
property  as  security.  The  situation  is  similar  to  that  in  a 
conditional  sale.] 

(2.)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  order  of  the  seller  or  his  agent,  the 
seller  is  prima  facie  deemed  to  reserve  the  property  in  the 
goods.  But  if,  except  for  the  form  of  the  bill  of  lading, 
the  property  would  have  passed  to  the  buyer  on  shipment  of 
the  goods,  the  seller's  property  in  the  goods  shall  be  deemed 
to  be  only  for  the  purpose  of  securing  performance  by  the 
buyer  of  his  obligations  under  the  contract. 

[The  first  sentence  is  in  the  English  Act,  except  that  "  prop- 
erty in  the  goods  "  is  substituted  for  "  right  of  disposal."  The 
remainder  of  the  subsection  is  new.] 

(3.)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  order  of  the  buyer  or  his  agent, 
but  possession  of  the  bill  of  lading  is  retained  by  the  seller  or 
his  agent,  the  seller  is  prima  facie  deemed  to  reserve  a  right 
to  the  possession  of  the  goods. 

[This  is  not  in  the  English  Act,  but  is  thought  to  be  war- 
ranted by  the  existing  law.] 

(4.)  Where  the  seller  of  goods  draws  on  the  buyer  for  the 
price,  and  transmits  the  bill  of  exchange  and  bill  of  lading  to 
the  buyer  together,  to  secure  acceptance  or  payment  of  the  bill 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if 
he  does  not  honor  the  bill  of  exchange,  and  if  he  wrongfully 
retains  the  bill  of  lading  he  acquires  no  added  right  thereby. 
If,  however,  the  bill  of  lading  provides  that  the  goods  are 
deliverable  to  the  buyer  or  to  the  order  of  the  buyer,  or  is 
endorsed  in  blank,  or  to  the  buyer  by  the  consignee  named 
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therein,  a  bona  fide  purchaser  of  the  bill  of  lading  or  goods 
from  the  buyer  for  value  and  without  notice  of  the  facts  making 
the  transfer  wrongful,  will  obtain  the  property  in  the  goods, 
although  the  bill  of  exchange  has  not  been  honored. 

[This  section  substantially  follows  the  English  Act  as  far  as  the 
words  '*  If,  however."  The  proviso  beginning  *'  If,  however,"  is 
not  in  the  English  Act.  It  expresses,  however,  the  English  law, 
because  of  the  last  Factors'  Acts.  Cahn  vs.  Packet  Co.  (1899), 
1  Q.  B.  643.  It  undoubtedly  is  in  accordance  with  mercantile 
understanding  and  convenience.  The  seller  has  trusted  the 
buyer  with  the  possession  of  the  document  of  title  and  should 
bear  the  consequences.     See  Mechem,  §  166.] 

21.  Unless  otherwise  agreed,  the  goods  remain  at  the  seller's 
risk  until  the  property  therein  is  transferred  to  the  buyer,  but 
when  the  property  therein  is  transferred  to  the  buyer,  the 
goods  are  at  the  buyer's  risk  whether  delivery  has  been  made 
or  not. 

Provided,  however,  that  where  delivery  of  the  goods  has 
been  made  in  pursuance  of  the  contract  to  the  buyer,  or  to  a 
bailee  for  the  buyer,  and  the  property  in  the  goods  has  been 
retained  by  the  seller  merely  to  secure  performance  by  the 
buyer  of  his  obligations  under  the  contract,  the  goods  are  at 
the  buyer's  risk  from  the  tim*e  of  such  delivery. 

Provided,  also,  that  where  delivery  has  been  delayed  through 
the  fault  of  either  buyer  or  seller,  the  goods  are  at  the  risk  of 
the  party  in  fault  as  regards  any  loss  which  might  not  have 
occurred  but  for  such  fault. 

Provided,  also,  that  nothing  in  this  section  shall  affect  the 
duties  or  liabilities  of  either  seller  or  buyer  as  a  bailee  of  the 
goods  of  the  other  party. 

[The  first  proviso  is  not  contained  in  the  English  Act. 
Otherwise  the  section  is  identical  with  Section  20  of  the  Eng- 
lish Act.  The  new  proviso  represents  the  weight  of  authority 
and  seems  sound  on  principle.  The  principal  situation  at 
which  it  is  aimed  is  where  a  conditional  sale  has  been  made, 
the  goods  delivered  to  the  buyer,  and  very  likely  in  use  by 
him.     The  title  is  retained  instead  of  taking  a  mortgage  back. 
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S8  would  be  done  in  the  case  of  real  estate.  The  beneficial 
interest  is  in  the  buyer,  and  the  risk  should  be  on  him.  See 
9  Hanr.  L.  Rev.  109 ;  Mechem,  §  636. 

Where  goods  are  sent  in  compliance  with  an  order,  but 
marked  ''  C.  0.  D.,"  even  though  the  efiect  of  this  is  to  with- 
hold title,  the  risk  would  be  thrown  on  the  buyer.  See 
Mechem,  §  740,  note  (p.  616).] 

Transfer  of  Title, 

22. — (10  Subject  to  the  provisions  of  this  act,  where  goods 
are  sold  by  a  person  who  is  not  the  owner  thereof,  and  who 
does  not  sell  them  under  the  authority  or  with  the  consent  of 
the  owner,  the  buyer  acquires  no  better  title  to  the  goods  than 
the  seller  had,  unless  the  owner  of  the  goods  is  by  his  conduct 
precluded  from  denying  the  seller's  authority  to  sell. 
(2.)  Provided  also  that  nothing  in  this  act  shall  affect — 
(a.)  The  provisions   of  any  factors'  acts,  recording  acts, 
or  any  enactment  enabling  the  apparent  owner  of 
goods  to  dispose  of  them  as  if  he  were  the  true  owner 
thereof; 
((.)    The  validity  of  any  contract  ofsale  under  any  special 
common  law  or  statutory  power  of  sale  or  under  the 
order  of  a  court  of  competent  jurisdiction. 

[This  is  identical  with  Section  21  of  the  English  Act,  except 
in  (2)  (a)  "  recording  acts  "  has  been  added.] 

23.  When  the  seller  of  goods  has  a  voidable  title  thereto, 
but  his  title  has  not  been  avoided  at  the  time  of  the  sale,  the 
buyer  acquires  a  good  title  to  the  goods,  provided  he  buys 
them  in  good  faith  and  without  notice  of  the  seller's  defect  of 
title. 

[This  is  identical  with  Section  23  of  the  English  Act.  Sec- 
tion 22  of  that  act  relates  to  sales  in  market  overt  and  is 
omitted  here.] 

24.  Where  a  person  having  sold  goods  continues  or  is  in 
possession  of  the  goods,  or  of  the  documents  of  title  to  the 
goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mer- 
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cantile  agent  acting  for  him,  of  the  goods  or  documents  of  title 
under  any  sale,  pledge  or  other  disposition  thereof,  to  any  per- 
son rebeiving  the  same  in  good  faith  and  without  notice  of  the 
previous  sale,  shall  have  the  same  effect  as  if  the  person  making 
the  delivery  or  transfer  were  expressly  authorized  by  the  owner 
of  the  goods  to  make  the  same. 

[This  is  identical  with  Section  25  (1)  of  the  English  Act.  It 
is  comparatively  new  to  the  English  law,  being  first  enacted  in 
the  Factors'  Act  of  1889.  But,  so  far  as  purchasers  are  con- 
cerned, it  states  in  effect  the  principle  commonly  laid  down  in 
this  country  that  delivery  is  not  necessary  between  the  parties, 
but  is  as  against  third  persons.  The  rights  of  creditors  are 
dealt  with  in  the  next  section.  Section  25  (2)  of  the  English 
Act  provides  that  a  buyer  in  possession  without  title  shall  have 
power  to  transfer.  This  is  contrary  to  American  law  and  has 
been  omitted.     Mechem,  §  599.] 

25.  Where  a  person  having  sold  goods  continues  or  is  in 
possession  of  the  goods,  or  of  the  documents  of  title  to  the 
goods,  and  such  retention  of  possession  is  fraudulent  in  fact  or 
is  deemed  fraudulent  under  any  rule  of  law,  a  creditor  or  credi- 
tors of  the  seller  may  treat  the  sale  as  void. 

[The  law  in  this  country  as  to  the  effect  of  retention  of  pos- 
session on  the  rights  of  creditors  is  in  such  conflict  and  the 
different  rules  are  locally  so  firmly  fixed  that  it  seemed  unwise 
to  try  to  provide  a  uniform  rule.  All  states,  however,  agree 
that  if  the  retention  is  fraudulent  in  fact  the  sale  is  void  as  to 
creditors.  The  draft,  therefore,  so  provides,  and  as  to  other 
cases^-cases  of  constructive  fraud — adopts  the  locally  prevail- 
ing rule.] 


PART  III. 


Performance  of  the  Contract. 

26.  It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of 
the  buyer  to  accept  and  pay  for  them,  in  accordance  with  the 
terms  of  the  contract  of  sale. 

27.  Unless  otherwise  agreed,  delivery  of  the  goods  and  pay- 
ment of  the  price  are  concurrent  conditions  ;  that  is  to  say,  the 
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seller  must  be  ready  and  willing  to  give  possession  of  the  goods 
to  the  buyer  in  exchange  for  the  price,  and  the  buyer  must  be 
ready  and  willing  to  pay  the  price  in  exchange  for  possession 
of  the  goods. 

[Sections  26  and  27  follow  verbatim  Sections  27  and  28  of 
the  English  Act.] 

28. — (1.)  Whether  it  is  for  the  buyer  to  take  possession  of 
the  goods  or  for  the  seller  to  send  them  to  the  buyer  is  a 
question  depending  in  each  case  on  the  contract,  express  or 
implied,  between  the  parties.  Apart  from  any  such  contract, 
express  or  implied,  the  place  of  delivery  is  the  seller's  place  of 
business,  if  he  have  one,  and  if  not,  his  residence ;  provided 
that  if  the  contract  be  for  the  sale  of  specific  goods,  which  to 
the  knowledge  of  the  parties  when  the  contract  is  made  are 
in  some  other  place,  then  that  place  is  the  place  of  delivery. 

[This  is  the  same  as  Section  29  (1)  of  the  English  Act.  It 
agrees  with  the  prevailing  authority.     Mechem,  §  1124.] 

(2.)  Where  under  the  contract  of  sale  the  seller  is  bound 
to  send  the  goods  to  the  buyer,  but  no  time  for  sending  them 
is  fixed,  the  seller  is  bound  to  send  them  within  a  reasonable 
time. 

(8.)  Where  the  goods  at  the  time  of  sale  are  in  the  posses- 
sion of  a  third  person,  there  is  no  delivery  by  seller  to  buyer 
unless  and  until  such  third  person  acknowledges  to  the  buyer 
that  he  holds  the  goods  on  his  behalf ;  provided  that  nothing 
in  this  section  shall  affect  the  operation  of  the  issue  or  transfer 
of  any  document  of  title  to  goods. 

(4.)  Demand  or  tender  of  delivery  may  be  treated  as  inef- 
fectual unless  made  at  a  reasonable  hour.  What  is  a  reason- 
able hour  is  a  question  of  fact. 

(5.)  Unless  otherwise  agreed,  the  expenses  of  and  incidental 
to  putting  the  goods  into  a  deliverable  state  must  be  borne  by 
the  seller. 

[These  provisions  follow  Section  29  (2)-(5)  of  the  English 
Act] 
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29. — (!•)  Where  the  seller  delivers  to  the  buyer  a  quantity 
of  goods  less  than  he  contracted  to  sell,  the  buyer  may  reject 
them ;  but  if  the  buyer  accepts  the  goods  so  delivered,  he  must 
pay  for  them  at  the  contract  rate. 

(2.)  Where  the  seller  delivers  to  the  buyer  a  quantity  of 
goods  larger  than  he  contracted  to  sell,  the  buyer  may  accept 
the  goods  included  in  the  contract  and  reject  the  rest,  or  he 
may  reject  the  whole.  If  the  buyer  accepts  the  whole  of 
the  goods  so  delivered,  he  must  pay  for  them  at  the  contract 
rate. 

(8.)  Where  the  seller  delivers  to  the  buyer  the  goods  he 
contracted  to  sell  mixed  with  goods  of  a  different  description 
not  included  in  the  contract,  the  buyer  may  accept  the  goods 
which  are  in  accordance  with  the  contract  and  reject  the  rest, 
or  he  may  reject  the  whole. 

(4.)  The  provisions  of  this  section  are  subject  to  any  usage 
of  trade,  special  agreement  or  course  of  dealing  between  the 
parties. 

[This  follows  Section  80  of  the  English  Act,  and  is  in  ac- 
cordance with  the  weight  of  authority.  See  Mechem,  §  1157 
et  seq/] 

30. — (1.)  Unless  otherwise  agreed,  the  buyer  of  goods  is 
not  bound  to  accept  delivery  thereof  by  instalments. 

(2.)  Where  there  is  a  contract  for  the  sale  of  goods  to  be 
delivered  by  stated  instalments,  which  are  to  be  separately 
paid  for,  and  the  seller  makes  defective  deliveries  in  respect  of 
one  or  more  instalments,  or  the  buyer  neglects  or  refuses  to 
take  delivery  of  or  pay  for  one  or  more  instalments,  it  is  a 
question  of  fact  in  each  case  depending  on  the  terms  of  the 
contract  and  the  circumstances  of  the  case,  whether  the  breach 
of  contract  is  so  material  as  to  justify  the  injured  party  in 
refusing  to  proceed  further  and  suing  for  damages  for  breach 
of  the  entire  contract,  or  whether  the  breach  is  severable,  giv- 
ing rise  to  a  claim  for  compensation,  but  not  to  a  right  to  treat 
the  whole  contract  as  broken. 
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[This  section  is  slightly  altered  from  Section  31  of  the  Eng- 
lish Act.  The  English  Act,  following  the  English  law,  makes 
repudiation  by  one  party  the  test  of  the  right  of  the  other  to 
refuse  to  go  on.  The  section  here  given  makes  the  materiality 
of  the  breach  the  test.  This  is  in  accord  with  the  weight  of 
American  authority.  Norrington  vs,  Wright,  115  U.  S.  188 ; 
14  Harv.  L.  Rev.  323.] 

31. — (1.)  Where,  in  pursuance  of  a  contract  of  sale,  the 
seller  is  authorized  or  required  to  send  the  goods  to  the  buyer, 
delivery  of  the  goods  to  a  carrier,  whether  named  by  the 
buyer  or  not,  for  the  purpose  of  transn^ssion  to  the  buyer, 
is  prima  facie  deemed  to  be  a  delivery  of  the  goods  to  the 
buyer. 

(2.)  Unless  otherwise  authorized  by  the  buyer,  the  seller 
must  make  such  contract  with  the  carrier  on  behalf  of  the  buyer 
as  may  be  reasonable,  having  regard  to  the  nature  of  the  goods 
and  the  other  circumstances  of  the  case.  If  the  seller  omit  so  to 
do,  and  the  goods  are  lost  or  damaged  in  course  of  transit,  the 
buyer  may  decline  to  treat  the  delivery  to  the  carrier  as  a 
delivery  to  himself,  or  may  hold  the  seller  responsible  in 
damages. 

(3.)  Unless  otherwise  agreed,  where  goods  are  sent  by  the 
seller  to  the  buyer  by  a  route  involving  sea  transit,  under  cir- 
cumstances in  which  it  is  usual  to  insure,  the  seller  must  give 
such  notice  to  the  buyer  as  may  enable  him  to  insure  them 
during  their  sea  transit,  and  if  the  seller  fails  to  do  so, 
the  goods  shall  be  deemed  to  be  at  his  risk  during  such  sea 
transit. 

[These  paragraphs  are  the  same  as  Section  32  of  the  English 
Act.  (1)  is  familiar  law.  (2)  and  (3)  are  probably  in  accord- 
ance with  business  usage,  but  there  is  little  in  the  way  of 
positive  law  on  the  subject.     See  Chalmers  (5th  ed.),  p.  73.] 

32.  Where  the  seller  of  goods  agrees  to  deliver  them  at  his 
own  risk  at  a  place  other  than  that  where  they  are  when  sold, 
the  buyer  must,  nevertheless,  unless  otherwise  agreed,  take  any 
risk  of  deterioration  in  the  goods  necessarily  incident  to  the 
course  of  transit. 
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[This  follows  Section  83  of  the  English  Act.  See  Chalmers' 
comments ;  Mechem,  §  1298.] 

33. — (1.)  Where  goods  are  delivered  to  the  buyer,  which  he 
has  not  previously  examined,  he  is  not  deemed  to  have  accepted 
them  unless  and  until  he  has  had  a  reasonable  opportunity  of 
examining  them  for  the  purpose  of  ascertaining  whether  they 
are  in  conformity  with  the  contract. 

[This  follows  Section  34  (1)  of  the  English  Act,  and  repre- 
sents the  American  law  also.     Mechem,  §  1375  et  seq.'] 

(2.)  Unless  otherwise  agreed,  when  the  seller  tenders  deliv- 
ery of  goods  to  the  buyer,  he  is  bound,  on  request,  to  afford 
the  buyer  a  reasonable  opportunity  of  examining  the  goods  for 
the  purpose  of  ascertaining  whether  they  are  in  conformity 
with  the  contract. 

[This  follows  Section  34  (2)  of  the  English  Act,  and  repre- 
sents the  American  law  also.     Mechem,  §  1375  et  seq.^ 

34.  The  buyer  is  deemed  to  have  accepted  the  goods  when 
he  intimates  to  the  seller  that  he  has  accepted  them,  or  when 
the  goods  have  been  delivered  to  him,  and  he  does  any  act  in 
relation  to  them  which  is  inconsistent  with  the  ownership  of 
the  seller,  or  when,  after  the  lapse  of  a  reasonable  time,  he 
retains  the  goods  without  intimating  to  the  seller  that  he  has 
rejected  them. 

[This  follows  Section  35  of  the  English  Act,  and  represents 
the  American  law  also.     Mechem,  §  1379  et  8eq,'\ 

35.  Acceptance  of  the  goods  by  the  buyer  shall  not  be 
deemed,  in  the  absence  of  express  or  implied  agreement  of 
the  parties,  to  discharge  the  seller  from  liability  in  damages  or 
other  legal  remedy  for  breach  of  any  promise  or  warranty  in 
the  contract  of  sale. 

[This  section  is  not  contained  in  the  English  Act,  but  11  (1) 
(a)  seems  to  authorize  the  buyer  to  accept  goods  and  neverthe- 
less hold  the  seller  liable  in  damages. 

The  law  in  this  country  is  in  great  conflict.  See  Mechem, 
§  1388  et  seq.'] 
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36.  Unless  otherwise  agreed,  where  goods  are  delivered  to 
the  buyer,  and  he  refuses  to  accept  them,  having  the  right  so 
to  do,  he  is  not  bound  to  return  them  to  the  seller,  but  it  is 
sufficient  if  he  intimates  to  the  seller  that  he  refuses  to  accept 
them. 

[This  follows  Section  36  of  the  English  Act.  Such  Ameri- 
can authority  as  there  is  is  in  accord.     Mechem,  §  1403.] 

37.  When  the  seller  is  ready  and  willing  to  deliver  the 
goods,  and  requests  the  buyer  to  take  delivery,  and  the  buyer 
does  not,  within  a  reasonable  time  after  such  request,  take  de- 
livery of  the  goods,  he  is  liable  to  the  seller  for  any  loss  occa- 
sioned by  his  neglect  or  refusal  to  take  delivery,  and  also  for  a 
reasonable  charge  for  the  care  and  custody  of  the  goods. 
Provided  that  nothing  in  this  section  shall  affect  the  rights 
of  the  seller  where  the  neglect  or  refusal  of  the  buyer  to  take 
delivery  amounts  to  a  repudiation  or  breach  of  the  entire 
contract. 

[This  follows  Section  37  of  the  English  Act,  except  for  the 
addition  of  the  words  "or  breach*'  and  "entire"  in  the  last 
line.] 


PART  IV. 


Rights  of  Unpaid  Seller  Against  the  Goods. 

38. — (1.)  The  seller  of  goods  is  deemed  to  be  an  "  unpaid 
seller"  within  the  meaning  of  this  act — 

(a.)  When   the  whole  of  the  price  has  not  been  paid  or 

tendered ; 
(6.)  When  a  bill  of  exchange  or  other  negotiable  instrument 
has  been  received  as  conditional  payment,  and  the  con- 
dition on  which  it  was  received  has  been  broken  by 
reason  of  the  dishonor  of  the  instrument,  the  insolvency 
of  the  buyer,  or  otherwise. 
(2.)  In  this  part  of  this  act  the  term  "seller"  includes  any 
person  who  is  in   the  position  of  a  seller,  as,  for  instance,  an 
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agent  of  the  seller  to  whom  the  bill  of  lading  has  been  en- 
dorsed, or  a  consignor  or  agent  who  has  himself  paid,  or  is 
directly  responsible  for,  the  price. 

[This  follows  Section  38  of  the  English  Act,  except  that 
in  (1)  (b)  ^^  has  been  broken ''  is  substituted  for  '^  has  not 
been  fulfilled*'  and  ''the  insolvency  of  the  buyer*'  has  been 
inserted.] 

39.— (1.)  Subject  to  the  provisions  of  this  act,  notwith- 
standing that  the  property  in  the  goods  may  have  passed  to 
the  buyer,  the  unpaid  seller  of  goods,  as  such,  has  by  implica- 
tion of  law — 

(a.)  A  lien  on  the  goods  or  right  to  retain  them  for.the 
price  while  he  is  in  possession  of  them  ; 

(6.)  In  case  of  the  inisolvency  of  the  buyer,  a  right  of  stop- 
ping the  goods  in  transitu  after  he  has  parted  with  the 
possession  of  them ; 

(c.)  A  right  of  resale  as  limited  by  this  act ; 

(d.)  A  right  to  rescind  the  sale  as  limited  by  this  act. 

(2.)  Where  the  property  in  goods  has  not  passed  to  the 
buyer,  the  unpaid  seller  has,  in  addition  to  his  other  remedies, 
a  right  of  withholding  delivery  similar  to  and  co-extensive  with 
his  rights  of  lien  and  stoppage  in  transitu  where  the  property 
has  passed  to  the  buyer. 

[This  follows  Section  89  of  the  English  Act,  except  for  the 
insertion  of  1  ((2),  which  is  in  conformity  with  the  American 
law  and  with  business  usage.     Mechem,  §  1682.] 

Unpaid  Seller* s  Lien. 

40. — (!•)  Subject  to  the  provisions  of  this  act,  the  unpaid 
seller  of  goods  who  is  in  possession  of  them  is  entitled  to  retain 
possession  of  them  until  payment  or  tender  of  the  price  in  the 
following  cases,  namely : 

(a.)  Where  the  goods  have  been  sold  without  any  stipulation 
as  to  credit; 
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(b,)  Where  the  goods  have  been  aold  on  credit,  bnt  the  term 

of  credit  has  expired ; 
(c.)  Where  the  bnyer  becomes  insoWent. 

(2.)  The  seller  may  exercise  his  right  of  lien  notwith- 
standing that  he  is  in  possession  of  the  goods  as  agent  or  bailee 
for  the  buyer. 

[This  follows  Section  41  of  the  English  Act.] 

4L  Where  an  onpaid  seller  has  made  part  deliyery  of  the 
goods,  he  may  exercise  his  right  of  lien  or  retention  on  the 
remainder,  unless  such  part  delivery  has  been  made  under  such 
circumstances  as  to  show  an  agreement  to  waive  the  lien  or 
right  of  retention. 

[This  follows  Sectioii  42  of  the  English  Act.] 

42. — (!•)  The  unpaid  seller  of  goods  loses  his  lien  or  right 
of  retention  thereon — 

(a.)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 
for  the  purpose  of  transmission  to  the  buyer  without 
reserving  the  property  in  the  goods  or  the  right  to  the 
possession  thereof; 

((.)  When  the  buyer  or  his  agent  lawfully  obtains  possession 
of  the  goods ; 

((?.)  By  waiver  thereof. 

(2.)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of 
retention  thereon,  does  not  lose  his  lien  or  right  of  retention 
by  reason  only  that  he  has  obtained  judgment  or  decree  for  the 
price  of  the  goods. 

[This  substantially  follows  Section  43  of  the  English  Act.] 

Stoppage  in  transitu. 

43.  Subject  to  the  provisions  of  this  act,  when  the  buyer  of 
goods  becomes  insolvent,  the  unpaid  sellei*  who  has  parted  with 
the  possession  of  the  goods  has  the  right  of  stopping  them 
in  transitu ;  that  is  to  say,  he  may  resume  possession  of  the 


UNIFORM   STATE  LAWS.  527 

m 

goods  as  long  as  they  are  in  coarse  of  transit,  and  he  will  then 
become  entitled  to  the  same  rights  in  regard  to  the  goods  as 
he  would  have  had  if  he  had  never  parted  with  the  possession. 

[This  follows  Section  44  of  the  English  Act  except  the  last 
clause.  The  English  Act  reads,  *^  and  may  retain  them  until 
payment  or  tender  of  the  price."  But  the  seller  under  such 
circumstances  has  also  the  right  to  resell,  and  under  this  draft 
the  right  to  rescind  the  sale.] 

44. — (1.)  Goods  are  deemed  to  be  in  course  of  transit  from 
the  time  when  they  are  delivered  to  a  carrier  by  land  or  water, 
or  other  bailee  for  the  purpose  of  transmission  to  the  buyer, 
until  the  buyer,  or  his  agent  in  that  behalf,  takes  delivery  of 
them  from  such  carrier  or  other  bailee. 

(2.)  If  the  buyer,  or  his  agent  in  that  behalf,  obtains  deliv- 
ery of  the  goods  before  their  arrival  at  the  appointed  destina- 
tion, the  transit  is  at  an  end. 

(3.)  If,  after  the  arrival  of  the  goods  at  the  appointed  desti- 
nation, the  carrier  or  other  bailee  acknowledges  to  the  buyer, 
or  his  agent,  that  he  holds  the  goods  on  his  behalf  and  con- 
tinues in  possession  of  them  as  bailee  for  the  buyer,  or  his 
agent,  the  transit  is  at  an  end,  and  it  is  immaterial  that  a 
further  destination  for  the  goods  may  have  been  indicated  by 
the  buyer. 

(4.)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier 
or  other  bailee  continues  in  possession  of  them,  the  transit  is 
not  deemed  to  be  at  an  end,  even  if  the  seller  has  refused  to 
receive  them  back, 

(5.)  When  goods  are  delivered  to  a  ship  chartered  by  the 
buyer,  it  is  a  question  depending  on  the  circumstances  of  the 
particular  case  whether  they  are  in  the  possession  of  the  mas- 
ter as  a  carrier  or  as  agent  of  the  buyer. 

(6.)  Where  the  carrier  or  other  bailee  wrongfully  refuses  to 
deliver  the  goods  to  the  buyer,  or  his  agent  in  that  behalf,  the 
transit  is  deemed  to  be  at  an  end. 

(7.)  Where  part  delivery  of  the  goods  has  been  made  to  the 
buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the  goods 
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may  be  stopped  in  transitu^  unless  such  part  delivery  has  been 
made  under  such  circumstances  as  to  show  an  agreement  to 
give  up  possession  of  the  whole  of  the  goods. 

[This  follows  Section  45  of  the  English  Act.] 

46. — (1.)  The  unpaid  seller  may  exercise  his  right  of  stop- 
page in  transitu  either  by  taking  actual  possession  of  the  goods 
or  by  giving  notice  of  his  claim  to  the  carrier  or  other  bailee  in 
whose  possession  the  goods  are.  Such  notice  may  be  given 
either  to  the  person  in  actual  possession  of  the  goods  or  to  his 
principal.  In  the  latter  case  the  notice,  to  be  effectual,  must 
be  given  at  such  time  and  under  such  circumstances  that  the 
principal,  by  the  exercise  of  reasonable  diligence,  may  com- 
municate it  to  his  servant  or  agent  in  time  to  prevent  a  deliv- 
ery to  the  buyer. 

(2.)  When  notice  of  stoppage  in  transitu  is  given  by  the 
seller  to  the  carrier,  or  other  bailee  in  possession  of  the  goods, 
he  must  redeliver  the  goods  to,  or  according  to  the  directions 
of,  the  seller.  The  expenses  of  such  redelivery  must  be  borne 
by  the  seller ;  provided  that  where  a  negotiable  document  of 
title  representing  the  goods  has  been  issued  by  the  carrier  or 
other  bailee,  he  may  demand  the  surrender  of  such  document 
of  title,  or,  at  the  seller's  option,  a  bond  with  sufficient  sureties 
indemnifying  the  carrier  or  other  bailee  from  liability  to  any 
holder  of  such  document  of  title,  before  redelivering  the  goods. 

[This  follows  Section  46  of  the  English  Act,  except  the  final 
proviso.  The  carrier  should  be  liable  to  a  bona  fide  transferee 
of  its  bill  of  lading,  and  unquestionably  would  be  if  the  trans- 
feree took  for  value  before  the  stoppage.  The  carrier  ought 
not  to  be  forced  to  determine  at  its  peril  at  once  what  the 
facts  are.  Therefore  it  seems  right  that  such  a  proviso  should 
be  added.] 

Resale  by  the  Seller, 

48. — (1.)  Where  the  goods  are  of  a  perishable  nature,  or 
where  the  seller  expressly  reserves  the  right  of  resale  in  case 
the  buyer  should  make  default,  or  where  the  buyer  has  been 
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in  default  in  the  payment  of  the  price  an  unreasonable  time, 
an  unpaid  seller  having  a  right  of  lien  or  having  stopped  the 
goods  in  transitu  may  resell  the  goods.  He  shall  not  there- 
after be  liable  to  the  original  buyer  upon  the  contract  of  sale 
or  for  any  profit  made  by  such  resale,  but  may  recover  from 
him  damages  for  any  loss  occasioned  by  the  breach  of  the 
contract. 

(2.)  Where  a  resale  is  made,  as  authorized  in  this  section, 
the  buyer  acquires  a  good  title  as  against  the  original  buyer. 

(3.)  It  is  not  essential  to  the  validity  of  a  resale  that  notice 
of  his  intention  to  resell  the  goods  be  given  by  the  seller  to  the 
original  buyer.  But  where  the  right  to  resell  is  not  based  on 
the  perishable  nature  of  the  goods  or  upon  ati  express  provi- 
sion of  the  contract,  the  giving  or  failure  to  give  such  notice 
shall  be  relevant  evidence  in  any  issue  involving  the  question 
whether  the  buyer  had  been  in  default  an  unreasonable  time 
before  the  resale  was  made. 

(4.)  It  is  not  essential  to  the  validity  of  a  resale  that  notice 
of  the  time  and  place  of  such  resale  should  be  given  by  the 
seller  to  the  original  buyer. 

[This  section  difiers  considerably  from  Section  48  of  the 
English  Act.  The  wording  of  that  section  did  not  seem  wholly 
adequate. 

Section  48  (2)  of  the  English  Act  seems  to  provide  that  the 
resale,  whether  rightly  made  or  not,  so  long  as  it  is  made  by  a 
seller  having  a  lien  gives  a  good  title,  and  Section  8  of  the 
Factors'  Act  of  1889,  providing  that  any  seller  in  possession 
has  power  to  make  a  valid  sale  or  pledge,  squares  with  this ; 
but  the  provision  seems  somewhat  drastic  for  this  country.  See 
Mechem,  §  1644.  The  requirements  as  to  delivery  and  change 
of  possession  would  generally  protect  the  purchaser  on  the 
resale  if  he  got  delivery,  and  this  seems  far  enough  to  go. 

The  point  covered  by  (3)  is  much  disputed.  The  English 
law  requires  notice  where  the  goods  are  not  perishable,  and 
some  cases  so  hold  in  this  country.  Others  reach  a  contrary 
result.  See  Mechem,  §  1633.  On  the  one  hand,  it  seems 
undesirable  to  make  a  resale  invalid  under  all  circumstances 
for  lack  of  notice.     The  lapse  of  time  or  other  circumstances 
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might  make  it  highly  unjust  to  allow  the  buyer  later,  when 
perhaps  market  prices  had  risen,  to  make  such  a  claim.  On 
the  other  hand,  it  seemed  desirable  that  notice  should 
generally  be  given.  The  provision  suggested  will  have  the 
effect,  it  is  hoped,  of  making  notice  necessary  unless  the  de- 
fault of  the  buyer  is  very  clear  and  long  continued.  (4) 
expresses  the  law.     Mechem,  §  1637.] 

Rescunon  by  the  Seller. 

47. — (!•)  Where  the  seller  expressly  reserves  such  a  right 
in  case  the  buyer  should  make  default,  or  where  the  buyer  has 
been  in  default  in  the  payment  of  the  price  an  unreasonable 
time,  an  unpaid  seller  having  a  right  of  lien  or  having  stopped 
the  goods  in  transitUj  may  rescind  the  transfer  of  title  and 
resume  the  property  in  the  goods.  He  shall  not  thereafter 
be  liable  to  the  buyer  upon  the  contract  of  sale,  but  may  re- 
cover from  him  damages  for  any  loss  occasioned  by  the  breach 
of  the  contract. 

(2.)  The  transfer  of  title  shall  not  be  held  to  have  been  re- 
scinded by  an  unpaid  seller  until  he  has  manifested  by  notice 
to  the  buyer  or  by  some  other  overt  act  an  intention  to  rescind. 
It  is  not  necessary  that  such  overt  act  should  be  communicated  to 
the  buyer,  but  the  giving  or  failure  to  give  notice  to  the  buyer 
of  the  intention  to  rescind  shall  be  relevant  evidence  in  any 
issue  involving  the  question  whether  the  buyer  had  been  in 
default  an  unreasonable  time  before  the  right  of  rescission  was 
asserted. 

[This  section  is  not  contained  in  the  English  Act,  and  the 
remedy  for  which  the  section  provides  is  not  allowed  by  Eng- 
lish law.  It  is  allowed  in  this  country,  and  seems  fully  justi- 
fied by  mercantile  custom  and  convenience.  Mechem,  §§ 
1681,  1682 ;  Burdick,  p.  243.] 

48.  Subject  to  the  provisions  of  this  act,  the  unpaid  seller's 
right  of  lien  or  stoppage  in  transitu  is  not  affected  by  any  sale, 
or  other  disposition  of  the  goods  which  the  buyer  may  have 
made,  unless  the  seller  has  assented  thereto. 
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Provided  that  where  a  document  of  title  to  goods  has  been 
lawfully  transferred  to  any  person  as  buyer  or  owner  of  the 
goods,  and  has  been  subsequently  lawfully  transferred  to  a 
person  who  takes  the  document  in  good  faith  and  for  valuable 
consideration  at  any  time  while  the  goods  are  still  in  the  hands 
of  the  carrier  or  other  bailee  which  issued  such  document  of 
title ;  then,  if  such  last-mentioned  transfer  was  by  way  of  sale, 
the  unpaid  seller's  right  of  lien  or  stoppage  in  transitu  is  de- 
feated, and  if  such  last-mentioned  transfer  was  by  way  of 
pledge  or  other  disposition  for  value,  the  unpaid  seller's  right 
of  lien  or  stoppage  in  transitu  can  only  be  exercised  subject  to 
the  rights  of  the  transferee. 

[This  section  is  based  on  Section  47  of  the  English  Act.  In 
the  proviso  the  words  ^'  has  been  subsequently  lawfully  trans- 
ferred'' have  been  substituted  for  '^that  person  transfers  the 
document,"  in  order  to  cover  in  terms  a  case  where  the  buyer 
transfers  without  valuable  consideration  and  his  transferee  trans- 
fers again  and  for  value. 

The  words  '^  at  any  time  while  the  goods  are  still  in  the 
hands  of  the  carrier  or  other  bailee  which  issued  such  docu- 
ment of  title  "  are  inserted  to  cover  a  case  which  does  not  seem 
to  have  arisen  or  to  have  been  considered  in  England,  namely, 
where  a  bill  of  lading  is  transferred  to  an  innocent  purchaser 
for  value  after  notice  to  stop  has  been  given.  The  only  case 
is  Newhall  vs.  Central  Pac.  B.  R.,  51  .Gal.  345,  which  protects 
the  purchaser.  This  case  has  been  criticized.  See  Mechem, 
§  1567 ;  Burdick,  p.  286 ;  Hutchinson  on  Carriers,  §  414.  But 
it  seems  clearly  better  to  limit  the  right  of  stoppage  in  transitu 
of  a  seller  who  has  entrusted  the  buyer  with  a  perfect  apparent 
title  than  to  deprive  the  innocent  purchaser  of  the  goods.  The 
provision  of  the  section  in  regard  to  pledges  is  based  on  several 
well-known  English  cases.  See  Mechem,  §  1568.  These- 
cases  have  not  been  followed  in  this  country,  but  they  are 
cited  as  law  without  question  in  American  text  books,  and  as 
they  seem  sound  in  principle,  and  there  is  but  one  opposing 
case,  Missouri  Pac.  By.  Co.  vs.  Heidenheimer,  82  Tex.  195, 
the  English  Act  has  been  followed.] 
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PART  V. 


Actions  for  Breach  of  the  Contract. 

Remedies  of  the  Seller. 

49. — (1.)  Where,  under  a  contract  of  sale,  the  property  in 
the  goods  has  passed  to  the  buyer,  and  the  buyer  wrongfully 
neglects  or  refuses  to  pay  for  the  goods  according  to  the  terms 
of  the  contract,  the  seller  may  maintain  an  action  against  him 
for  the  price  of  the  goods. 

(2.)  Where,  under  a  contract  of  sale,  the  price  is  payable  on 
a  day  certain  irrespective  of  delivery,  and  the  buyer  wrong- 
fully neglects  or  refuses  to  pay  such  price,  the  seller  may  main- 
tain an  action  for  the  price,  although  the  property  in  the  goods 
has  not  passed  and  the  goods  have  not  been  appropriated  to 
the  contract.  But  it  shall  be  a  defense  to  such  an  action  that 
the  seller  at  any  time  before  judgment  in  such  action  has  mani- 
fested an  inability  to  perform  the  contract  on  his  part  or  an 
intention  not  to  perform  it. 

(3.)  Where  the  goods  have  no  fair  market  value  or  cannot 
readily  be  resold  for  a  reasonable  price,  the  seller  may  tender 
the  goods  to  the  buyer,  and,  if  the  buyer  refuses  to  receive 
them,  may  notify  the  buyer  that  the  goods  are  thereafter  held 
by  the  seller  as  bailee  for  the  buyer.  Thereafter  the  seller 
may  treat  the  goods  as  the  buyer's  and  may  maintain  an  action 
for  the  price. 

(4.)  Where  the  seller  may  maintain  an  action  for  the  price, 
he  may  recover  interest  on  the  price  from  the  date  upon  which 
payment  thereof  was  rightfully  demanded. 

[(1)  and  the  fifst  half  of  (2)  follow  the  English  Act.  The 
addition  to  (2)  beginning  ^'  But,"  etc.,  is  believed  to  be  justified 
by  the  weight  of  American  authority. 

(3)  is  not  law  in  England,  nor  is  it  in  a  number  of  American 
states.  On  the  other  hand,  the  New  York  court,  in  an  often 
quoted  passage,  allows  the  remedy  to  an  unpaid  vendor  gen- 
erally without  any  qualification  as  to  the  nature  of  the  goods. 
It  is  also  allowed  in  the  civil  law.     The  rule  suggested  goes 
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as  far  as  convenience  requires,  for  if  the  goods  have  a  fair 
market  value,  the  action  for  damages  affords  adequate  relief. 
See  Mechem,  §  1694.] 

5O.^-(10  Where  the  buyer  wrongfully  neglects  or  refuses 
to  accept  and  pay  for  the  goods,  the  seller  may  maintain  an 
action  against  him  for  damages  for  non-acceptance. 

(2.)  The  measure  of  damages  is  the  estimated  loss  directly 
and  naturally  resulting,  in  the  ordinary  course  of  events,  from 
the  buyer's  breach  of  contract. 

(3.)  Where  there  is  an  available  market  for  the  goods  in 
question,  the  measure  of  damages  is  prima  facie  to  be  ascer- 
tained by  the  difference  between  the  contract  price  and  the 
market  or  current  price  at  the  time  or  times  when  the  goods 
ought  to  have  been  accepted,  or,  if  no  time  was  fixed  for  accept- 
ance, then  at  the  time  of  the  refusal  to  accept. 

(4.)  If  the  buyer  at  any  time  repudiates  the  contract  of  sale 
or  notifies  the  seller  to  proceed  no  further  in  carrying  out  such 
contract,  the  buyer  shall  be  liable  to  the  seller  for  no  greater 
damages  than  the  seller  would  have  suffered  if  he  did  nothing 
totwards  carrying  out  the  contract  of  sale  after  receiving  notice 
of  the  buyer's  repudiation  or  countermand.  The  profit  the 
seller  would  have  made  if  the  contract  had  been  fully  performed 
shall  be  included  in  estimating  such  damages. 

[This  follows  Section  50  of  the  English  Act,  except  (4), 
which  is  added.  (4)  is  not  law  in  England,  but  it  is  in  this 
country  except  in  Illinois.  See  14  Harv.  L.  Rev.  422 ; 
Mechem,  §  1700  et  seq.  The  provision  does  not  require  the 
seller  to  cease  performance  in  every  case.  There  may  be 
cases  where  the  damage  caused  by  stopping  performance  would 
be  greater  than  by  finishing  the  necessary  work.  See  South- 
ern Cotton  Oil  Co.  V8.  Heflin,  99  Fed.  Bep.  339.  In  such  a 
case  the  seller  might  complete  performance  and  recover  dam- 
ages based  on  completed  performance.] 

Memedies  of  the  Buyer, 

51.  Where  the  property  in  the  goods  has  passed  to  the  buyer 
and  the  seller  wrongfully  neglects  or  refuses  to  deliver  the 
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goods,  the  buyer  may  maintain  any  action  allowed  by  law  to 
the  owner  of  goods  of  similar  kind  when  wrongfully  converted 
or  withheld. 

[This  section  is  not  contained  in  the  English  Act.  It  allows 
trover,  replevin,  equitable  or  other  relief,  as  the  local  law  may 
warrant.] 

52. — (!•)  Where  the  property  in  the  goods  has  not  passed 
to  the  buyer,  and  the  seller  wrongfully  neglects  or  refuses  to 
deliver  the  goods,  the  buyer  may  maintain  an  action  against 
the  seller  for  damages  for  non-delivery. 

(2.)  The  measure  of  damages  is  the  estimated  loss  directly 
and  naturally  resulting,  in  the  ordinary  course  of  events,  from 
the  seller's  breach  of  contract. 

(3.)  Where  there  is  an  available  market  for  the  goods  in 
question,  the  measure  of  damages  is  prima  facte  to  be  ascer- 
tained by  the  difference  between  the  contract  price  and  the 
market  or  current  price  of  the  goods  at  the  time  or  times  when 
they  ought  to  have  been  delivered,  or,  if  no  time  was  fixed, 
then  at  the  time  of  the  refusal  to  deliver. 

[This  follows  Section  51  of  the  English  Act.] 

53.  Where  the  buyer  has  broken  a  contract  to  deliver 
specific  or  ascertained  goods,  a  court  having  the  powers  of  a 
court  of  equity  may,  if  it  thinks  fit,  on  the  application  of  the 
buyer,  by  its  judgment  or  decree  direct  that  the  contract  shall 
be  performed  specifically,  without  giving  the  seller  the  option 
of  retaining  the  goods  on  payment  of  damages.  The  judgment 
or  decree  may  be  unconditional,  or  upon  such  terms  and  con- 
ditions as  to  damages,  payment  of  the  price  and  otherwise,  as 
to  the  court  may  seem  just. 

[This  follows,  with  slight  changes  in  wording.  Section  52  of 
the  English  Act.] 

64. — (1.)  Where  there  is  a  breach  of  warranty  by  the  seller, 
the  buyer  may,  at  his  election — 

(a)  set  up  against'  the  seller  the  breach  of  warranty  by  way 
of  recoupment  in  diminution  or  extinction  of  the  price  ;  or 
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(b)  maintain  an  action  against  the  aeller  for  damages  for  the 
breach  of  warranty ;  or 

(c)  rescind  the  sale  and  refuse  to  receiye  the  goods,  or  if  the 
goods  have  already  been  receired,  return  them  or  offer 
to  return  them  to  the  seller  and  recover  the  price  or  any 
part  thereof  which  has  been  paid. 

(2.)  When  the  buyer  has  claimed  and  been  granted  a  remedy 
in  any  one  of  these  ways,  no  other  remedy  can  thereafter  be 
granted. 

(3.)  Where  the  goods  have  been  delivered  to  the  buyer,  he 
cannot  rescind  the  sale  unless  within  a  reasonable  time  he 
notifies  the  seller  of  the  election  to  rescind  and  returns  or  offers 
to  return  the  goods  to  the  seller  in  substantially  as  good  con- 
dition as  they  were  in  at  the  time  the  property  was  transferred 
to  the  buyer.  But  if  deterioration  or  injury  of  the  goods  is 
due  to  the  breach  of  warranty,  such  deterioration  or  injury 
shall  not  prevent  the  buyer  from  returning  the  goods  to  the 
seller  and  rescinding  the  sale. 

(4.)  Where  the  seller  is  entitled  to  rescind  the  sale  and  elects 
to  do  so,  the  buyer,  upon  returning  or  offering  to  return  the 
goods,  shall  cease  to  be  liable  for  the  price  if  not  already  paid. 
If  the  price  or  any  part  thereof  has  already  been  paid,  the 
seller  shall  be  liable  to  repay  so  much  thereof  as  has  been 
paid  concurrently  with  the  return  of  the  goods,  or  immediately 
after  an  offer  to  return  the  goods  in  exchange  for  repayment  of 
the  price. 

(5.)  Where  the  seller  is  entitled  to  rescind  the  sale  and  elects 
to  do  so,  if  the  seller  refuses  to  accept  an  offer  of  the  buyer  to 
return  the  goods,  the  buyer  shall  thereafter  be  deemed  to  hold 
the  goods  as  bailee  for  the  seller,  but  subject  to  a  lien  to 
secure  the  repayment  of  any  portion  of  the  price  which  has 
been  paid. 

(6.)  The  measure  of  damages  for  breach  of  warranty  is  the 
estimated  loss  directly  and  naturally  resulting,  in  the  ordinary 
course  of  events,  from  the  breach  of  warranty. 
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(7.)  In  the  case  of  breach  of  warranty  of  quality,  such  loss 
is  prima  facie  the  difference  between  the  value  of  the  goods  at 
the  time  of  delivery  to  the  buyer  and  the  value  they  would 
have  had  if  they  had  answered  to  the  warranty. 

[This  section  differs  materially  from  the  corresponding  section 
of  the  English  Act — Section  53.  This  draft  allows  rescission 
as  a  remedy  for  breach  of  warranty.  The  English  law  does 
not.  In  defense  of  the  remedy  of  rescission,  see  the  Harvard 
Law  Review  for  May,  1903.  Further,  the  English  Act,  fol- 
lowing Mondel  vs.  Steel,  8  M.  &  W.  858,  allows  the  buyer  to 
recoup  his  damages  in  an  action  for  the  price  and  thereafter 
to  bring  an  action  for  damages.  This  seems  erroneous,  and 
on  the  authority  of  Gilmore  t;«.  Williams,  162  Mass.  851,  has 
been  changed  in  this  draft] 

0 

55.  Nothing  in  this  act  shall  affect  the  right  of  the  buyer 
or  the  seller  to  recover  interest  or  special  damages  in  any  case 
where  by  law  interest  or  special  damages  may  be  recoverable, 
or  to  recover  money  paid  where  the  consideration  for  the  pay- 
ment of  it  has  failed. 

[This  follows  Section  54  of  the  English  Act.] 


PART  VI. 


SUPPLBMBNTARY. 

56.  Where  any  right,  duty  or  liability  would  arise  under  a 
contract  of  sale  by  implication  of  law,  it  may  be  negatived  or 
varied  by  express  agreement  or  by  the  course  of  dealing 
between  the  parties,  or  by  usage,  if  the  usage  be  such  as  to 
bind  both  parties  to  the  contract. 

[This  follows  Section  55  of  the  English  Act.] 

67.  Where,  by  this  act,  any  reference  is  made  to  a  reason- 
able time,  the  question  what  is  a  reasonable  time  is  a  question  of 
fact. 

[This  follows  Section  56  of  the  English  Act] 


UNIFORM   STATE   LAWS.  587 

68.  Where  any  right,  duty  or  liability  is  declared  by  this 
act,  it  may,  unless  otherwise  by  this  act  provided,  be  enforced 
bv  action. 

[This  follows  Section  57  of  the  English  Act.] 

59.  In  the  case  of  a  sale  by  auction — 

(1.)  Where  goods  are  put  up  for  sale  by  auction  inlets,  each 
lot  is  prima  facte  deemed  to  be  the  subject  of  a  separate 
contract  of  sale : 

(2.)  A  sale  by  auction  is  complete  when  the  auctioneer  an- 
nounces its  completion  by  the  fall  of  the  hammer,  or 
in  other  customary  manner.  Until  such  announcement 
is  made  any  bidder  may  retract  his  bid ;  and  the  auc- 
tioneer, unless  he  has  contracted  not  to  do  so,  may 
withdraw  the  goods  from  sale : 

(3.)  A  right  to  bid  may  be  reserved  expressly  by  or  on 
behalf  of  the  seller : 

(4.)  Where  a  sale  by  auction  is  not  notified  to  be  subject  to 
a  right  to  bid  on  behalf  of  the  seller,  it  shall  not  be 
lawful  for  the  seller  to  bid  himself  or  to  employ  any 
person  to  bid  at  such  sale,  or  for  the  auctioneer  know- 
ingly to  take  any  bid  from  thei  seller  or  any  such  per- 
son. Any  sale  contravening  this  rule  may  be  treated 
as  fraudulent  by  the  buyer. 

[This  section  follows  Section  58  of  the  English  Act,  except 
that  (2)  and  (3)  are  slightly  changed.  The  English  Act  in  (4) 
(which  corresponds  to  (3)  in  this  draft)  provides  that  ''  a  sale 
by  auction  may  be  notified  to  be  subject  to  a  reserved  or  upset 
price."  The  implication  is  that,  in  the  absence  of  such  a  noti- 
fication, the  auctioneer  may  not  reserve  the  goods.  Unless 
debarred  by  a  collateral  contract,  an  auctioneer  may,  it  seems, 
withdraw  the  goods  as  freely  as  the  bidder  may  retract  his  bid 
before  the  hammer  falls.  This  view  has  been  expressed  by 
adding  to  the  English  (2)  an  additional  clause.] 

60. — (1.)  The  rules  of  the  common  law,  including  the  law 
merchant,  save  in  so  far  as  they  are  inconsistent  with  the  ex- 
press provisions  of  this  act,  and  in  particular  the  rules  relating 
to  the  law  of  principal  and  agent  and  the  effect  of  fraud,  mis- 
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representation,  duress  or  coercion,  mistake,  bankruptcy  or 
other  invalidating  cause,  shall  continue  to  apply  to  contracts 
for  the  sale  of  goods. 

(2.)  The  provisions  of  this  act  relating  to  contracts  of  sale 
do  not  apply  to  any  transaction  in  the  form  of  a  contract  of 
sale  which  is  intended  to  operate  by  way  of  mortgage,  pledge, 
charge  or  other  security. 

[This  follows  Section  61  of  the  English  Act.] 

61.-— (1.)  In  this  act,  unless  the  context  or  subject  matter 
otherwise  requires — 

^^  Action  "  includes  counterclaim  and  set-off: 

^'  Buyer  '*  means  a  person  who  buys  or  agrees  to  buy  goods : 

'^  Contract  of  sale  "  includes  an  agreement  to  sell  as  well  as 
a  sale : 

^^ Defendant"  includes  a  plaintiff  against  whom  a  right  of 
set-off  or  counterclaim  is  asserted : 

'^  Delivery "  means  voluntary  transfer  of  possession  from 
one  person  to  another : 

'^  Document  of  title  to  goods  "  includes  any  bill  of  lading, 
dock  warrant,  warehouse  receipt  or  order  for  the  de- 
livery of  goods,  and  any  other  document  used  in  the 
ordinary  course  of  business  in  the  sale  or  transfer  of  goods 
as  proof  of  the  possession  or  control  of  goods,  or  author- 
izing or  purporting  to  authorize  the  possessor  of  the  docu- 
ment to  transfer  or  receive,  either  by  endorsement  or  by 
delivery,  goods  represented  by  such  document.  A  docu- 
ment of  title  is  negotiable  if  it  contains  a  promise  to  de- 
liver the  goods  to  the  bearer  or  to  the  order  of  any 
person : 

^^ Fault"  means  wrongful  act  or  default: 

''  Future  goods "  mean  goods  to  be  manufactured  or  ac- 
quired by  the  seller  after  the  making  of  the  contract  of 
sale: 

^'  Goods  **  include  all  chattels  personal  other  than  things  in 
action  and  money.  The  term  includes  emblements,  in- 
dustrial growing  crops,  and  things  attached  to  or  forming 
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part  of  the  land  which  are  agreed  to  be  severed  before  sale 

or  under  the  contract  of  sale : 
^^  Plaintiff"  includes  defendant  asserting  a  right  of  set-off  or 

counterclaim : 
'*  Property  '*  means  the  general  property  in  goods,  and  not 

merely  a  special  property : 
^'  Quality  of  goods  "  includes  their  state  or  condition : 
*^  Sale  "  includes  a  bargain  and  sale  as  well  as  a  sale  and 

deUvery : 
^^  Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods : 
'^  Specific  goods  "  mean  goods  identified  and  agreed  upon  at 

the  time  a  contract  of  sale  is  made. 

(2.)  A  thing  is  deemed  to  be  done  "  in  good  faith  "  within 
the  meaning  of  this  act  when  it  is  in  fact  done  honestly,  whether 
it  be  done  negligently  or  not. 

(8.)  A  person  is  deemed  to  be  insolvent  within  the  meaning 
of  this  act  who  either  has  ceased  to  pay  his  debts  in  the  ordi- 
nary course  of  business,  or  cannot  pay  his  debts  as  they  become 
due,  whether  he  has  committed  an  act  of  bankruptcy  or  not, 
and  whether  he  is  insolvent  within  the  meaning  of  the  Federal 
Bankruptcy  law  or  not. 

(4.)  Goods  are  in  a  '^  deliverable  state  "  within  the  mean- 
ing of  this  act  when  they  are  in  such  a  state  that  the  buyer 
would,  under  the  contract,  be  bound  to  take  delivery  of  them. 

(5.)  A  person  is  deemed  to  have  given  valuable  considera- 
tion who  has  taken  goods  in  satisfaction  of  an  antecedent  claim, 
whether  the  antecedent  claim  is  for  money  or  not.  A  person 
is  not  deemed  to  have  given  valuable  consideration  who  has 
taken  goods  as  security  for  an  antecedent  claim. 

[This  follows  Section  62  of  the  English  Act.  Some  defini- 
tions applicable  only  to  Scotland  have  been  omitted.  A  few 
slight  changes  have  been  made.     (5)  has  been  added.] 

62.  This  act  shall  come  into  operation  on  the  day  of 
one  thousand  nine  hundred  and 

63,  This  act  may  be  cited  as  the  Sales  Act. 


RERORX 

OF  THE 

COMMITTEE  OK  LOUISIANA  PURCHASE  EXPOSITION. 

To  the  American  Bar  Association  : 

Your  Committee  on  Louisiana  Purchase  Exposition  respect- 
fully reports  that  since  the  last  annual  meeting  of  this  Asso- 
ciation it  has  been  determined  by  the  Committee  of  the 
Louisiana  Purchase  Exposition  Company  and  the  other  local 
auxiliary  committees  and  your  committee,  having  in  charge 
the  holding  of  a  Uniyersal  Congress  of  lawyers  and  jurists,  that 
said  congress  shall  be  held  in  St.  Louis,  Missouri,  from  Sep- 
tember 28th  to  80th,  1904,  inclusive,  under  the  auspices  of  the 
Exposition  Company  and  with  the  co-operation  of  the  Ameri- 
can Bar  Association,  in  substantial  conformity  to  the  outlined 
plan  submitted  by  your  Committee  to  this  Association  at  its 
last  annual  meeting  and  by  the  Association  approved,  and 
which  is  published  with  the  proceedings  of  the  last  annual 
meeting. 

The  congress  is  to  consist  of  not  less  than  600  delegates,  to 
be  composed  of —  *' 

(a)  Delegates  named  by  the  governments  of  the  world ; 

(b)  Delegates  from  bar  associations  of  the  United  States 
and  kindred  associations  of  other  nations ; 

(c)  Delegates  from  law  universities,  named  by  the  consti- 
tuted authorities  thereof ; 

(d)  Such  eminent  judges,  jurists  and  lawyers  as  may  be 
specially  appointed  as  delegates ; 

and  is  to  be  followed  by  a  banquet  tendered  by  the  Exposition 
Company  to  the  members  of  the  Congress  and  of  the  American 
Bar  Association. 

The  proceedings  of  the  Congress  are  to  be  published  by  the 
Exposition  Company  and  distributed  among  the  members  of 
the  Congress  and  of  the  American  Bar  Association. 
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The  committees  in  charge  of  the  Congress,  including  your 
Committee,  have  under  consideration,  but  haye  not  yet  finally 
determined  as  to  the  apportionment  of  delegates  to  the  Con- 
gress, or  the  order  of  business  or  programme  of  proceedings. 

Three  forms  of  invitations  to  the  Congress  have  been  practi- 
cally agreed  upon,  and  are  to  be  sent  out  jointly  by  the 
Louisiana  Purchase  Exposition  Company  and  this  Association 
through  their  respective  presidents.     These  invitations  are : 

1.  To  the  governments  of  the  world,  inviting  them  to  send 
delegates,  which  is  t6  be  transmitted  by  the  Secretary  of  State 
through  the  diplomatic  officers  to  the  respective  governments, 
with  the  statement  that  the  Congress  is  an  official  part  of  the 
Universal  Exposition  which  is  to  be  held  at  St.  Louis,  Missouri, 
in  1904,  under  the  auspices  of  the  United  States  Government, 
and  that  the  object  of  the  Congress  has  the  warm  support  of 
the  cognate  departments  of  the  government ; 

2.  To  the  bar  associations  of  the  United  States  and  kindred 
associations  of  other  countries ; 

3.  To  such  eminent  judges  and  jurists  throughout  the  world 
as  may  be  specially  appointed  as  delegates. 

James  Haqerman,  Chairman. 


OFTHB 

SPECIAL  COMMITTEE  ON  OOMPABATIVE  STUDY  OF  WOBLD 

LEGISLATION. 

To  the  American  Bar  Associatian : 

Your  Special  Committee  on  Comparative  Study  of  World 
Legislation  submitB  the  following  report : 

At  the  meeting  of  the  Association  in  Saratoga  last  year  the 
following  resolutions  were  adopted : 

Whbreas,  The  study  of  comparative  legislation  is  indis- 
pensable to  the  science  of  jurisprudence  and  the  discovery  of 
true  principles  of  legislation  ; 

Whbrbas,  At  present  the  comparative  study  of  the  legisla- 
tion of  the  various  countries  of  the  world  is  for  most  purposes 
impracticable ; 

Whereas,  The  work  of  the  State  Library  Department  of 
the  University  of  the  State  of  New  York  in  comparative  state 
legislation  points  a  way  to  an  organization  of  the  enactments 
of  all  countries  and  suggests  an  efficient  agency  for  performing 
this  task ; 

Hesolvedy  That  the  American  Bar  Association  earnestly 
urges  upon  the  trustees  of  the  Carnegie  Institution  the  im- 
portance of  providing,  in  co-operation  with  the  New  York  State 
Library,  a. comprehensive  organization  of  the  material  required 
for  the  comparative  study  of  world  legislation ; 

Resolved^  That  a  committee  of  three  be  appointed  to  present 
this  matter  to  the  trustees  of  the  Carnegie  Institution. 

In  pursuance  of  these  resolutions  the  undersigned  were  ap- 
pointed a  committee  to  present  the  matter  referred  to  in  the 
resolutions  to  the  trustees  of  the  Carnegie  Institution. 

In  pursuance  of  the  duty  imposed  upon  us,  we  have  cor- 
responded with  the  President  and  Secretary  of  the  Carnegie 
Institution  in  Washington  and  presented  to  them  a  certified 
copy  of  the  above  resolutions,  and  urged  the  subject-matter 
upon  their  attention. 

(542) 


V 


SPBGIAL   COMMITTBB   ON   WOULD   LEGISLATION.  548 

The  Chairman  of  the  Committee  has  a  letter  from  Dr. 
Daniel  C.  Gilman,  President  of  the  Carnegie  Institution, 
stating  that  the  request  of  this  body  will  receive  the  most 
respectful  consideration,  which  letter  is  herewith  submitted  as 
a  part  of  this  report. 

Your  Committee  conceive  that  their  duty  has  been  performed 
and  that  their  function  is  at  an  end,  and  respectfully  ask  that 
they  be  discharged. 

Respectfully  submitted, 

Walter  S.  Logan, 
Chapin  Brown, 
William  A.  Glasgow,  Jr., 

Oammittee. 


North  East  Harbor,  Me.,  Aug.  13,  1903. 
My  Dear  Sir : 

Your  communication  of  August  6th,  enclosing  the  resolu- 
tions of  the  American  Bar  Association,  has  been  forwarded  to 
me  at  this  place.  The  appropriations  of  the  Carnegie  Institu- 
tion for  the  current  year  have  been  made,  and  I  am  not  able 
to  speak  for  the  Committee,  to  whom  all  such  applications  are 
referred.  They  will  not  assemble  again  until  the  autumn.  It 
will  not  be  possible,  therefore,  to  give  any  authoritative  answer 
prior  to  the  coming  meeting  of  the  Bar  Association.  I  need 
hardly  add  that  a  request  proceeding  from  a  body  of  so  much 
dignity  and  learning  will  receive  the  most  respectful  considera- 
tion. 

Yours  respectfully, 

Daniel  C.  Oilman, 
Prendent  of  the  Oamegie  Institution. 
W.  S.  Logan,  Esq., 
New  York. 


PROCEEDINGS 


OF  THX 


SECTION  OF  LEGAL  EDUCATION. 

August  m,  1903,  S  P.  M. 

The  Section  was  called  to  order  in  the  Homestead  Hotel, 
Hot  Springs,  Virginia,  on  Thursday,  August  27,  1903,  at  S 
P.  M.,  by  the  Secretary,  Charles  M.  Hepburn,  of  Cincinnati, 
Ohio. 

The  Secretary  : 

We  are  unfortunate  this  year  in  that  our  regular  Chairman, 
Professor  George  W.  Kirchwey,  of  the  Columbia  I^aw  School, 
is  detained  by  ill  health  from  being  with  us.  I  am  authorized 
to  express  his  very  great  regret  at  being  unable  to  be  here.  It 
will,  therefore,  be  necessary  for  us  to  select  a  Chairman  for 
this  meeting. 

On  motion,  Joseph  H.  Beale,  Jr.,  of  Massachusetts  was 
elected  as  Chairman  of  the  meeting. 

The  Chairman : 

Gentlemen,  I  thank  you  cordially  for  the  honor  you  have 
done  me  in  asking  me  to  preside  over  your  deliberations.  I 
can  only  say  that  I  must  ask  your  indulgence  in  this  unac- 
customed and  unexpected  position.  We  all  feel  very  great 
regret  at  the  necessary  absence  of  Professor  Kirchwey.  The 
first  business  on  the  programme  is,  in  substitution  for 
Professor  Williston's  paper,  he  also  being  away  by  orders  of 
his  physician,  a  paper  kindly  prepared  by  Lawrence  Maxwell, 
Jr.,  of  the  Cincinnati  bar,  on  the  subject  of  ^'  Examinations 
for  the  Bar." 

Lawrence  Maxwell,  Jr.,  of  Ohio,  then  read  his  paper. 
{The  Paper  follows  these  Minutes.) 
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The  Chairman : 

Gentlemen,  we  will  postpone  the  discussion  of  this  paper 
until  after  the  conclusion  of  the  reading  of  the  next  paper. 
James  Brown  Scott,  of  New  York,  will  now  read  a  paper  on 
'"  The  Place  of  International  Law  in  Legal  Education." 

James  Brown  Scott,  of  New  York,  then  read  his  paper. 
(The  Paper  follows  these  Minutes,) 

The  Chairman : 

Before  proceeding  to  the  discussion  of  the  papers,  it  is  cus- 
tomary at  this  time  to  select  a  committee  to  nominate  oflBcers 
for  the  ensuing  year.  The  practice,  I  believe,  has  been  to 
select  a  committee  of  five. 

George  L.  Reinhard,  of  Indiana : 

I  move  that  the  Chair  appoint  a  Committee  on  Nominations 
at  this  time. 

The  motion  was  seconded  and  adopted. 

The  Chairman : 

Pursuant  to  the  motion  which  has  been  passed,  the  Chair 
appoints  as  the  Committee  on  Nominations  the  following 
named  gentlemen : 

George  L.  Reinhard,  of  Indiana ;  Emlin  McClain,  of  Iowa ; 
Lucius  W.  Hoyt,  of  Colorado;  Andrew  A.  Bruce,  of  North 
Dakota ;  James  H.  Brewster,  of  Michigan. 

Simeon  E.  Baldwin,  of  Connecticut: 

As  reinforcing  the  ponclusions  of  the  very  fair  and  thought- 
ful paper  that  we  have  just  heard,  I  should  like  to  refer,  in  a 
word  or  two,  to  the  new  position  that  international  law  has 
assumed  in  America  within  the  last  three  years.  There  has 
been  an  entrance  into  a  new  continent  by  the  United  States, 
involving  us  at  once  in  a  series  of  new  relations,  and  it  seems 
to  me  that  international  law  has  a  right  now  to  a  place  in  the 
law  school  curriculum,  and  to  a  place  as  a  required  law  school 
study  that  it  never  had  before.  In  the  law  school  with  which 
I  am  connected  we  made  it  an  elective  study  until  within  the 
last  two  years.  It  seems  to  me  that  with  three  years  as  a  law 
35 
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school  course  we  ought  to  include  in  it  international  law,  in 
view  of  the  broadening  of  our  sphere  of  influence,  and  also 
of  the  institution  of  the  Hague  tribunal,  before  which  it  is 
the  ambition  of  every  American  lawyer  to  come  some  day. 
Who  knows  in  what  part  of  the  country  some  cause  may  drop 
that  may  fairly  come  before  that  court  of  nations  ?  Connecti- 
cut is  not  a  great  field  for  international  law,  but  some  sixty 
years  ago  there  sailed  into  New  London  harbor  a  Government 
ship  with  a  little  schooner  in  tow,  and  a  libel  in  admiralty  was 
filed  against  it.  It  was  a  Spanish  schooner,  which  had  been 
voyaging  from  one  island  in  the  West  Indies  to  another  with 
a  cargo  of  slaves.  The  slaves  got  possession,  killed  their  cap- 
tors, and,  knowing  enough  to  hold  a  pistol,  told  the  helmsman, 
whose  life  they  had  spared,  to  steer  back  to  Africa.  At  night 
they  knew  the  north  star,  and  he  steered  them  that  way, 
but  in  the  daytime  he  steered  towards  America,  and  they 
finally  got  near  the  shore  of  Connecticut,  and  were  captured 
again.  Connecticut  lawyers  went  into  the  study  of  inter- 
national law  at  that  time  at  the  expense  of  the  country,  and 
their  state  was  glad  to  see  the  Supreme  Court  of  the  United 
States  hold  that  those  negroes  were  free.  There  is  no  part  of 
the  country  where  we  may  not  have  any  day  an  international 
question  growing  out  of  attacks  upon  the  Chinese  or  the  Ital- 
ians, who  are  so  numerous  among  us.  I  am  half  sorry,  there- 
fore, that  the  paper  did  not  recommend  that  international  law 
should  be  a  part  of  the  regular  law  school  curriculum.  With 
the  Court  at  The  Hague,  with  its  reports  already  begun,  which 
reports,  of  course,  will  bring  a  certainty  to  international  law 
which  it  has  never  previously  obtained,  I  think  the  study  of 
this  subject  will  rightfully  assume  a  new  position. 

George  H.  Fall,  of  Massachusetts : 

I  was  very  much  interested  in  Mr.  Scott's  paper,  but  this 
thought  has  suggested  itself  to  me :  that  the  time  has  gone  by 
for  exhaustive  knowledge  in  the  great  fields  of  human  thought. 
One  hundred  years  ago  a  learned  man  was  supposed  to  have  a 
fair  acquaintance  with  the  entire  body  of  human  knowledge. 
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Dr.  Eliot,  in  his  masterly  address  before  the  Association  of 
Teachers  of  the  United  States  this  year,  showed  that  that 
time  had  long  been  passed ;  that  the  field  of  human  knowledge 
cannot  be  covered  by  any  one  person,  and  all  that  can  be  done 
in  the  best  schools  now  is  to  get  a  fair  working  knowledge  of 
some  things.     In  the  law  school,  where  certain  things  have  to 
be  taught,  the  question  comes  up,  What  shall  be  done  with 
international  law,  with  Roman  or  civil  law  ?     I  feel  that  one 
solution  of  this  question,  on  these  mooted  subjects,  like  the 
history  of  Roman  law  and  international  law,  is  to  have  them 
taught  briefly ;  have  the  elementary  principles  taught  in  such 
a  way  that  an  outline  of  the  fundamental  truths  in  them  can 
be  presented  to  a  class  in  a  short  time.   In  that  way  you  obvi- 
ate the  attempt  to  be  exhaustive,  which  attempt  may  cause 
your  subjects  to  be  repudiated  by  your  trustees  or  directors. 
Roman  law  is  perhaps  as  important  for  anyone  who  wishes  to 
get  a  comprehensive  knowledge  of  jurisprudence  as  any  sub- 
ject in  the  world.     But  what  law  school  has  the  time  to  give 
exhaustive  sessions  to  the  civil  law?     Yet  the   elementaiy 
principles  of  the  Roman  law  can  be  presented  in  a  short  course 
to  a  class  of  students,  so  that  if  any  there  are  who  wish  to  get 
an  intimate  acquaintance  with  that  subject  later  on,  having 
the  foundation  laid,  they  can  go  out  and  later  in  life  make 
their  specific  study  in  Roman  law.    When  a  student  reads  the 
Constitution  of  the  United  States,  and  finds  there  something 
about  the  law  of  nations,  let  him  not  have  to  go  out  into  the 
world  not  knowing  what  the  law  of  nations  is,  but  let  him 
have  some  general  acquaintance  with  it.    I  would  do  the  same 
thing  with  Roman  law  and  with  the  Constitution  of  the  United 
States.     Let  those  subjects  be  thoroughly  taught  in  an  ele- 
mentary way  in  their  principle.     Then  if  you  have  time  to 
give  a  longer  course  to  those  who  care  to  take  a  longer  period, 
let  the  subject  be  more  fully  elucidated  in  that  way«     Gentle- 
men, unless  the  schools  of  this  country  do  something  of  that 
sort,  you  are  going  to  be  brought  to  the  position  of  leaving 
out  great  fields  of  knowledge,  and  sending  your  students  out 
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into  the  world  not  even  knowing  what  the  terms  mean.  That 
ought  not  to  be.  Perhaps  what  I  have  said  here  is  truismatic, 
but  I  feel  that  this  is  the  solution  of  the  question  in  this  strenu- 
ous age,  when  we  cannot  cover  the  sphere  of  human  knowledge 
in  any  one  school. 

Julian  W.  Mack,  of  Illinois : 

The  remarks  of  the  last  speaker  I  believe  should  not  be 
allowed  to  pass  unchallenged.  It  seems  to  me  that  a  law 
school  would  be  derelict  in  its  duty  if  it  adopted  any  such 
course  as  the  one  suggested.  Anything  that  is  worth  doing 
at  all  is  worth  doing  well.  Of  course  tio  law  student,  no  mat- 
ter how  thorough  his  study  may  be  of  any  elementary  subject, 
is  going  to  acquire  in  his  law  school  days  a  sufficient  knowl- 
edge of  it — such  as  he  will  need  in  later  life.  We  cannot  at- 
tempt to  give  more  than  the  elements — using  the  word  element 
in  one  sense,  though  not  in  the  -  sense  that  the  last  speaker 
used  it;  but  if  we  are  going  to  attempt  to  give  the  young  men 
the  real  elements  and  not  a  mere  general  view  of  international 
law,  we  ought  to  do  it  in  the  same  way  that  we  attempt  to 
teach  the  real  elements  of  the  law  of  contracts  or  the  law  of 
insurance.  If  it  be  deemed  necessary  for  the  lawyer  before 
beginning  practice  to  have  some  general  idea  of  all  branches 
of  law,  he  must  acquire  those  elements  which  have  been  spoken 
about,  in  the  subjects  that  he  has  not  had  the  time  to  deal 
with  thoroughly  in  the  law  school,  by  himself.  But  there  is 
no  more  reason,  it  seems  to  me,  for  giving  a  so-called  element- 
ary course  in  international  law — as  distinguished  from  a 
thorough  course  in  the  elements  of  the  subject^than  for  giv- 
ing a  similar  course  in  any  other  subject.  As  mental  disci- 
pline, it  will  do  him  no  good  whatever.  As  a  means  of  acquir- 
ing exact  knowledge,  it  does  not  seem  to  be  worth  while.  And 
if  it  is  worth  acquiring  simply  a  general  knowledge  of  the 
principles,  any  good  student  is  competent  to  acquire  that  for 
himself;  moreover,  there  are  plenty  of  books  which  would  give 
him  such  elementary  knowledge  as  any  law  school  could  give 
him  if  it  dealt  with   the  subject  in  an  elementary  as  distin- 
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gaished  from  m  thorough  way.  It  seems  to  me  that  the  difficulty 
spoken  of  by  the  last  speaker  will  compel  this  Section  and  the 
Association  of  American  Law  Schools  to  go  a  step  further  than 
they  have  done  in  advocating  the  three  year  course.  It  may 
be  that  in  a  short  time  we  shall  be  demanding  a  four  year 
course.  That  seems  to  us  Americans  too  long  a  time.  It  is 
not  considered  so  on  the  continent,  however.  It  seems  to  me 
that  if  we  are  going  to  aim  to  give  a  knowledge  of  all  the 
branches  of  law,  our  goal  should  be  the  requirement  of  a 
four  year  course  of  study  rather  than  elementary  teaching  of 
all  the  subjects  within  the  period  of  three  years. 

Charles  W.  Needham,  of  the  District  of  Columbia : 
I  did  not  intend  to  say  anything  on  this  subject,  but  the 
paper  has  been  so  interesting,  and  what  has  been  said  since 
the  reading  of  the  paper  has  been  so  interesting,  that  I  cannot 
refrain  from  making  just  a  suggestion.  I  agree  with  what  has 
been  said  in  the  paper  in  reference  to  international  law  and 
the  necessity  for  its  study.  The  only  question  is  where  it  should 
be  placed  in  the  course.  We  have  several  degrees  which  rep- 
resent the  study  of  the  law.  In  the  law  courses  we  have  the 
Bachelor's  degree,  the  Master's  degree  and  the  Doctor  of 
Civil  Law  degree.  It  seems  to  me  that  these  degrees  should 
stand  for  different  work.  The  Bachelor's  degree  should  stand 
for  the  first  work  that  is  done  by  a  student,  the  three  year 
course,  and  it  ought  to  be,  as  has  been  suggested  by  the  last 
speaker,  Judge  Mack,  thorough  work.  The  Master's  degree 
ought  to  stand  for  another  field  of  work  over  which  the  student 
has  passed — a  distinct  field — and  the  degree  of  Doctor  of  Civil 
Law  should  be  given  for  a  still  higher  work.  I  would  suggest, 
therefore,  that  the  three  year  course,  with  a  minimum  of  ten 
or  twelve  hours  per  week,  is  required  to  fit  a  student  for  the 
general  practice  of  law,  the  knowledge  of  the  status,  rights  and 
obligations ;  the  subjects  of  obligations,  of  property  rights, 
and  the  rights  of  persons.  There  should  then  be  a  course  for 
higher  work  leading  to  the  degree  of  Master  of  Law,  which 
would  take  in  what  I  would  call  the  status  of  the  state  or  the 
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community,  and  the  obligations  thereof,  covering  the  subject 
of  international  law,  a  course  requiring  certainly  one  year — 
better  still,  two  years.  There  are  few  men  who  need  to  pre- 
pare themselves  thoroughly  on  the  subject  of  politics  and  public 
international  law,  and  those  men,  I  take  it,  will  be  very  will- 
ing to  give  another  year  in  order  to  fit  themselves  for  a  special 
field  of  practice — the  practice  before  international  tribunals, 
and  acting  as  counsel  for  corporations  carrying  on  business  in 
foreign  countries.  The  ordinary  practitioner,  that  is,  one  who 
has  taken  the  Bachelor's  degree,  having  a  client  with  a  case 
involving  international  law,  will  find  it  to  his  advantage  to 
associate  with  himself  in  such  a  case  a  man  who  has  specialized 
on  the  subject,  and  he  will  undoubtedly  do  so.  It  seems  to 
me,  therefore,  that  the  degree  of  Bachelor  of  Law  ought  to 
stand  for  thorough  work  in  the  status,  obligations  and  property 
rights  of  the  individual ;  that  the  higher  degrees  ought  to 
stand  for  the  field  of  international  law,  the  knowledge  of  the 
state,  of  its  obligations,  of  its  rights,  and  of  its  duties,  and  we 
may  say  that  a  man  who  has  mastered  these  subjects  is  a  Master 
of  Laws.  I  do  not  believe  it  is  possible  under  the  present 
method  of  teaching,  in  a  three  year  course,  with  a  minimum 
of  ten  hours  per  week,  to  give  any  thorough  consideration  to 
the  subject  of  international  law,  and  it  seems  to  me  that  it 
belongs  to  the  higher  field  of  study,  a  field  that  is  for  the  few 
rather  than  for  the  many. 

The  Chairman : 

Is  there  any  further  discussion  of  Professor  Scott's  paper  ? 
If  not,  we  will  proceed  to  the  discussion  of  Mr.  Maxwell's 
paper,  and  Mr.  Wesley  W.  Hyde,  of  Michigan,  Secretary  of 
the  Bar  Examiners  of  that  State,  has  consented  to  open  the 
discussion  on  that  paper. 

Wesley  W.  Hyde,  of  Michigan  : 

I  want  to  give  you  an  idea  in  a  few  minutes,  if  I  can,  as  a 
supplement  to  Mr.  Maxwell's  paper,  of  some  of  our  experi- 
ences in  Michigan  in  the  operation  of  the  law  under  which 
our  Board  acts. 
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Fir3t,  about  the  candidates  who  come  before  us.  Thej  are 
made  up  of  young  and  middle-aged  men,  with  once  in  a  while 
an  old  man,  and  are  rather  hard  to  describe.  One  class  is 
made  up  of  politicians  or  semi-politicians,  justices  of  the  peace, 
police  justices,  court  stenographers,  and  men  of  that  class,  who 
haye  got  some  inkling  of  the  law  while  thej  hare  been  dis- 
charging the  duties  of  a  public  office.  Then  there  is  another 
class,  such  as  government  clerks,  both  at  Washington  and  at 
our  own  state  capital.  They  also  have  been  devoting  some 
of  their  time  to  the  study  of  the  law,  but  the  most  of  it  to  earn- 
ing their  bread  and  butter.  Then  there  are  the  young  men 
who  have  been  fortunate  enough  to  go  to  the  law  school,  or  to 
a  law  school.  When  I  say  ^^  the  law  school,"  I  mean  the  Uni- 
versity of  Michigan,  and  when  I  say  ^'  a  law  school,*'  I  mean 
any  law  school.  Finally  there  are  the  young  men,  and  they 
constitute  the  largest  number,  who  have  studied  law  in  a  law 
office,  but  who  have  honestly  devoted  the  time  required  by  law 
to  study.  Most  of  these  young  men  have  a  general  education 
equal  to  that  required  of  a  graduate  of  a  Michigan  high 
school.  These,  together  with  the  men  who  have  passed  some 
time  in  a  law  school,  are  the  most  satisfactory  applicants,  and 
among  them  the  proportion  admitted  is  large. 

Our  statute  requires  three  years  of  study  prior  to  examina- 
tion, aiid  we  construe  this  requirement  to  mean  that  a  student 
shall  devote  at  least  four  hours  a  day,  six  days  in  a  week  and 
thirty-six  weeks  in  a  year,  each  year,  to  study  of  the  law. 
Very  frequently  an  applicant  insists  that,  inasmuch  as  he  has 
studied  a  longer  time  in  one  year  than  required,  he  should 
have  credit  for  this  excess  of  time  upon  the  second  year.  Our 
view  has  been,  however,  that  time  is  of  the  essence  of  the 
matter,  and  that  three  full  years'  study  is  necessary  to  entitle 
the  student  to  be  examined. 

Mr.  Maxwell  said  he  thought  the  time  was  coming  when 
every  applicant  would  be  required  to  pass  a  two  year  course 
in  a  law  school.  I  fancy  that  that  time  will  not  come,  and  I 
doubt  if  it  ought  to  come,  because  I  think  one  is  as  apt  to  find 
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a  genius  in  a  hovel  as  in  a  palace,  as  Mr.  Huxley  once  said. 
If  that  is  SO,  the  requirement  of  two  years'  study  in  a  law 
school  would  exclude  some  very  able  men.  I  do  not  mean  that 
a  young  man's  interest  alone  ought  to  be  considered.  But  it 
is  also  in  the  interest  of  the  public  that  men  should  occupy  the 
position  for  which  they  are  best  fitted  by  nature. 

When  our  Board  was  first  organized,  there  was  no  standard 
of  admission  in  our  state.  Just  before  the  law  took  effect, 
there  was  a  flood  of  applicants  for  admission  in  order  to  avoid 
examination  under  the  new  law.  In  our  local  courts  at  Grand 
Rapids,  four  or  five  deputy  clerks,  and  I  think  some  deputy 
sheriffs,  were  admitted  to  the  Bar.  Since  that  time  men  of 
this  class  have  applied  once  in  a  while,  but  they  have  about 
given  it  up  now.  Our  Board  is  regarded  among  that  class  of 
applicants  as  being  a  very  hard  board  to  pass,  and  as  having 
a  very  hard  examination.  I  am  sure,  in  my  own  experience 
upon  the  Board,  and  of  applicants  under  the  old  system,  that 
our  examinations  are  not  hard  in  any  wrong  sense  of  the  term. 
I  am  sure  no  man  has  ever  been  refused  admission  to  practice 
since  I  have  been  connected  with  the  Board  if  he  was  fairly 
fitted  for  his  duties.  We  do  not  have  large  classes,  because 
the  men  that  graduate  from  the  Michigan  University  and  the 
Detroit  School  of  Law  are  admitted  upon  motion,  and  that 
includes  nearly  all  the  men  who  come  to  the  Bar.  I  think 
that  is  a  great  mistake.  I  think  they  should  all  pass  our  ex- 
amination. We  hesitate  some  in  saying  this  to  the  legislature 
of  our  state.  We  get  for  our  services  about  $1  a  day 
besides  expenses,  and  if  all  the  graduates  of  the  University  and 
of  the  Detroit  Law  School  were  admitted  by  our  Board,  the 
fees  would  pay  us  lairly,  perhaps,  for  our  services.  Because 
our  own  compensation  is  involved,  we  hesitate  in  saying  this  to 
the  legislature,  and  have  never  urged  the  passage  of  a  law 
requiring  the  examination  of  graduates  from  the  institutions 
named.  One  of  the  strongest  reasons  why  these  graduates 
should  pass  our  examination  is  that  there  should  be  no  dis- 
crimination between  the  law  schools  of  Michigan  and  the  other 
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Standard  law  schools  of  the  country.     I  think  these  should  all 
be  on  the  same  footing. 

Now,  about  the  character  of  the  examination.  As  was 
stated  by  Mr.  Maxwell,  our  examination  is  almost  entirely 
upon  written  problems.  When  we  had  adopted  this  system, 
we  prepared  a  set  of  papers  consisting  of  fifty  problems.  We 
looked  them  over  and  talked  about  them,  and  concluded  it  was 
a  pretty  hard  examination ;  but  to  our  surprise  the  applicants 
that  had  any  fair  qualification — the  men  whose  papers  showed 
they  were  honestly  trying  to  fit  themselves  for  the  practice  of 
the  law — passed  the  examination  very  easily.  At  our  last 
examination  we  admitted  but  seven  men  out  of  a  class  of 
fifteen.  That  would  seem  to  indicate  that  the  papers  used 
were  harder  than  the  first  set.  It  was  not  so ;  they  were 
simpler  questions.  Of  the  seven  men  admitted  the  average 
standing  was  higher  than  it  has  been  in  any  other  class  since 
I  have  been  on  the  Board.  I  think  that  shows  pretty  well 
that  the  large  percentage  of  failures  was  due  to  the  lack  of 
qualification  of  the  applicants  rather  than  to  the  severity  of 
the  examination.  And  it  also  shows  that,  if  the  men  are  fairly 
fitted,  they  can  pass  a  problem  examination.  Before  we 
adopted  the  use  of  problems,  we  had  about  one  hundred  and 
fifty  questions  upon  thirty  topics  of  the  law.  On  this  plan 
we  never  got  through  with  an  examination.  We  gave  two 
days  to  written  examinations,  but  on  the  afternoon  of  the 
second  day  the  applicants  were  completely  exhausted  physi- 
cally and  mentally.  Their  power  of  concentrating  their  minds 
upon  any  topic  was  gone.  Apparently  this  was  not  because 
it  was  a  hard  examination,  but  because  they  were  simply  over- 
whelmed by  the  scope  of  it.  It  was  a  test  of  physical  endur- 
ance rather  than  of  mental  fitness.  These  young  men  come 
to  the  examination  with  fear  and  trembling.  They  usually 
have  a  great  anxiety  as  to  whether  their  money  will  hold  out 
until  they  get  back  home.  They  do  not  sleep  well  at  night. 
All  this  tends  to  make  the  ordeal  far  more  difficult  than  that 
through  which  a  student  in  a  law  school  passes.     I  fancy  that 
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if  a  Student  in  a  law  school  were  required  to  write  upon  thirty 
topics  of  the  law  in  two  consecutive  days,  even  with  the  more 
thorough  preparation  the  law  school  gives,  the  percentage  of 
failures  would  be  much  larger  than  under  the  present  system. 
By  the  use  of  problems  we  are  enabled  to  reduce  the  number 
of  questions  to  fifty.  These  are  divided  into  four  papers.  The 
student  is  required  to  answer  the  questions  on  the  first  paper 
during  the  morning  of  the  first  day  and  one  of  the  others  on 
each  of  the  succeeding  half  days ;  and  we  find  that  the  physi- 
cal test  is  very  much  less  severe  than  under  the  system  of 
elementary  questions.  On  the  morning  of  the  third  day  we 
give  an  oral  examination,  and  that  is  the  end  of  it. 

Just  as  Mr.  Maxwell  said,  we  thought  that  our  machinery 
was  very  complete.  It  seemed  so  on  paper.  In  order  to  ascer- 
tain the  character  of  an  applicant,  we  required  the  affidavit  of 
two  attorneys  certified  to  be  of  good  standing,  and  also  a  cer- 
tificate of  the  local  Circuit  Judge ;  and  we  assumed  that  an 
applicant  would  be  unable  to  get  such  credentials  unless  ho 
was  of  good  character  and  fit  to  be  admitted.  But  we  find 
that  even  these  precautions  do  not  always  result  in  excluding 
unfit  men.  We  had  one  case  where  the  applicant's  good  char- 
acter was  sworn  to  by  two  lawyers  and  certified  to  by  two  Cir- 
cuit Judges ;  and  yet  it  developed  that  at  the  time  he  applied 
for  admission  he  was  a  defaulter  in  a  public  office,  and  he 
became  a  defaulter  again  the  next  year.  He  is  now  a  fugitive 
from  justice.  Mr.  Floyd  B.  Mechem,  who  has  been  a  mem- 
ber of  our  Board  from  the  beginning  until  this  last  year,  sug- 
gested that  an  applicant  should  give  notice  to  the  prosecuting 
attorney,  and  also  publish  a  notice  in  the  newspapers,  that  at 
a  certain  time  and  place  he  would  appear  before  the  Circuit 
Judge,  and  show  that  he  is  a  citizen  of  the  United  States,  of 
lawful  age  and  of  good  moral  character.  This  would  give  an 
opportunity  to  anyone  having  knowledge  of  the  facts  to  con- 
test his  right  to  be  examined  for  admission  to  practice  law.  If 
it  appeared  to  the  Circuit  Judge  that  he  was  fit  to  be  exam- 
ined, he  would  issue  a  certificate  to  that  effect 
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William  H.  Staake,  of  Pennsylvania : 

It  may  be  of  interest  to  the  Section  to  know  what  has  re- 
cently been  done  in  my  state,  Pennsylvania.  Under  our  new 
regulations,  wkich  have  been  in  force  only  during  the  present 
year,  all  students  seeking  admission  to  the  Bar  of  the  state 
courts — that  is,  to  practice  in  either  the  Supreme  Court  or  the 
Superior  Court — are  required  to  pass  a  preliminary  examina- 
tion. No  diploma  of  a  college  or  of  a  university  is  accepted 
in  lieu  of  an  examination  under  the  rules  which  have  been 
adopted  by  the  justices  of  our  Supreme  Court.  It  has  been 
considered  by  some  persons  a  hardship  that  a  graduate  of  a 
well*  recognized  university  should  be  compelled  to  show  that 
he  possesses  at  least  the  education  which  is  conferred  upon  a 
young  man  who  has  graduated  from  a  high  school  in  good 
standing,  but  nevertheless,  after  a  careful  consideration  of  the 
whole  subject,  the  rule  has  been  adopted,  and  has  recently  been 
enforced  by  our  State  Board  of  Examiners,  that  every  young 
man  seeking  to  be  admitted  to  the  Supreme  Court,  or  the 
Superior  Court  of  the  state,  must  have  and  pass  a  preliminary 
examination  before  the  State  Board  of  Law  Examiners  before 
he  can  be  registered  as  a  student  at  law. 

They  have  gone  further,  and  refuse  to  recognize  the  diploma 
of  any  law  school,  whether  that  of  the  University  of  Penn- 
sylvania or  of  Dickinson  College,  or  of  any  other  law  school 
in  the  state,  in  the  place  of  a  final  examination.  The  gradu- 
ate of  every  law  school  must  also  pass  the  final  examination. 
We  have  no  statutory  rule  upon  the  subject.  The  rule  was 
made  at  the  instance  and  suggestion  of  our  State  Bar  Asso- 
ciation, which  had  a  committee  to  present  a  memorial  on  the 
subject  to  the  judges  of  the  Supreme  Court,  and  after  consid- 
erable agitation  and  discussion  in  the  State  Bar  Association, 
the  Supreme  Court  adopted  these  rules.  Just  now,  however, 
we  are  in  a  state  of  transition  in  Pennsylvania ;  our  county 
rules  for  admission  to  the  Bar  in  the  respective  counties  do  not 
conform  to  the  rules  of  the  Supreme  Court.  The  result  will 
be  in  Pennsylvania  that  we  shall  either  have  two  Bars — that 
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is,  Bars  of  the  respective  counties  and  a  State  Bar—- or  the 
judges  of  the  respective  counties  must  make  their  rules  con- 
form to  those  of  the  Supreme  Court.  We  take  it,  however, 
that  almost  every  young  man  coming  to  the  Bat  will  want  to 
practice  in  the  appellate  tribunals  of  the  state,  and  therefore 
that  necessarily  in  a  very  little  while  the  rules  of  the  counties 
will  conform  to  the  rules  of  the  Supreme  Court.  In  my  own 
city  of  Philadelphia,  where  I  have  been  upon  the  Board  of 
Examiners  for  some  four  or  five  years,  our  courts  have  made 
an  order  by  which  the  certificate  of  a  satisfactory  examination, 
either  preliminary  or  final,  of  the  State  Board  of  Law  Exam-  / 
iners,  can  be  accepted  by  our  local  Board,  thus  restricting  the 
local  Board  to  the  questions  of  regularity  of  clerkship  and 
pursuit  of  study  and  of  good  moral  character.  In  the  city 
and  county  of  Philadelphia  the  diploma  is  still  recognized  in 
place  of  a  preliminary  examination  for  registry  as  a  student 
at  the  county  Bar.   ' 

There  is  another  subject,  and  that  is  that  our  Supreme 
Court  has  appointed  a  number  of  leading  men  of  the  State  Bar, 
such  as  Mr.  Samuel  Dickson,  the  Chancellor  of  our  Philadel- 
phia Law  Association,  Mr.  William  U.  Hensel,  of  Lancaster,  Mr. 
Robert  Snodgrass,  of  Harrisburg,  Mr.  William  Scott,  of  Pitts- 
burg, and  Mr.  S.  P.  Wolverton,  of  Sunbury,  as  members  of  a 
State  Board  of  Law  Examiners.  These  gentlemen  do  not 
actually  conduct  the  examinations,  but  they  have  under  them 
a  Board  of  Assistant  Examiners,  and  this  Board  of  Assistant 
Examiners  prepares  the  questions  and  submits  them  to  the 
State  Board,  and  no  questions  can  be  used  until  they  have 
received  the  approval  of  the  regular  Board.  The  regular 
Board  performs  its  duties  without  any  compensation.  Each 
student  is  required  for  final  examination  to  pay  a  fee  of  $25, 
and  the  Board  of  Assistant  Examiners  are  men  well  qualified 
to  perform  the  actual  duty  of  conducting  the  examination,  and 
they  receive  a  compensation,  as  does  the  Secretary  and  the 
Treasurer  of  the  Board.  I  may  say  that  a  considerable  por- 
tion of  the  time  of  the  recent  sessions  of  our  State  Bar  Asso- 
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elation  was  taken  up  in  a  discussion  of  these  questions, 
namely,  opposition  to  this  Assistant  Board  of  Examiners,  and 
opposition  in  the  state  to  the  non-recognition  of  the  college 
diploma,  but  I  am  satisfied  the  Supreme  Court  will  stand  for 
the  enforcement  of  its  rules,  and,  so  far  as  the  college  diploma 
is  concerned,  it  will  not  be  recognized  in  the  stead  of  a  prelimi- 
nary examination. 

As  this  may  seem  strange,  I  can  give  an  illustration 
explaining  the  situation.  We  have  in  the  city  of  Phila- 
delphia a  high  school  with  a  four  year  course,  which 
has  an  excellent  curriculum  and  a  large  faculty.  The 
school,  I  suppose,  is  in  most  respects  equal  to  our  colleges. 
Its  graduates  are  among  the  most  successful  men  at  the 
Bar,  in  the  practice  of  medicine  and  in  other  professions 
as  well  as  the  law.  But  we  have  in  Pennsylvania  other 
high  schools,  which  have  only  a  two  year  course.  Con- 
sequently, we  could  not  recognize  the  High  School  of  Phila- 
delphia and  decline  to  recognize  the  other  high  schools,  nor 
could  we  simply  pass  a  man  upon  his  being  a  graduate  of 
Harvard,  Yale,  Princeton,  Columbia,  or  any  other  well  known 
university,  and  not  recognize  the  diploma  of  the  High  School 
of  Philadelphia.  The  leader  of  our  Bar  is  a  High  School 
graduate,  and  never  had  the  benefit  of  any  collegiate  educa- 
tion. One  of  our  Judges,  who  has  been  termed  the  most 
learned  man  in  Philadelphia,  is  also  a  High  School  graduate. 
Therefore,  as  we  could  not  distinguish  between  the  kinds  of 
high  schools,  and  as  we  also  had  heard  a  rumor  that  it  was  a 
possible  thing  under  certain  conditions  for  some  men  to  go 
through  college  and  obtain  a  diploma  who  could  not  pass  a 
preliminary  examination,  it  was  concluded  to  put  them  all 
upon  the  same  footing  and  let  the  graduates  of  college  or  uni- 
versity show  that  they  did  possess  at  least  the  elements  of  an 
education,  which  could  be  obtained  in  the  High  School  of 
Philadelphia,  which,  by  actual  rule,  in  the  county  of  Philadel- 
phia is  made  the  test ;  that  is,  our  local  Board  of  Examiners 
must  satisfy  itself  "that  a  man  applying  for  registration  as  a 
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Student  at  law  has  evidenced,  either  by  examination  or  in  some 
way  satisfactory  to  the  Board,  that  he  has  had  at  least  sach  an 
education  as  is  conferred  in  the  High  School  of  Philadelphia. 

Alexander  Hadden,  of  Ohio : 

I  was  glad  to  notice  that  the  reference  made  to  the  propo- 
sition that  no  diploma  should  admit  a  man  to  the  Bar  to  prac- 
tice law  was  received  with  commendation  by  this  body.  I 
recently  learned  that  a  publishing  house  was  sending  out  to 
the  judges  of  the  courts  of  last  resort  in  the  country  a  request 
that  each  judge  would  give  a  short  statement  of  his  views,  for 
the  purpose  of  getting  a  symposium  on  this  question :  ^'  Should 
the  diploma  of  a  law  school  admit  to  the  practice  of  the  law 
without  an  examination  by  a  committee  regularly  appointed  ?  " 
I  state  this  to  show  that  somebody  is  thinking  along  the  other 
lihe.  Whether  it  is  the  publishers  of  any  class  of  text  books, 
or  who  it  may  be,  I  do  not  know.  I  want  to  state  an  expres- 
sion from  another  point  of  view.  One  of  our  judges  showed 
to  Dean  Rogers  and  myself  his  contribution  to  this  symposium, 
very  brief,  very  pointed,  and  it  coincided  with  the  sentiment 
of  this  meeting.  He  also  showed  it  to  a  prominent  lawyer  of 
our  Bar,  who  said :  ^^  There  are  two  sides  to  that  question. 
I  had  in  my  office  for  a  year  a  young  man  who  graduated  at 
Harvard  College  and  who  was  also  a  graduate  of  the  Harvard 
Law  School.  He  worked  with  me,  in  my  own  room.  He  was 
my  assistant,  and  I  knew  him  to  be  thoroughly  grounded, 
competent  and  efficient.  At  the  end  of  a  year,  he  went  to 
Columbus,  to  take  the  examination  for  admission  to  the  Bar, 
and  he  failed.  Now,  I  know  that  he  was  competent,  and  I 
know  that  his  diploma  from  Harvard  Law  School  ought  to 
have  admitted  him  to  practice." 

Now,  here  is  a  movement  in  two  directions,— one  from  a 
publishing  house,  the  other  from  a  practical  lawyer,  the  latter 
saying,  ^'  When  I  know  a  man  is  qualified,  and  he  has  the  cer- 
tificate of  the  law  school,  why  subject  him  to  the  test  of  a 
written  examination  covering  from  fifty  to  one  hundred  and 
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fifty  questions  prepared  by  a  board  of  examiners,  who,  after 
all,  may  not  get  at  his  real  qualifications  ?" 

I  simply  call  your  attention  to  this,  so  that  if  there  is  a 
movement  along  either  of  these  lines  we  may  unitedly  do 
what  we  can  to  check  it. 

Julian  W.  Mack,  of  Illinois : 

I  do  not  intend  to  discuss  this  paper,  but  simply  to  refer  to 
a  decision  of  the  Supreme  Court  of  Illinois  that  is  interesting 
in  connection  with  Mr.  Maxwell's  statement  of  the  Ohio  legis- 
lation in  favor  of  the  men  who  were  studying  law  at  the  time 
that  the  new  rules  were  adopted.  The  fact  that  he  did  not  men- 
tion the  Illinois  decision  leads  me  to  believe  that  possibly  some 
others  of  the  members  of  this  Section  are  not  familiar  with  it. 
In  Illinois,  at  the  instance  of  the  State  Bar  Association,  rules 
were  adopted  of  the  strongest  character  in  favor  of  a  three 
year  course.  No  diploma  of  any  law  school  was  accepted, 
and  a  high  school  education  was  required,  similar  to  the  rules 
formulated  by  the  Supreme  Court  of  the  State  of  Pennsyl- 
vania. At  the  instance  of  men  who  had  studied  law  for  a  year 
or  two  under  the  old  rules,  which  I  believe  required  only  one 
or  two  years'  study,  the  legislature  unanimously,  I  think,  in 
the  Senate,  and  with  one  dissenting  voice  in  the  House,  and  in 
a  very  hasty  manner — I  think  within  two  days  after  the  bill 
was  introduced — passed  a  law  that  these  rules  should  have  no 
application  to  men  who  had  begun  the  study  of  law  in  any  law 
schools  prior  to  that  time.  With  equal,  if  not  greater,  unan- 
imity, the  Supreme  Court  of  Illinois  declared  this  law  uncon- 
stitutional, not  only  as  being  special  legislation,  but  on  the 
very  much  broader  ground  that  the  matter  of  regulation  of 
admission  to  the  Bar  was  a  part  of  the  judicial  power  of  the 
court,  and  therefore  not  subject  to  regulation  by  the  legis- 
lature. As  a  result,  the  Supreme  Court  of  Illinois  has  retained 
in  its  own  hands  the  entire  matter  of  regulating  admission  to 
the  Bar. 


560  MINUTES   OF   SECTION   OF   LEGAL   EDUCATION. 

Emiin  McCIain,  of  Iowa : 

A  suggestion  has  occurred  to  me,  from  the  remarks  that 
have  been  made  here  by  members  of  boards  of  law  examiners, 
which  I  wish  to  submit  to  their  consideration,  and  also  to  the 
consideration  of  others  who  may  be  interested  in  that  subject. 
It  is  a  practical  suggestion,  growing  out  of  what  has  happened 
with  us.  It  was  understood  by  students  of  the  law  schools 
that  the  Board  was  going  to  rule  that  they  would  not  accept 
any  preliminary  tests,  but  would  subject  the  students  to  a  pre- 
liminary examination  at  the  beginning  of  their  law  examina- 
tion. That  rumor  got  abroad  among  the  seniors  about  three 
months  before  the  close  of  the  school  year.  The  professors  at 
once  discovered  that  the  students,  instead  of  completing  their 
law  studies,  were  turning  their  attention  to  the  study  of  gram- 
mar and  arithmetic,  and  possibly  orthography,  because  they 
thought  the  first  requisite  would  certainly  be  that  they  pass  a 
preliminary  examination,  and  they  felt  greater  uncertainty 
about  passing  that  than  they  did  about  passing  the  examina- 
tion in  law.  Now,  it  is  not  possible  by  excluding  reasonable 
tests,  which  may  be  taken  in  the  place  of  examinations,  you 
are,  instead  of  excluding  incompetent  men,  simply  compelling 
a  lot  of  men  who  are  reasonably  competent  to  devote  their 
time  to  something  which  is  not  to  their  ultimate  benefit.  I 
fancy  that  the  real  test  is  not  just  whether  one  can  answer 
questions  in  some  of  these  elementary  subjects  that  are  included 
in  the  high  school  course,  but  whether  a  man  has  had  such  an 
education  that  he  has  the  mental  capacity  for  the  study  and 
practice  of  law.  He  might  have  forgotten  his  grammar  or  his 
arithmetic  without  in  any  way  impairing  his  capacity  as  a 
student  of  law,  or  as  a  practitioner,  and  yet  by  reason  of  the 
anxiety  that  these  men  will  very  naturally  feel  you  are  impos- 
ing upon  them,  just  at  the  time  when  they  ought  to  be  com- 
pleting their  law  studies,  the  obligation  of  entering  into  a 
study  of  preliminary  subjects  which  they  should  have  covered, 
and  perhaps  have  covered,  much  earlier  in  their  general  course 
of  education.     The  solution  of  that  particular  difficulty  was 
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found  in  the  application  of  a  rule  of  court  which  allowed  the 
tests  given  by  the  law  schools  on  admission — where  they  gave 
tests  that  were  found  by  the  Board  to  be  reasonably  adequate 
— to  be  taken  as  sufficient  and  authorizing  it  to  be  announced 
that  students  who  could  show  that  they  had  been  accepted  by 
the  schools,  and  had  been  found  proficient  in  their  preliminary 
education,  should  not  be  required  to  take  a  further  preliminary 
examination.  And  I  really  feel  as  though  the  board  in  that 
action  had  consulted  the  best  interests  of  the  state  with  refer- 
ence to  admission  to  the  Bar.  Now,  that  leads  up  to  another 
suggestion,  with  regard  to  the  examination  of  men  who  have 
taken  a  law  school  degree.  The  greater  number  of  those  men 
are  preparing  to  pass  a  final  examination  for  admission  to  some 
court.  If  their  diplomas  are  to  admit  them  to  practice  in  the 
court  without  an  examination,  then,  of  course,  the  only  con- 
cern they  have  is  to  complete  the  course  satisfactorily  to  the 
members  of  their  faculties  and  get  their  degrees.  If,  however, 
they  know  that  such  test  is  not  to  determine  their  admission, 
but  that  they  are  to  be  examined  by  another  board,  in  another 
place  and  in  another  way,  they  are,  I  am  afraid,  very  consid- 
erably disturbed  and  interfered  with  in  the  efficiency  of  their 
work  by  the  sporadic  and  spasmodic  attempts  to  master  a  great 
mass  of  law  which  they  think  they  have  not  covered  in  their 
law  school  course,  in  order  to  meet  possible  examinations  by 
boards  of  examiners.  While  heretofore  I  have  been  favorable 
to  the  proposition  that  a  law  school  graduate  ought  to  be  able 
to  pass  an  examination  before  any  board  of  examiners,  yet,  in 
view  of  the  fact  that  the  examinations  are  by  different  persons 
and  by  different  methods,  the  question  has  arisen  in  my  mind 
whether  a  student  is  really  not  seriously  interfered  with  in  his 
legitimate  work  by  the  fear — not  by  the  actual  danger,  but  by 
the  fear— of  being  subjected,  on  some  collateral  subjects  of  the 
law,  to  an  examination  which  he  possibly  thinks  his  course  has 
not  sufficiently  covered. 

Andrew  A.  Bruce,  of  North  Dakota : 
The  objection  raised  by  Judge  McClain  is  a  real  one.  Where 
36 
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an  examination  is  to  be  faced  after  graduation,  the  tendency 
on  the  part  of  many  students  is  to  spend  a  large  part  of  the 
last  term  or  the  last  year  in  preparing  for  and  cramming  for 
such  examination  rather  than  in  attending  strictly  to  the  work 
of  the  class  room  and  of  the  law  school.  The  difSculty  is 
sought  to  be  obviated  in  my  state,  North  Dakota,  by  using  the 
Law  Faculty  of  the  State  University  as  an  examining  agency. 
This,  of  course,  is  only  feasible  or  plausible  where  the  law 
school  is  a  state  law  school,  and  under  the  control  of  the  legis- 
lature in  relation  to  its  curriculum,  the  requirements  to  be 
exacted  of  its  students,  and  the  character  and  qualifications  of 
its  teachers.  Even  with  us,  precautions  are  taken  against  un- 
fairness and  favoritism  on  the  part  of  the  law  faculty. 
Although,  therefore,  the  law  school  examinations,  if  passed, 
admit  to  the  Bar,  before  the  examinations  are  held,  the  ques- 
tions are  required  to  be  submitted  to  and  approved  by  the 
Supreme  Court.  The  examination  papers  also  are  submitted 
for  approval  and  the  marks  given  by  the  faculty  are  scrutinized 
by  the  court.  In  other  words,  the  law  faculty  of  the  State 
University  is  used  by  the  state  as  an  examining  board,  but 
its  work  is  supervised  and  controlled  by  the  Supreme  Court, 

John  R.  Rood,  of  Michigan  : 

I  should  like  to  ask,  in  view  of  some  experience  of  my  own, 
whether  the  objections  which  the  gentleman  mentioned  could 
not  be  obviated  by  postponing  the  Bar  examination  until  Sep- 
tember instead  of  having  it  in  the  earlier  months  of  the  year? 

William  H.  Staake,  of  Pennsylvania : 

There  is  one  point  that  I  did  not  understand  in  Professor 
McClain's  statement,  and  that  was  the  preliminary  examinations 
conflicting  with  the  final  examination.  I  take  it  that  the 
students  who  would  come  up  for  final  examination  have  already 
been  registered,  and  therefore  would  not  be  affected  by  the 
rules,  and  that  those  who  would  pass  the  preliminary  exami- 
nation would  have  to  pass  it  in  any  event  before  they  could  be 
registered  by  the  schools  at  all ;  that  is,  I  do  not  see  how  the 
two  examinations  could  conflict. 
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Emlin  McClain,  of  Iowa : 

That  is  because  of  the  practice  in  our  part  of  the  country. 
I  do  not  think  there  is  any  western  state  in  which  any  pre- 
liminary registration  is  required.  A  student  comes  up  for  his 
final  examination  showing  that  he  has  studied  law  for  three 
years;  that  is  all. 

William  H.  Staake,  of  Pennsylvania : 
It  is  just  the  other  way  with  us. 

Emlin  McClain,  of  Iowa : 

Of  course,  we  all  realize  that  is  the  proper  practice,  and 
where  feasible  it  should  undoubtedly  be  followed ;  but  it  has 
never  been  thought  feasible  in  the  western  states. 

John  R.  Rood,  of  Michigan : 

My  question  was  whether  the  practice  of  law  students  neg- 
lecting their  other  work  to  prepare  for  Bar  examinations  could 
not  be  avoided  by  not  having  the  Bar  examinations  in  the 
early  part  of  the  year.  We  find  the  objection  that  you  have 
spoken  of  that  they  do  neglect  their  work,  and  my  question 
was,  Could  not  this  be  avoided  by  having  the  Bar  examination 
in  September,  for  instance,  instead  of  in  June? 

Emlin  McCIain,  of  Iowa : 

I  think  that  would  be  an  admirable  arrangement,  but  the 
necessity  which  the  student  feels  of  earning  his  living  during 
the  summer,  practicing  law,  would  make  such  a  regulation 
apparently,  though  not  really,  something  of  a  hardship. 

Francis  M.  Burdick,  of  New  York : 

In  my  experience  I  have  found  that  about  half  or  two- thirds 
of  the  men  cram  for  examination  to  the  Bar  before  they  come 
up  fer  their  final  examination. 

James  H.  Brewster,  of  Michigan  : 

I  come  from  a  part  of  the  country  where  State  Universities 
are  plentiful,  and  I  would  like  to  say  that  I  trust  the  North 
Dakota  plan  will  not  be  suggested  to  the  legislatures  or  the 
courts  of  the  various  states  where  there  are  State  Universities, 
for  it  seems  to  me  to  be  a  very  serious  reflection  on  the  law 
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faculty  of  aDj  State  University  to  require  ezaminatioD  ques- 
tions to  be  submitted  to  the  Supreme  Court,  as  if  there  might 
be  something  wrong  about  them.  In  my  opinion,  if  the  law 
faculty  of  any  state  institution  is  not  competent  to  pass  upon 
the  questions  that  are  to  be  propounded  to  the  young  men  in 
their  examination  for  admission  to  the  Bar — if  the  faculty  is 
not  as  competent  to  frame  these  questions  as  is  the  Supreme 
Court  of  the  State — then  that  law  faculty  ought  to  be  dis- 
placed and  competent  men  put  in.  The  matter  suggested  by 
Mr.  Rood,  that  in  Michigan  the  diplomas  from  the  University 
of  Michigan  and  from  the  Detroit  College  of  Law  admit  to  the 
Bar,  is  one  that  has  received  attention  from  our  Bar  and  from 
the  law  faculty  of  the  University.  While  there  is  some  reason 
for  considering  us  as  public  officials  representing  the  state,  and 
therefore  some  reason  for  the  present  practice,  nevertheless 
some  of  us  would,  I  think,  prefer  that  our  students  should  be 
put  to  the  utmost  test  by  the  State  Board  of  Examiners.  I  do 
not  speak  for  the  Detroit  College  of  Law  nor  for  our  entire 
faculty — because  some  think  that  a  state  institution  occupies 
in  this  matter  a  peculiar  position — but  some  of  us  think  that 
an  examination  of  students  by  the  examiners  would  be  advan- 
tageous in  stimulating  everyone  to  do  his  best  work  during  the 
three  year  course. 

Lucius  W.  Hoyt,  of  Colorado : 

On  this  question  of  moral  character,  we,  in  Colorado,  require 
that  the  Committee  of  Law  Examiners  shall  not  certifv  the 
names  of  the  successful  aspirants  until  thirty  days  after  the 
examination,  and,  of  those  applying  for  admission  on  motion, 
until  sixty  days  after  the  application,  and  during  that  time  it 
is  the  duty  of  the  Committee  of  Law  Examiners  to  give  as  wide 
publicity  to  the  names  as  possible,  and  invite  from  all  sources 
information  in  regard  to  the  moral  character  of  the  applicant, 
and  they  investigate  anything  that  is  suggested  to  them  along 
that  line,  and  make  recommendations.  The  Secretary  of  the 
State  Bar  Association  sends  out  to  all-  members  of  the  Bar 
Association  a  list  of  applicants  for  admission  to  the  Bar,  with 
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what  he  knows  about  them,  where  they  studied,  where  they 
graduated,  and  things  of  that  sort,  and  requests  information 
as  to  their  moral  character.  That  plan  has  been  in  operation 
for  six  years,  and  we  know  several  instances  where  it  has  kept 
out  persons  of  very  bad  moral  character.  The  deterrent  effect 
of  it  also  is  very  important. 

Epaphroditus  Peck,  of  Connecticut : 

Right  along  that  line,  Mr.  Chairman,  I  desire  to  say  that 
the  rule  in  force  in  Connecticut  seems  to  be  different  from  any- 
thing that  has  been  stated  here.  A  candidate  there,  before 
being  admitted  to  the  Bar  examination,  must  obtain  the  vote 
of  the  County  Bar  as  to  his  moral  character,  and  that  vote  is 
taken  after  a  motion  has  been  made  by  some  member  of  the 
County  Bar  that  the  young  man  be  approved,  and  after  notice 
has  been  given  by  the  clerk  to  every  member  of  the  Bar  that 
at  such  a  time  the  applicant  will  be  acted  upon ;  and  then  at 
that  meeting  of  the  County  Bar  the  sponsor  who  presents  the 
young  man  states  his  knowledge  of  him,  and,  of  course,  if  any 
objection  to  him  exists,  there  is  an  opportunity  to  state  it. 
The  Connecticut  Superior  Court  adopted  rules  a  few  years  ago 
in  regard  to  the  preliminary  examination  of  candidates,  requir- 
ing such  an  examination  before  they  could  register  themselves 
as  students  of  law.  The  general  impression,  I  think,  was 
among  the  young  men  that  the  preliminary  examination  was 
a  matter  of  ceremony  merely;  and,  I  may  not  be  accurate 
about  these  figures,  but  I  believe  that  out  of  the  first  class  that 
applied,  thirty  in  number,  only  three  were  passed.  These 
figures  may  be  quite  out  of  the  way,  but  certainly  the  great 
majority  of  the  applicants  were  rejected.  So  that  now  young 
men  dread  that  preliminary  examination  more  than  the  final 
examination  for  the  Bar.  I  think  that  our  Board  of  Bar  Ex- 
aminers have  practically  determined  upon  this  course :  That 
unless  a  young  man  is  a  graduate  of  a  recognized  standard 
college  or  high  school  he  must  show  unusual  capacity,  he  must 
show  himself  to  be  a  man  qualified  to  rank  with  educated  men, 
before  he  is  permitted  to  enter  on  his  course  of  law  studies. 


566  MINUTES   OP   SECTION   OF   LEGAL   EDUCATION. 

The  Chairman : 

Is  there  any  further  discussion  of  this  subject?  Perhaps 
the  Section  will  allow  the  Chairman  to  blow  his  own  horn  a 
little.  This  subject,  or  certain  aspects  of  it,  are  pretty 
thoroughly  discussed  in  the  report  of  the  Committee  on  Legal 
Education  and  Admissions  to  the  Bar,  the  printing  of  which 
report  has  been  delayed,  and  which  was  not  jead  to  the  Asso- 
ciation this  morning ;  and,  if  you  will  allow  me,  I  will  contrib- 
ute my  share  of  that  report  to  this  discussion,  in  the  hope 
that  the  members  of  the  Section  will  find  time  when  they  get 
the  report  to  read  it. 

Gentlemen,  it  has  been  our  good  fortune  this  afternoon  not 
only  to  finish  the  work  of  the  Section  in  one  day,  but  as  I 
think  we  may  all  agree,  to  finish  it  with  great  profit  and  pleas- 
ure to  ourselves.  The  only  business  that  now  remains  is  the 
receiving  of  the  report  from  the  Nominating  Committee. 

George  L.  Reinhard,  of  Indiana : 

Mr.  Chairman,  the  Committee  on  Nominations  recommends 
the  election  of  the  following  oflScers  for  the  ensuing  year : 

For  Chairman :     James  Barr  Ames,  of  Massachusetts. 
For  Secretary :     Charles  M.  Hepburn,  of  Ohio. 

On  motion,  the  report  was  received  and  its  recommendation 
adopted,  and  the  persons  therein  named  as  officers  of  the  Sec- 
tion for  the  ensuing  year  were  declared  duly  elected. 

On  motion,  the  Section  adjourned  sine  die, 

Charles  M.  Hepburn, 

Secretari/. 
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LAWRENCE  MAXWELL,  JR., 

OF  CINCINNATI,  OHIO. 

It  is  to  be  regretted  that  Professor  Williston,  to  whom  the 
committee  originally  assigned  the  task  of  preparing  a  paper 
on  this  important  subject,  is  prevented  from  keeping  his  ap- 
pointment, lie  would  doubtless  have  laid  before  you  a  com- 
prehensive review  of  the  progress  of  the  movement  to  raise 
the  standard  for  admission  to  the  Bar  and  of  its  present  state 
in  various  parts  of  the  union,  supplemented  by  reflections  and 
suggestions  which  would  have  been  of  value  to  those  interested 
in  the  subject,  either  as  judges,  legislators  or  Bar  examiners. 
I  have  not  engaged  with  the  committee  to  supply  the  place  of 
such  a  paper,  but  only  to  prevent  an  absolute  gap  in  the  pro- 
gramme by  presenting  briefly  some  considerations  which  may 
serve  to  open  the  discussion.  I  am  obliged  to  draw  upon  a 
rather  limited  experience  gathered  through  a  short  service  as 
Bar  examiner  in  Ohio  and  as  a  member  of  a  committee  of  the 
Bar  which  assisted  the  Supreme  Court  of  our  state  to  frame 
the  rules  and  regulations  for  admission  to  the  Bar  which  were 
adopted  in  1897.  I  may  say  that  on  paper  our  regulations  in 
Ohio  are  ideal.  Admission  to  the  Bar  is  placed  where  it 
should  be,  in  the  hands  of  the  Supreme  Court,  under  a  statute 
which  provides  for  an  examination,  and  that  the  candidate 
must  have  sufiicient  general  learning  and  must  have  studied 
law  regularly  and  attentively  for  three  years.  The  court  has 
established  a  standing  committee  to  conduct  the  examinations 
and  has  framed  rules.  We  have  encountered  some  difficulties 
in  enforcing  the  excellent  rules  adopted  by  the  court.  Perhaps 
our  experience  may  be  of  value  to  gentlemen  from  other  states 
and  their  experience  is  likely  to  be  useful  to  us. 

(567) 
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The  real  purpose  of  examinatioDs  for  the  Bar  is  to  secure 
proper  preparation  on  the  part  of  those  who  propose  to  prac- 
tice law,  and  they  are  useful  to  the  extent  that  they  accomplish 
that  end.  They  operate  by  a  process  of  exclusion.  It  is  not 
necessary  to  hold  examinations  for  the  purpose  of  admitting 
members  to  the  Bar.  They  are  held  for  the  purpose  of  ex- 
cluding applicants,  and  the  question  always  is  who  shall  be 
refused  permission  to  commence  the  practice  of  law.  I  pro- 
pose to  deal  with  the  subject  from  that  point  of  view  and  to 
invite  your  attention  to  the  classes  of  persons  who  in  the  public 
interest  and  for  the  greatest  good  of  the  greatest  number,  in- 
cluding themselves,  ought  not  to  be  permitted  to  hold  them- 
selves out  to  the  public  as  attorneys  and  counselors  at  law. 

A  general  education  is  the  first  and  most  obvious  require- 
ment. The  law  is  a  science  which  cannot  be  studied  by  those 
who  have  not  laid  the  foundation  by  a  course  of  mental  disci- 
pline and  practice  in  study,  and  who  have  not  acquired  a  cer- 
tain fund  of  knowledge  of  common  things.  What  is  known 
in  the  United  States  as  a  high  school  course  is  generally  recog- 
nized as  the  least  amount  of  preliminary  training  and  practice 
in  study  that  will  enable  a  young  man  to  take  up  successfully 
a  subject  so  intricate  and  complicated,  and  calling  for  such 
powers  of  analysis  and  generalization  as  the  law.  This  means 
that  the  law  student  shall  attend  school  until  he  is  eighteen  or 
nineteen  years  of  age,  studying  the  English  language,  its 
grammar  and  literature,  with  exercises  in  composition^  arith- 
^metic,  algebra,  geometry,  geography,  the  outlines  of  ancient 
and  modern  history,  with  special  reference  to  English  and 
American  history,  physics,  and  a  course  of  two  years  in  a 
classical  or  foreign  language.  These  are  the  minimum  require- 
ments for  admission  to  law  schools  of  recognized  standing,  and 
are  the  specific  requirements  for  admission  to  the  Bar  imposed 
by  statute  or  rule  of  court  in  many  states,  including  Ohio, 
New  York,  New  Hampshire,  Colorado,  Connecticut,  Delaware, 
Illinois,  Iowa,  Minnesota,  Rhode  Island  and  Vermont.  In 
1898  Mr.  Goodell  and  Judge  Danaher,  members  of  the  New 
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York  State  Board  of  Law  Examiners,  and  Mr.  J.  S.  H. 
Frink,  of  the  New  Hampshire  Board,  gave  to  this  Association 
their  opinion  of  the  great  value  of  a  standard  of  general  edu- 
cation as  a  condition  of  commencing  the  study  of  the  law. 
Judge  Danaher  said  that,  according  to  his  observation,  the 
requirements  in  New  York  had  been  productive  of  wonderful 
results  in  elevating  the  tone  and  general  standard  of  the  pro- 
fession, and  that  from  his  experience  he  would  rather  abolish 
examinations  in  law  than  dispense  with  a  high  preliminary 
condition  of  general  education.  In  New  Jersey  the  value 
attached  to  general  education  is  indicated  by  a  provision  which 
requires  a  candidate  for  admission  to  the  Bar  to  have  studied 
law  four  years  if  he  has  not  been  admitted  to  the  degree  of 
bachelor  of  arts  or  bachelor  of  science.  Three  years'  study 
of  law  is  required  from  candidates  holding  these  degrees.  In 
Rhode  Island  a  candidate  who  has  received  a  classical  edu- 
cation is  required  to  study  law  only  two  years,  while  other 
candidates  are  required  to  give  three  years  to  the  study  of  law. 
On  the  continent  of  Europe  the  only  avenue  to  the  Bar  is 
through  the  universities.  In  England  candidates  for  admis- 
sion as  attorneys  or  solicitors,  as  well  as  candidates  for  the 
Bar,  who  are  not  university  men,  must  submit  to  a  preliminary 
examination  about  equivalent  to  that  required  for  graduation 
from  an  American  high  school  before  entering  upon  the  study 
of  the  law.  The  requirement  is  an  entirely  reasonable  one. 
It  means  after  all  only  that  a  young  man  who  proposes  to 
apply  himself  at  the  age  of  twenty-one  or  twenty-two  to  an 
intellectual  vocation  should  devote  himself  up  to  that  time  to 
reasonable  and  necessary  preparation. 

The  requirement  for  general  education  as  a  condition  of 
successful  professional  study  was  happily  stated  by  Blacks  tone 
a  century  and  a  half  ago: 

^^  If  the  student  in  our  laws  hath  formed  both  his  sentiments 
and  style  by  perusal  and  imitation  of  the  purest  classical 
writers,  among  whom  the  historians  and  orators  will  best 
deserve  his  regard ;  if  he  can  reason  with  precision  and  sepa- 
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rate  argument  from  fallacy  by  the  clear,  simple  rules  of  pure, 
unsophisticated  logic ;  if  he  can  fix  his  attention  and  steadily 
pursue  truth  through  any  the  most  intricate  deduction  by 
the  use  of  mathematical  demonstrations ;  if  he  has  enlarged 
his  conceptions  of  nature  and  art  by  a  view  of  the  several 
branches  of  genuine  experimental  philosophy ;  if  he  has 
impressed  on  his  mind  the  sound  maxims  of  the  law  of  nature, 
the  best  and  most  authentic  foundation  of  human  laws ;  if, 
lastly,  he  has  contemplated  those  maxims  reduced  to  a  prac- 
tical system  in  the  laws  of  imperial  Rome;  if  he  has  done 
this,  or  any  part  of  it,  a  student  thus  qualified  may  enter  upon 
the  study  of  the  law  with  incredible  advantage  and  reputa- 
tion." 

The  resistance  to  even  moderate  requirements  is  illustrated 
by  an  act  passed  by  the  legislature  of  Ohio  at  its  session  next 
,  after  the  adoption  by  the  Supreme  Court  of  a  rule  requiring 
candidates  for  admission  to  the  Bar  to  produce  a  certificate  of 
graduation  from  a  high  school,  or  of  admission  to  a  college  of 
approved  standing,  or  of  an  examination  upon  the  subjects 
required  for  graduation  from  a  high  school.  The  act  provided 
that  no  rule  of  the  Supreme  Court  requiring  an  applicant  for 
admission  to  the  Bar  to  have  received  a  diploma  of  graduation 
or  a  certificate  granted  by  a  board  of  school  examiners,  as  a 
condition  for  admission  to  the  Bar,  should  affect  or  apply  to 
any  person  who  had  studied  law  during  a  period  of  three  years 
prior  to  the  passage  of  the  act.  The  statute  might  have  been 
entitled  appropriately  an  act  to  protect  vested  interests  in  illit- 
eracy. The  remarkable  feature  of  it  was  that  our  law  had 
provided  from  the  earliest  times  that  applicants  for  admission 
to  the  Bar  should  have  a  general  education.  The  rule  of  the 
Supreme  Court  did  not,  therefore,  impose  a  new  condition.  It 
sought  only  to  enforce  an  old  condition  by  requiring  specific 
and  definite  proof  of  compliance  therewith.  But  anything 
specific  and  definite  and  certain  is  what  those  who  propose  to 
break  into  the  profession  by  the  back  door  most  abhor.  Glit- 
tering generalities  are  their  delight.  They  are  ready  to  pro- 
duce general  certificates,  but  they  resent  attempts  to  compel 
them   to  tell  when  and  how  and  where  they  acquired  their 
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attainments  or  exactly  what  they  are,  or  to  submit  their  pre- 
tensions to  test.  Since  the  chief  purpose  of  insisting  upon 
preliminary  general  education  is  to  insure  a  certain  degree  of 
mental  maturity  and  of  capacity  on  the  part  of  the  student  to 
take  up  the  study  of  law,  his  qualifications  in  that  respect 
ought  to  be  ascertained  and  passed  upon  before  he  is  permitted 
to  register  as  a  student  of  law.  In  law  schools  of  recognized 
standing,  it  is  made  a  condition  of  admission.  .  In  New  York 
he  is  given  a  year  after  registering  as  a  student  of  law  to  com- 
ply with  the  rule  on  the  subject  of  general  education. 

The  next  most  obvious  and  essential  requirement  for  admis- 
sion to  the  Bar  is  that  the  student  shall  study  law  for  a  certain 
period,  which  ought  not  to  be  less  than  three  years.  The  law 
cannot  be  mastered  except  by  prolonged  and  attentive  study. 
Nothing  can  take  the  place  of  time,  and  experience  has  shown 
that  three  years  are  none  too  many  to  enable  a  person  of 
average  capacity  to  acquire  a  fair  knowledge  ajid  understand- 
ing of  the  fundamental  principles  of  the  law.  This  is  obvious 
when  we  remember  that  the  subjects  to  be  mastered  include 
the  law  of  real  and  personal  property,  torts,  contracts,  part- 
nership, bailments,  negotiable  instruments,  agency,  suretyship, 
domestic  relations,  wills,  corporations,  equity,  criminal  law, 
constitutional  law,  pleading  and  evidence.  A  three  years* 
course  of  study  of  law  is  required  in  the  following  states : 
Delaware,  Connecticut,  District  of  Columbia,  Illinois,  Iowa, 
Maine,  Maryland,  Michigan,  Minnesota,  New  Hampshire, 
Ohio,  Oregon,  Rhode  Island,  Vermont,  Wyoming,  Colorado 
and  New  York,  and  in  Pennsylvania  for  admission  to  the  Bar 
of  the  Supreme  Court.  In  New  Jersey  four  years  are  required 
of  those  who  have  not  received  the  degree  of  bachelor  of  arts 
or  bachelor  of  science.  In  the  following  states  two  years*  study 
of  law  is  required :  Louisiana,  Montana,  Nebraska,  New  Mexico 
Territory,  North  Carolina,  North  Dakota,  Oregon,  Washington, 
West  Virginia  and  Wisconsin.  Two  years  was  the  former  re- 
quirement in  Ohio,  which  was  raised  to  three  years  in  1894. 
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The  experience  of  Bar  examiners  seems  to  be  that  the  per- 
centage of  failures  among  those  who  have  studied  in  law 
schools  is  about  one-half  as  compared  with  those  who  have 
studied  without  tuition  or  with  the  meagre  tuition  provided  by 
a  law  office.  The  immense  advantage  of  study  in  a  law  school, 
with  its  prescribed  courses,  regular  exercises,  periodical  exam- 
inations and  the  competitive  association  of  men  in  classes, 
with  their  moot  courts  and  debating  clubs  is  obvious.  It  can- 
not be  denied  that  the  schools  furnish  opportunities  for  study 
and  development  of  which  the  private  student  is  deprived,  and 
present  advantages  which  in  point  of  time  alone  are  likely  to 
make  two  years  of  study  at  a  law  school  worth  three  years  of 
private  study.  I  do  not  find  that  the  regulations  for  admission 
to  the  Bar  in  any  state  require  that  any  portion  of  the  tuition 
shall  be  in  a  law  school,  but  the  time  may  come  when  candi- 
dates for  the  Bar  will  be  required  by  rule  or  statute  to  avail 
themselves  of  the  superior  opportunities  for  study  provided  by 
the  law  schools  for  a  portion,  at  least,  of  the  prescribed  period 
of  study. 

The  familiar  scheme  which  I  have  thus  outlined  proposing 
that  the  candidate  for  admission  to  the  Bar  shall  prepare  him- 
self by  a  course  of  preliminary  study,  and  then  shall  apply 
himself  for  three  years  to  the  study  of  law,  is  simple  enough 
and  entirely  reasonable,  and  ought  to  insure  a  fair  general 
standard.  But  to  be  effective  it  must  be  enforced.  Rules  pre- 
scribing standards  of  preliminary  education  and  definite  periods 
for  the  study  of  the  law  are  of  no  avail  unless  they  are  rigidly 
enforced  by  insisting  upon  clear  and  explicit  proof  of  the  facts. 
Here  the  Bar  examiner  is  confronted  with  the  difficulties  pre- 
sented by  false  certificates,  false  sometimes  in  detail  and  fact, 
but  more  often  in  general  intent. 

With  respect  to  certificates  of  general  education,  our  ex- 
perience in  Ohio  has  shown  that  nothing  can  be  depended 
upon  as  a  substitute  for  a  diploma  of  graduation  except  the 
test  of  an  examination  by  examiners  appointed  by  the  Supreme 
Court  who  act  under  a  sense  of  direct  responsibility  to  the 
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court.  Our  rules  originally  provided  for  the  acceptance  of 
certificates  of  examination  by  local  examiners,  but  the  court 
found  itself  so  frequently  imposed  on  by  such  certificates  that 
it  adopted  a  rule  providing  for  examiqations  to  test  the  general 
educational  qualifications  of  the  candidate  by  a  committee  ap- 
pointed by  the  court  where  he  was  not  able  to  produce  a  cer- 
tificate of  graduation  from  a  high  school  or  of  matriculation 
in  a  college  of  approved  standing.  The  rules  of  the  State 
Board  of  Law  Examiners  in  Illinois  provide  for  special  ex- 
aminations in  such  cases  by  the  principal  of  a  high  school  of 
that  state,  or  the  superintendent  of  a  district  having  a  high 
school  under  his  supervision.  The  certificate  must  be  sworn 
to  and  state  the  date  and  place  of  the  examination,  the  time 
consumed  therein,  the  extent  to  which  each  study  covered  by 
the  examination  was  pursued  by  the  applicant  and  the  true  and 
just  grade  of  proficiency  shown  by  the  applicant  in  each  study 
on  a  scale  of  100.  With  respect  to  certificates  of  study  of 
law,  the  attempts  to  evade  the  rules  are  even  more  flagrant 
than  in  the  case  of  certificates  of  general  education,  and  I 
am  sorry  to  say  are  often  successful.  In  Ohio,  for  instance, 
our  statute  provides  that  no  person  shall  be  admitted  to  the 
Bar  examination  who  has  not  regularly  and  attentively 
studied  law  during  the  period  of  three  years  previous  to 
his  application,  either  under  the  tuition  of  a  practicing  attor- 
ney or  in  regular  attendance  at  a  law  school,  or  for  part 
of  the  period  under  the  tuition  of  a  practicing  attorney 
and  for  the  rest  of  it  at  a  law  school,  and  the  rule  of  the 
Supreme  Court  intended  to  enforce  efi'ectively  this  provision 
of  the  statute  provides  that  the  candidate  must  file  with  the 
clerk  of  the  court  the  certificate  of  such  attorney  or  of  the 
chief  officer  of  the  law  school,  as  the  case  may  be,  showing, 
among  other  things,  the  date  when  he  commenced  the  study 
of  law.  The  rule  declares  that  the  three  years'  study  of  law 
required  by  the  statute  shall  date  from  the  filing  of  such  cer- 
tificate. The  requirement  that  the  candidate  shall  have  regu- 
larly and  attentively  studied  law  during  the  period  of  three  years 
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^ 

obviously  means,  and  is  quite  useless  and  insignificant  unless 
it  does  mean,  that  he  shall  make  the  study  of  law  his  business 
for  three  years  and  not  that  he  shall  study  law  off  and  on  dur- 
ing a  period  of  three  years  devoted  to  some  other  vocation.  It 
would  clearly  not  be  a  compliance  with  the  statute  if  the  can- 
didate's certificate  stated  specifically  that  he  had  studied  law 
every  other  day  or  every  third  day  or  two  hours  each  day  dur- 
ing a  period  of  three  years  ;  and  yet  it  is  notorious  that  per- 
sons are  constantly  admitted  to  the  Bar  examination  in  Ohio 
whose  study  of  law  is  of  the  latter  character.  Certificates  of 
study  are  accepted  from  law  schools  in  which  instruction  is 
given  during  not  more  than  three  or  four  hours  each  week 
and  from  practicing  attorneys  who  give  no  instruction  what- 
ever to  the  student  and  who  subject  him  to  no  examination. 
No  certificate  of  study  in  a  law  school  should  be  accepted  un- 
less the  exercises  of  the  class  room  occupy  at  least  ten  or 
twelve  hours  a  week  for  eight  or  nine  months  in  the  year. 
Certificates  of  study  in  the  office  of  attorneys  should  be 
scrutinized  with  the  greatest  care.  All  certificates,  both  of 
general  education  and  of  study  of  the  law,  should  be  detailed 
and  specific.  Our  State  Bar  Association  has  recently  sug- 
gested to  the  Supreme  Court  an  amendment  of  its  rules  so  as 
to  require  that  the  certificate  of  study  of  law  shall  state  what 
subjects  were  studied,  what  time  in  hours  the  candidate  gave 
to  each  study,  what  text  books  he  used,  how  many  examina- 
tions, if  any,  he  was  subjected  to  during  the  period  of  study, 
with  the  subjects  and  method  of  the  examination,  what  time 
was  given  to  the  instruction  of  the  candidate,  and  whether, 
having  studied  at  a  law  school,  he  failed  to  obtain  a  certificate 
or  diploma  from  the  authorities  of  the  school.  The  last  sug- 
gestion was  the  result  of  an  imposition  which  came  to  the 
knowledge  of  the  court  in  the  case  of  a  student  who  had 
registered  under  the  tuition  of  a  practicing  attorney  in  whose 
office  he  had  studied  law  for  a  year,  subsequently  going  for 
two  years  to  a  law  school.  He  failed  to  pass  the  law  school 
examination,  and  was  therefore  unable  to  get  a  certificate  from 
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the  officers  of  the  school.  In  that  predicament  he  applied  to 
the  attorney  with  whom  he  had  originally  registered,  who  cer- 
tified that  he  had  studied  law  for  three  years  and  recommended 
his  admission  to  the  Bar.  We  must  assume  in  charity  that 
this  certificate  and  recommendation  was  given  without  knowl- 
edge on  the  part  of  the  attorney  that  the  candidate  had  been 
refused  a  certificate  from  the  authorities  of  the  law  school. 

The  first  and  by  far  the  most  important  duty  of  the  Bar 
examiners  is  to  scrutinize  the  certificates  that  are  presented  to 
them.  If  they  discharge  that  duty  faithfully  by  subjecting 
them  to  a  rigid  test^  and  if  they  reject  at  once  all  candidates 
who  do  not  produce  reliable  evidence  of  general  education  and 
clear  proof  of  having  studied  law  for  the  requisite  period,  their 
work  is  more  than  half  done,  for  they  will  have  adopted  a  rea- 
sonably sure  precaution  against  the  admission  of  men  who  are 
not  prepared.  In  Ohio  the  court  itself  examines  the  certifi- 
cates and  determines  who  shall  be  admitted  to  the  examina- 
tion. If  the  examiners  could,  in  addition,  assure  themselves  of 
the  character  of  the  instruction  in  law,  which  the  candidate  has 
received,  the  importance  of  a  Bar  examination  would  be  greatly 
reduced,  if,  indeed,  it  might  not  be  dispensed  with ;  but  since 
it  is  impracticable  in  many  cases  to  assure  oneself  of  the  char- 
aqter  of  the  student's  instruction  by  any  certificate,  the  char- 
acter and  method  of  the  Bar  examination  must  remain  a  mat- 
ter of  importance.  Everyone  recognizes  the  difficulty  of  test- 
ing the  qualifications  of  a  candidate  for  admission  to  the  Bar 
by  means  of  an  examination  which,  in  a  few  hours,  must  cover 
the  entire  field  of  law;  but  the  difficulty  can  be  greatly 
reduced  if  the  questions  are  framed  so  as  to  circumvent  the 
skill  of  the  crammer  and  the  art  of  the  professional  goach.  In 
1895  Lord  Russell,  Lord  Chief  Justice  of  England,  in  an 
address  delivered  at  the  opening  of  the  course  of  lectures 
under  the  Council  of  Legal  Education,  gave  two  instances, 
which  he  had  carefully  verified,  of  candidates  who  had  passed 
the  Bar  examinations  with  the  sole  assistance  of  a  coach,  and 
he  came  reluctantly  to  the  conclusion  that  the  examinations 
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held  by  the  Council  of  Legal  Education  could  be  satisfactorily 
passed  without  any  prolonged  study  and  without  any  real 
learning,  provided  the  candidate  had  the  guidance  for  a  com- 
paratively short  period  of  a  skilled  crammer.  In  both  of  the 
cases  which  he  verified  the  candidates  were  Oxford  men.  One 
had  studied  Roman  law  at  the  University,  but  being  unable  to 
pass  on  that  subject  there,  took  it  up  under  the  auspices  of  the 
Inns  of  Court.  He  went  to  a  coach  in  the  beginning  of 
November,  and,  after  one  month's  coaching,  passed  a  so-called 
'^  satisfactory ''  examination  in  all  of  the  subjects  of  the  cur- 
riculum, including  the  common  law,  equity  and  Roman  law. 
The  other  candidate  had  not  attended  any  lectures  upon  law 
at  the  University.  His  first  reading  for  the  Bar  began  in 
October.  In  December  he  passed  his  examination  in  Roman 
law ;  in  the  following  April  he  passed  his  examination  in  con- 
stitutional law  and  legal  history.  He  then  began  for  the  first 
time  to  read  with  a  view  to  the  examination  in  English  law 
and  equity,  of  which  he  had  no  previous  knowledge.  He 
obtained  the  services  of  an  intelligent  coach,  and  in  June, 
after  two  months'  coaching,  passed  the  examination  in  English 
law  and  equity.  The  examination  covered  the  elements  of  real 
and  personal  property,  conveyancing,  including  settlements, 
leases  and  mortgages,  contracts,  torts,  sale  of  goods,  agency, 
trusts,  principles  of  equity,  administration  of  assets  on  death, 
partnership,  criminal  law,  criminal  procedure,  and  civil  pro- 
cedure and  evidence.  Upon  all  of  these  subjects  the  first 
candidate  was  able,  with  the  assistance  of  a  coach,  to  pass  an 
examination  after  one  month's  preparation,  and  the  other 
after  two  months'  study.  Of  course,  neither  of  these  candi- 
dates had  mastered  the  law ;  neither  had  digested  or  under- 
stood the  subjects  which  he  had  studied.  What  they  had  done 
was  to  acquire  a  slight  and  superficial  knowledge  of  the  sub- 
jects, and  to  learn  and  remember  long  enough  to  reproduce 
them,  the  answers  to  a  large  proportion  of  the  questions,  which 
the  previous  experience  of  the  coach  enabled  him  to  say  would 
probably   be   put   in   the   various  papers — questions   which, 


LAWRENCE   MAXWELL,   JR.  577 

through  a  long  series  of  years,  bore  a  strong  family  resem- 
blance to  one  another.  The  feat  was  one  of  memory.  Lord 
Rassell  contented  himself  with  suggesting  whether  a  better  or 
additional  guarantee  of  learning  might  not  be  secured  by  some 
other  method. 

The  experience  of  most  Bar  examiners  would  doubtless 
enable  them  to  present  instances,  perhaps  none  so  startling, 
but  after  all  of  the  same  sort,  as  those  verified  by  Lord  Rus- 
sell. In  1898  Mr.  Gregory,  of  Wisconsin,  gave  to  the  Asso- 
ciation the  case  of  a  young  man  who  was  admitted  to  the  Bar 
of  that  state  after  having  studied  law  in  the  university  for  part 
of  the  year.  In  the  same  year  he  was  elected  a  judge.  I 
wonder  how,  as  judge,  he  would  construe  the  statute  of  the 
state  requiring  a  candidate  for  admission  to  the  Bar  to  have 
studied  law  two  years.  I  have  known  candidates  to  pass  the 
Bar  examination  in  Ohio  without  any  real  knowledge  of  the 
subjects  upon  which  they  had  been  examined.  Their  chief 
text  book  was  one  of  the  well-known  law  quizzers,  and  their 
chief  or  sole  instruction  that  of  an  experienced  professional 
coach  who  had  made  a  collection  of  questions  put  during  pre- 
vious years,  those  of  each  year  bearing  a  strong  resemblance 
to  the  questions  of  prior  years,  and  who  was  able  in  that  way 
to  train  his  candidate  to  answer  a  sufficient  number  of  the 
questions  to  receive  a  satisfactory  mark.  One  of  these  law 
quizzers  is  aptly  described  in  the  publisher's  announcement 
^'  as  a  boon  to  those  about  to  apply  for  admission  to  the  Bar,*' 
with  the  statement  added  in  large  type  that  '^  no  person  study- 
ing law  can  afford  to  do  without  it.'* 

I  have  recently  read  the  examination  papers  of  several  states 
with  a  view  to  ascertaining  the  character  of  questions  put. 
In  some  states,  as  in  New  York  and  Michigan,  definitions  and 
questions  which  can  be  answered  categorically  seem  to  be 
eschewed,  and  only  concrete  problems  are  put  which  require  the 
student  to  state  the  legal  rights  of  parties  upon  a  given  state 
of  facts,  with  his  reasons.  This  is  the  method  pursued  in  ex- 
aminations in  the  best  law  schools.  It  can  hardly  be  doubted 
37 
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that  it  furnishes  the  most  satisfactory  test  of  the  student's 
mastery  of  the  subject.  In  the  examination  papers  of  one 
state  I  find  such  questions  as  these :  ^'  What  is  a  note,  a  bill 
of  exchange,  a  draft,  a  check,  a  due  bill,  a  certificate  of  de- 
posit, a  letter  of  credit  ?  What  is  a  partnership  ?  What  is  a 
dormant  partner?  Define  lands,  tenements  and  heredita- 
ments. Define  a  bilateral  contract,  a  unilateral  contract,  a 
divisible  contract.  What  is  a  surety?  Define  trust  and 
maxim.  Define  guardian,  master,  fellow  servant,  respondeat 
superior."  While  no  one  can  safely  say  that  definitions 
ought  not  to  be  called  for  in  any  case,  such  questions  as  these 
present  no  significant  test  of  the  student's  knowledge  of  law. 
In  the  same  set  of  examination  papers  I  find  questions  sucli 
as  these  which  seem  to  be  equally  valueless :  '^  Is  there  a  bill 
of  rights  in  the  constitution  of  the  state  ?  How  many  con- 
gressional districts  are  there  in  the  state  ?  What  apt  words 
should  be  used  in  a  deed  to  convey  land  in  fee  simple  ?  " 

Since  Bar  examiners  are  required  to  examine  large  classes, 
the  examination  must  necessarily  be  in  writing.  Ordinarily 
no  other  test  is  necessary.  The  paper  shows  either  that  the 
applicant  is  well  prepared  or  that  he  is  so  deficient  as  to  call 
for  no  other  test.  There  are  cases,  however,  where  the  exam- 
iner may  have  a  doubt  which  an  oral  examination  may  dispel. 
Indeed,  some  examiners  believe  and  have  declared  to  this 
Association  that  no  examination  is  complete  and  fair  unless  an 
opportunity  is  given  through  oral  examination  to  draw  infer- 
ences from  the  appearance  and  manner  and  discourse  of  the 
candidate.  An  oral  cross-examination  of  the  candidate  on  his 
certificate  of  study  would  be  likely  to  disclose  the  frauds  which 
often  lurk  in  those  certificates. 

In  order  to  secure  a  uniform  standard.  Bar  examinations 
ought  to  be  under  the  direct  supervision  of  the  highest  judicial 
tribunal  of  the  state,  and  should  be  conducted  by  a  committee 
appointed  by  that  court.  Such  is  the  plan  adopted  in  those 
states  in  which  effective  steps  have  been  taken  to  provide 
adequate  standards  and  methods  for  admission  to  the  Bar. 
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The  permanency  of  the  committee  should  be  assured  by  pro- 
viding terms  of  not  less  than  three  years,  and  the  members 
should  retire,  not  simultaneously,  but  in  rotation,  so  that  a 
majority  may  always  be  constituted  of  members  of  experience. 
Whether  the  committee  ought  to  be  small,  as  in  New  York, 
where  it  is  composed  of  three  members,  or  large,  as  in  Ohio, 
where  it  consists  of  ten,  or  a  compromise  between  these 
extremes,  as  in  Michigan  and  Illinois,  where  the  committee 
consists  of  five  members,  is  a  point  upon  which  my  observation 
or  experience  does  not  enable  me  to  express  a  definite  opinion. 
One  would  suppose  that  a  small  committee  would  be  more 
,  likely  to  be  efficient  than  a  large  committee  with  its  natural 
tendency  to  divided  responsibility.  The  compensation  to  be 
paid  to  Bar  examiners  is  a  matter  of  practical  importance. 
The  efficient  discharge  of  their  duties  requires  much  time  in 
the  careful  scrutiny  of  certificates,  preparation  of  papers  and 
examination  and  grading  of  the  answers  thereto.  There  would 
seem  to  be  no  reason  why  an  assessment  from  candidates  for 
admission  to  the  Bar  should  not  be  made,  sufficient  to  secure 
proper  compensation  to  the  Bar  examiners.  In  New  York 
each  examiner  receives  a  salary  of  $2,500  per  annum.  In 
Ohio  they  are  limited  to  their  necessary  traveling  expenses, 
with  five  dollars  per  day  as  compensation  for  each  day  actually 
employed  in  the  work  of  the  committee. 

The  importance  of  most  rigid  precautions  with  respect  to 
the  character  and  scrutiny  of  certificates  of  the  candidate's 
moral  character  needs  no  enlargement  before  a  body  of  lawyers 
who  best  know  the  incalculable  mischief  which  an  unscrupulous 
man  may  do  at  the  Bar. 

With  respect  to  admission  of  attorneys  from  other  states  it 
is  necessary  to  take  precautions  against  those  who  seek  to  use 
certificates  from  other  states  for  the  purpose  of  avoiding  an 
examination  in  the  state  in  which  they  intend  to  practice.  In 
Ohio  we  provide  by  statute  that  a  person  who  has  become 
a  resident  of  the  state,  and  studied  law  for  a  period  of  at 
least  two  years  and  passed  a  regular  examination,  and  has 
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been  regularly  admitted  as  an  attorney  in  the  highest  court 
of  any  other  state  or  of  the  United  States,  and  has  been  in 
active  practice  of  the  law  in  a  state  or  in  the  Supreme  Court 
of  the  United  States  for  a  period  of  not  less  than  five  years 
immediately  preceding  his  removal  to  the  State  of  Ohio,  upon 
producing  satisfactory  evidence  of  such  admission,  study  and 
practice,  and  of  good  moral  character,  may  be  admitted  to  the 
Bar  in  Ohio  without  examination. 

While  I  regard  the  scrutiny  of  the  certificates  of  general 
education  and  of  study  of  law  of  first  importance  and  the 
character  and  method  of  the  Bar  examination  itself  as  also 
important,  it  must  be  admitted  that  the  supremely  important 
thing  is  to  have  a  committee  of  Bar  examiners  imbued  with  a 
determination  to  maintain  and  enforce  a  high  standard  of 
admission  to  the  Bar,  for  the  standard  will  be  whatever  the  com- 
mittee makes  it.  Before  a  determined  committee  unworthy 
candidates  shrink  and  false  certificates  disappear.  In  their 
hands  methods  and  systems  and  details  become  comparatively 
unimportant.  The  standard  which  they  declare  and  the  pur- 
pose which  they  manifest  becomes  known  and  recognized  and 
acquiesced  in.  It  furnish^  a  mark  for  the  law  schools  and  in 
numberless  other  directions  exerts  a  powerful  influence  for 
good.  No  other  field  of  service  to  which  a  lawyer  can  be 
called  afibrds  better  opportunity  for  usefulness.  In  this  im- 
portant work  the  courts  have  the  right  to  command  the  assist- 
ance of  men  of  learning  and  experience  and  discretion,  whose 
professional  standing  is  likely  to  secure  the  respect  and  sup- 
port of  the  profession  from  which  will  follow  general  public 
support.  No  lawyer  should  feel  at  liberty  to  decline  the  call 
of  the  court  to  serve  as  Bar  examiner. 

I  have  said  that  the  purpose  of  examinations  for  the  Bar  is 
to  secure  proper  preparation  on  the  part  of  those  who  propose 
to  practice  law.  It  is  one  of  many  means  employed  to  accom- 
plish that  end,  but  it  is  a  necessary  means.  It  is  the  con- 
trolling power  which  the  courts  exercise  to  protect  themselves 
and  the  state.     We  cannot  rely  wholly  on  law  schools  or  on 
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the  motives  which  stimulate  most  men  to  prepare  themselves 
for  the  highest  service  at  the  Bar,  for  there  are  other  men  in 
great  numbers  who  seek  to  enter  the  profession  with  the  least 
possible  preparation,  and  unfortunately  so-called  law  schools 
are  organized  in  many  communities  to  assist  them  to  do  so. 
These  schools  are  a  public  evil  and  ought  to  be  suppressed. 
The  power  lies  with  the  courts.  All  that  is  necessary  in  states 
where  standards  of  general  education  and  definite  periods  of 
study  are  prescribed  is  to  enforce  the  regulations.  That  has 
been  found  sufficient  to  put  them  out  of  existence  in  some  states 
and  in  other  states  to  prevent  them  from  springing  up.  Their 
patrons  have  no  use  for  them  except  as  a  means  of  gaining 
admission  to  Bar  examinations  under  false  pretenses,  and  if  the 
courts  were  to  reject  their  certificates  they  would  perish  for  want 
of  support.  I  do  not  mean,  of  course,  to  suggest  that  all  schools 
whose  standards  are  defective  ought  to  be  suppressed,  for  there 
are  many  conducted  by  men  with  laudable  purposes  and  sin- 
cere motives  whose  standards  are  capable  of  improvement  and 
are  likely  to  be  improved  under  proper  encouragement  and 
advice  and  supervision.  But  there  are  other  schools  organized 
for  the  express  purpose  of  circumventing  the  law  by  issuing  false 
certificates.  I  have  before  me  the  circular  of  a  school  which 
boldly  announces  that  ^'  shorter  hours  of  business  make  it  pos- 
sible  for  the  young  man  of  to-day  to  employ  his  leisure 
moments  in  preparation  for  a  life  work  of  his  own  choice." 
This  is  doubtless  intended  and  understood  as  an  announcement 
that  the  school  will  supply  its  patrons  with  certificates  that 
they  have  regularly  and  attentively  studied  law  during  a  period 
of  three  years,  which  is  the  requirement  of  our  statute,  well 
knowing  that  during  the  whole  of  the  period  they  have  been 
engaged  in  other  vocations  and  have  employed  only  their 
"leisure  moments"  in  studying  law,  and  knowing,  moreover, 
that  if  the  facts  were  stated  in  the  certificate  it  would  be 
worthless.  There  is  no  hope  for  schools  of  this  sort.  Their 
only  influence  is  to  degrade  the  Bar  by  depressing  its  standards 
and  lowering  its  moral  tone. 


582  EXAMINATIONS   FOR   THE   BAR. 

The  struggle  in  which  we  are  engaged  is  between  those  who, 
in  the  interest  of  the  public,  are  endeavoring  to  make  the 
administration  of  justice  more  efScient  and  those  who  insist 
upon  projecting  their  personal  and  selfish  interests  across  the 
path  of  improvement.  The  outcome  of  the  struggle  is  not 
doubtful.  It  requires  only  that  we  shall  preach  the  gospel  in 
season  and  out  of  season  until  the  public  come  to  see  and 
know  that  the  movement  for  a  high  standard  for  admission  to 
the  Bar  is  not  in  the  interest  of  any  class,  but  to  protect  all 
classes  against  the  cost  and  delay  and  8u£fering  and  mischief 
in  a  thousand  forms  which  an  ignorant  Bench  and  Bar  may 
inflict. 


THE  PLACE  OF  INTERNATIONAL  LAW  IN 

LEGAL   EDUCATION. 


BY 


JAMES  B.  SCOTT, 

OF  THE  COLUMBIA  UNIVBRSITY   SCHOOL  OF  LAW. 

I.  The  law  of  nations — or  international  law,  as  it  is  gen- 
erally termed  since  the  days  of  Bentham — is  variously 
defined,  according  to  the  theory  or  system  of  the  individual 
writer ;  but  these  differences  chiefly  arise  and  become  impor- 
tant when  a  rule  of  the  law  of  nations  has  been  violated.  If 
the  rule  violated  be  law,  its  breach  should  give  rise  to  an 
action  prosecuted  in  a  court  of  justice.  If  it  be  not  law,  but 
morality,  whether  international  or  national,  this  consequence 
or  right  does  not  accrue ;  for  courts  are  primarily  instituted 
for  the  administration  of  justice  based  upon  law  rather  than 
for  the  enforcement  of  the  rules  or  regulations  of  a  moral 
code. 

From  the  many  writers  on  this  subject  the  definition  of  the 
leading  authority  of  the  English-speaking  world  may  be 
selected.  The  late  Mr.  W.  E.  Hall  opens  his  remarkable 
treatise  on  International  Law  with  the  following  measured 
passage :  ^'  International  law  consists  in  certain  rules  of  con- 
duct which  modern  civilized  states  regard  as  binding  on  them 
in  their  relations  with  one  another  with  a  force  comparable 
in  nature  and  degree  to  that  binding  the  conscientious  person 
to  obey  the  laws  of  his  country,  and  which  they  also  regard  as 
being  enforceable  by  appropriate  means  in  case  of  infringe- 
ment.'* It  is  evident  that  the  writer  of  this  paragraph  con- 
siders international  law  as  law,  and  this  is  the  overwhelming 
weight  of  authority  among  publicists  of  present  repute. 
This  view,  it  should  be  said,  has  not  passed  unchallenged,  nor 
is  its  correctness  universally  accepted  by  the  theorist  of  to- 
day.    But  however  important  and  interesting  this  discussion 
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may  be  in  the  abstract,  it  is  little  better  than  a  juggle  with 
words  to  the  practical  jurist ;  for  whether  international  law 
be  law  in  the  abstract  or  not,  it  is  enforced  in  the  American 
courts  as  such  '^  as  often  as  questions  of  right  depending  upon 
it  are  duly  presented  for  their  determination."  To  the  lawyer 
this  is  the  supreme  test,  and  he  takes  his  retainer  in  a  case  of 
international  law  as  in  any  other  case,  and  awaits  the  judg- 
ment of  the  court  with  fear  and  trembling. 

The  American  lawyer  need  not  perplex  his  head  with 
vexed  questions  of  the  law  of  nature  and  the  Roman  law  as  a 
source  of  international  law,  nor  need  he  worry  himself  about 
Mr.  John  Austin  and  his  ways.  He  need  only  look  to  the 
Constitution  of  the  United  States,  and  he  finds  the  response 
to  his  query  in  no  uncertain  voice.  In  Article  I,  Section  8, 
Congress  is  specifically  empowered  ''to  define  and  punish 
piracies  and  felonies  committed  on  the  high  seas,  and  offenses 
against  the  law  of  nations;  to  declare  war,  grant  letters  of 
marque  and  reprisal,  and  make  rules  concerning  captures  on 
land  and  water." 

Now,  technical  words  and  expressions  used  in  the  Constitu- 
tion, and  borrowed  from  the  English  system  of  jurisprudence, 
such  as  the  common  law,  equity,  the  law  of  nations,  are  to  be 
understood  and  interpreted  as  in  the  system  from  which  they 
are  borrowed,  for  which  no  authority  need  be  cited.  Were 
this  not  so,  the  time-honored  system  of  trial  by  jury  would 
not  be  our  heritage  as  it  is  of  our  ancestors  across  the  water. 
The  law  of  nations  was  not  something  newly  created  by  this 
clause  of  the  Constitution ;  it  is  recognized  as  existent,  to 
determine  whose  nature  and  extent  resort  must  be  had  to 
English  jurisprudence.  If,  therefore,  we  open  the  English 
reports,  we  find  the  answer  to  our  query  set  forth  at  length  ; 
for  Lord  Talbot  expressly  declares  in  Buvot  vs.  Barbut  (1736), 
Talbot's  cases,  281,  '^  that  the  law  of  nations,  in  its  full  extent, 
was  part  of  the  law  of  England  " ;  Lord  Hardwicke  was  of 
the  same  opinion,  and  the  great  Lord  Mansfield  (who  had 
been  of  counsel  in  the  case  before  Lord  Talbot)  held  in  the 
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leading  cases  of  Triquet  vs.  Bath  (1764),  3  Barr.  1478,  and 
Heathfield  vs,  Chilton  (1767),  4  id.  2015,  that  '*the  privi- 
leges of  public  ministers  and  their  retinue  depend  upon  the 
law  of  nations;  which  is  part  of  the  common  law  of  England." 
And  the  present  learned  Chief  Justice  of  our  own  Supreme 
Court  cites  this  case  in  re  Baiz  (1889),  135  U.  S.  403,  420, 
with  approval.  Messrs.  Blackstone,  Thurlow  and  Dunning — 
no  mean  names  in  the  law — had  been  of  counsel  in  the  case 
of  Triquet  vs.  Bath,  and  from  the  reports  the  cases  passed  into 
Blackstone's  Commentaries  (Book  IV,  chapter  4,  page  67), 
where  it  is  stated  that  ^'  the  law  of  nations  (whenever  any 
question  arises  which  is  properly  the  object  of  its  jurisdiction) 
is  here  [in  England]  adopted  in  its  full  extent  by  the  common 
law,  and  is  held  to  be  a  part  of  the  law  of  the  land."  And 
the  late  Mr.  Joel  P.  Bishop  cites  this  very  passage  as  repre- 
senting the  law  in  his  own  as  well  as  in  Blackstone's  day. 
'^  Governments,"  Mr.  Bishop  says,  'Mike  individuals,  cannot 
exist  together  without  law  to  regulate  their  mutual  relations; 
hence  the  law  of  nations.  It  is  in  truth  common  law  [4  Bl. 
Com.  67] ;  or,  rather,  the  common  law  has  appropriated  the 
law  of  nations,  making  it  a  part  of  itself"  (1  New  Crim.  Law, 
8th  ed.,  §  483).  As  therefore  the  lawyers  who  framed  the 
provisions  of  the  Constitution  were  trained  in  the  common 
law,  and  were  familiar  with  its  principles  from  a  careful  study 
of  the  Commentaries  (the  ninth  edition  of  which  appeared  in 
1776,  and  is  the  one  reprinted  in  the  United  States),  it  is 
impossible  to  consider  the  law  of  nations  other  than  as  a  part 
of  the  common  law  of  England ;  and,  by  the  Constitution  of 
the  United  States,  it  is  therefore  a  fundamental  and  integral 
part  of  our  jurisprudence. 

But  there  is  another,  not  less  potent,  argument  for  this  view. 
Congress  is  given  power  to  punish  offenses  against  the  law  of 
nations.  The  law  of  nations  is  thus  contemplated  as  an  ex- 
isting system  and  part  of  our  municipal  law.  Else  why  is 
Congress  given  power  to  punish  the  violation  ?  For  it  is 
elementary  that  nations  do  not  as  a  rule  punish  breaches  of 
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foreign  law.  Infractions  of  the  municipal  code  are  a  sufScient 
tax  forjudge  and  legislature.  It  is  likewise  elementary  that 
Congress  may  indeed  vary  the  law  of  nations  in  so  far  as  our 
citizens  are  concerned,  and  that  the  courts  would  be  compelled 
to  give  efiect  to  the  statute  (The  James  G.  Swan,  (1892)  50 
Fed.  R.  108,  111);  but  it  is  equally  clear  that  the  Act  of 
Congress  in  such  cases  would  be  construed  with  evident  re- 
luctance and  great  strictness. 

In  the  case  of  the  Charming  Betsey  (1804),  2  Cr.  64,  118, 
Mr.  Chief  Justice  Marshall  said :  '^  It  has  also  been  observed 
that  an  Act  of  Congress  ought  never  to  be  construed  to  violate 
the  law  of  nations  if  any  other  possible  construction  remains, 
and  consequently  can  never  be  construed  to  violate  neutral 
rights,  or  to  affect  neutral  commerce,  further  than  is  warranted 
by  the  law  of  nations  as  understood  in  this  country." 

And  in  the  Nereide  (1815),  9  Cr.  888,  423,  the  same 
eminent  authority  said :  ^'  Till  such  an  Act  [of  Congress]  be 
passed,  the  Court  is  bound  by  the  law  of  nations  which  is  a  part 
of  the  law  of  the  land.** 

And  as  Mr.  Bishop  has  gravely  and  impressively  expressed 
it :  ^'  Doubtless  if  the  legislature,  by  words  admitting  of  no 
interpretation,  commands  a  court  to  violate  the  law  of  nations, 
the  judges  have  no  alternative  but  to  obey.  Yet  no  statutes 
have  ever  been  framed  in  form  thus  conclusive ;  and  if  a  case 
IB  prima  facie  within  the  legislative  words  still  a  court  will  not 
take  the  jurisdiction  should  the  law  of  nations  forbid.**  Again, 
''All  statutes  are  to  be  construed  in  connection  with  one  an- 
other with  the  common  law,  with  the  Constitution  and  with  the 
law  of  nations**  (Crim.  Law,  7th  ed.,  60,  69.  See  also  8th 
ed.,  §  124). 

If  the  matter  rested  here,  the  true  construction  of  this  funda- 
mental passage  might  well  be  in  doubt,  but  the  courts  have 
passed  upon  it  and  its  meaning  in  numerous  cases.  The  bind- 
ing effect  of  international  law  has  been  held  in  a  variety  of 
cases  from  the  institution  of  our  federal  courts  to  the  present 
day,  and  there  is  not  a  well-considered  case  to  be  found  in  the 
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books  that  declares  interDational  law  to  be  other  than  muDici- 
pal  law  of  the  United  States.  An  early  and  carefully  considered 
case  is  United  States  u«.  Smith  (1820),  5  Wheat.  153,  in  which 
the  Supreme  Court  held,  per  Story,  J.,  that  an  Act  of  Con- 
gress of  1819,  referring  to  the  law  of  nations  for  the  crime  of 
piracy,  is  a  constitutional  exercise  of  the  power  of  Congress  to 
define  and  punish  that  crime ;  and  that  the  crime  of  piracy  is 
defined  by  the  law  of  nations  with  reasonable  certainty.  In 
the  Act  of  Congress  referred  to  the  act  of  piracy  as  defined 
by  the  law  of  nations  was  held  sufficient  without  further  defini- 
tion because  international  law  is  part  of  our  municipal  law. 

In  the  case  of  the  Scotia  (1871),  14  Wall.  170,  Strong,  J., 
held  that  our  courts  take  judicial  notice  of  international  law. 
"  Foreign  municipal  laws,"  he  says,  "  must  be  proved  as  facts, 
but  it  is  not  so  with  the  law  of  nations.'' 

But  a  more  recent  and  by  much  the  most  authoritative  case 
on  the  subject  is  the  Paquete  Habana  vs.  United  States  (1899), 
175  U.  S.  677,  in  which  the  late  Mr.  Justice  Gray,  of  the 
Supreme  Court,  squarely  held  the  doctrines  advanced  by  Lords 
Talbot,  Hardwicke,  Mansfield  and  Sir  William  Blackstone, 
and  incorporated  in  numerous  decisions  of  the  august  tribunal 
of  which  he  was  a  member.  The  case  arose  out  of  a  capture 
in  the  recent  Spanish- American  war  of  two  Spanish  boats 
the  Paquete  Habana  and  the  Lola.  The  question  before 
the  courts  was.  Are  fishing  smacks  in  the  absence  of 
municipal  law  or  treaty  protected  from  capture  by  the  law  of 
nations,  and  is  such  a  law  of  nations  part  of  the  municipal 
law  of  the  United  States  ?  In  deciding  the  first  question  in 
the  affirmative  the  learned  justice  said :  ^^  International  law 
is  part  of  our  law,  and  must  be  ascertained  and  administered 
by  the  courts  of  justice  of  appropriate  jurisdiction,  as  often  as 
questions  of  right  depending  upon  it  are  duly  presented  for 
their  determination.  For  this  purpose,  where  there  is  no 
treaty  and  no  controlling  executive  or  legislative  act  or  judicial 
decision,  resort  must  be  had  to  the  customs  and  usages  of 
civilized  nations ;  and,  as  evidence  of  these,  to  the  works  of 
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jurists  and  commentators,  who  by  years  of  labor,  research  and 
experience,  have  made  themselves  peculiarly  well  acquainted 
with  the  subjects  of  which  they  treat.  Such  works  are 
resorted  to  by  judicial  tribunals,  not  for  the  speculations  of 
their  authors  concerning  what  the  law  ought  to  be,  but  for 
trustworthy  evidence  of  what  the  law  really  is." 

In  this  remarkable  opinion  not  only  is  international  law 
held  to  be  law  in  the  legal  sense  of  the  word,  but  the  sources 
of  that  international  law  binding  upon  our  courts  are  sketched 
with  a  masterly  hand.  It  is  submitted  that  this  case  settles 
the  question  for  an  American  lawyer  as  well  as  a  decision  of  a 
court  of  final  resort  can  ever  settle  a  matter  properly  before 
it — namely,  that  international  law  is  law ;  that  it  is  part  of 
our  municipal  law ;  that  our  courts  take  judicial  notice  of  it  as 
such.  It  should,  therefore,  find  a  place  in  a  lawyer's  educa- 
tion. 

II.  Now  if  international  law  is  law  and  is  administered  in 
our  courts  as  such,  it  follows  that  it  should  be  taught  and 
studied  as  law,  both  because  that  method  of  treatment  is  the 
method  with  which  the  lawyer  is  most  familiar,  and  because 
the  judge  sitting  in  court  does  not  lend  a  willing  ear  to  text 
books  unless  they  digest  the  cases  on  the  subject  when  the 
case  in  controversy  has  been  directly  or  indirectly  the  subject 
of  judicial  decision.  Opinions  of  statesmen  versed  in  foreign 
affairs  and  diplomatists  by  profession  do  indeed  carry  weight ; 
but  in  our  system  of  precedents,  mere  opinion,  unless  the 
subject  is  practically  untouched  and  is  therefore  of  first 
impression,  does  not  carry  persuasive  weight.  Even  in  such 
cases,  analogy  applied  to  the  adjudged  case  would  more  likely 
yield  a  judicial  harvest,  than  the  statement  of  a  foreign  pub- 
licist with  whose  work  neither  judge  nor  advocate  is  over- 
familiar.  Nor  do  lengthy  passages  from  history,  intermixed 
with  metaphysical  and  ethical  arguments,  impress  the  court 
other  than  with  a  sense  of  weariness.  It  would,  therefore, 
seem  to  require  no  further  argument  that  the  method  applied 
to   the   more   ordinary   and   better  recognized    branches   of 
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municipal  law  is  pre-eminently  the  method  for  imparting 
knowledge  of  the  law  of  nations,  so  that  the  adjudged  case 
may  be  applied  and  developed  by  a  study  of  the  ratio  decidendi^ 
by  distinguishing  and  discriminating  precedent  from  prece- 
dent ;  by  analysis  and  analogy.  Such  a  study  furnishes  legal 
training  precisely  in  the  same  way  that  study  of  the  facts  and 
reasoning  of  the  adjudged  case  strengthens  the  mind  and 
gives  it  the  professional  bent. 

III.  But  it  may  be  asked,  even  admitting  that  international 
law  be  law  in  the  court  sense  of  the  term,  and  even  if  its  study 
gives  legal  training,  is  it  of  value  to  the  practitioner ;  for  it 
must  not  be  forgotten  that  a  law  school  has  a  practical  purpose, 
namely :  to  fit  law  students  for  the  practice  of  law.  The  law 
school  may  toy  with  the  husks  of  jurisprudence,  but  it  is  not 
yet — at  least  in  this  country — a  school  of  jurisprudence,  what- 
ever that  may  mean.  The  answer  I  beg  to  submit  is  from 
Professor  Wambaugh's  review  of  a  recent  work,  the  present 
writer's  Collection  of  Cases  on  International  Law.  (Green 
Bag,  for  May,  1903,  pp.  250-252.) 

^^  Yet  even  when  the  practical  lawyer  learns  that  international 
law — or  at  least  part  of  it — is  real  law,  and  that  as  such  it  is 
administered  in  the  ordinary  courts,  there  remains  another 
doubt.  To  the  ordinary  practitioner,  is  international  law  of 
any  practical  use  ?  Such  a  practitioner  certainly  does  not  have 
occasion  to  become  an  expert  in  this  subject.  He  does  not 
dream  of  representing  his  country  abroad,  or  of  representing 
his  neighbors  in  Congress,  or  even  of  writing  to  the  newspapers 
about  the  Monroe  doctrine.  Even  if  it  be  clearly  established 
that  international  law  is  not  a  mere  mixture  of  etiquette, 
ethics,  and  fraud,  administered  ultimately  through  armies  and 
navies  has  the  everyday .  lawyer  much  more  use  for  it  than 
the  Hottentot  has  for  snowshoes  ?  This  is  an  important  ques- 
tion to  which  this  volume  gives  several  hundred  concrete 
answers.  To  present  all  the  answers  would  be  to  state  all  the 
cases,  and  this,  though  it  would  be  well  worth  while,  is  clearly 
impracticable.     Case  after  case  illustrates   the  propositions 
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that,  although  a  problem  in  international  law  reaches  the 
general  practitioner  rather  seldom,  it  may  reach  him  at  any 
moment,  and  that  the  opinions  of  courts  upon  such  a  problem 
are  so  lawyer-like  as  to  be  valuable  as  part  of  the  intellectual 
equipment  of  even  such  lawyers  as  may  happen  never  to 
encounter  international  questions  in  the  course  of  practice.  In 
these  pages,  for  example,  are  decisions  showing  whether  your 
client  can  enforce  in  the  courts  a  claim  against  a  foreign 
government,  a  sovereign,  an  ambassador,  a  consul,  or  the 
domestic  servant  of  an  ambassador  or  of  a  consul.  (Triquet 
V8.  Bath,  p.  6 ;  DeHaber  vs.  Queen  of  Portugal,  p.  180 ; 
Vavasseur  vs.  Krupp,  p.  182 ;  Heathfield  vs,  Chilton,  p.  189 ; 
Parkinson  vs.  Potter,  p.  192 ;  in  re  Baiz,  p.  197  ;  Wilson  vs. 
Blanco,  p.  206.)  Again,  can  a  foreign  government  maintain 
an  action  in  a  state  court,  and,  if  it  brings  such  an  action,  can 
it  be  compelled  to  give  security  for  costs  on  the  ground  that  it 
is  a  person  residing  without  the  state  ?  (Honduras  t;^.  Soto, 
p.  24 ;  Mexico  vs.  Arragoiz,  p.  170 ;  The  Sapphire,  p.  178.) 
Again,  if  a  company  was  incorporated  by  one  of  the  Con- 
federate States  during  the  Civil  War,  can  the  company  main- 
tain an  action  in  a  federal  court?  (The  Home  Insurance 
Company's  Case,  p.  59.) 

"  Space  forbids  further  statement  of  the  problems  solved  by 
the  cases ;  but  that  the  problems  are  interesting  and  impor- 
tant, and  that  many  of  them  may  easily  arise  in  the  course  of 
ordinary  practice  is  sufficiently  indicated  by  a  mere  list 
of  topics. 

"Among  the  topics  useful  in  time  of  peace  are:  The  im- 
munities of  ships  of  war  and  other  public  ships ;  the  right  of 
asylum  in  legations  and  ships  of  war  and  merchant  vessels ; 
jurisdiction  over  offenses  committed  abroad  or  on  the  high 
seas;  extradition  and  interstate  rendition;  domicile,  expatri- 
ation and  naturalization. 

"Among  the  topics  useful  in  time  of  war  are  :  The  immu- 
nity of  fishing  smacks  and  the  like  from  capture ;  belliger- 
ency ;  blockade ;  contraband  of  war ;  prize  courts ;  and  the 
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effect  of  war  upon  trade,  ordinary  contracts,  insurance,  agency, 
partnership,  and  the  statute  of  limitations. 

^'Topics  that  have  peculiar  interest  for  citizens  of  the 
United  States  are :  The  status  of  the  Confederate  States 
during  the  Civil  War,  the  extent  to  which  the  rights  and  lia- 
bilities of  the  Confederate  States  passed  to  the  United  States, 
and  the  question  whether  Chesapeake  Bay  is  wholly  within 
the  territorial  limits  of  the  United  States  or  is  partly  in  the 
high  seas.*' 

lY.  If  these  three  propositions  be  answered  in  the  affirma- 
tive, should  international  law  be  taught  in  college  or  in  a  law 
school  ?  The  answer  should  probably  be  the  same  in  the  case 
of  constitutional  law,  and  for  a  like  reason.  These  two  sub- 
jects have  a  great  historical  as  well  as  legal  value ;  they  often 
become  matters  of  political  moment,  and  play  a  not  incon- 
spicuous role  at  the  polls.  The  newspapers  single  them  out 
and  bring  them  home  to  their  readers,  so  that  a  well-informed 
citizen  need  well  be  required  to  have  at  least  a  bowing,  if  not 
a  speaking,  acquaintance  with  them.  For  purposes  of  citi- 
zenship and  general  culture,  they  may  well  be  taught  in  the 
departments  of  liberal  arts.  They  cease,  however,  to  be  law 
when  so  taught ;  for  a  layman  cannot,  or  at  least  does  not, 
grasp  legal  technicalities  and  the  nice  reasoning  that  obtain 
in  the  discussion  of  legal  distinctions  and  subtleties,  so  that 
constitutional  law  becomes  in  his  hands  constitutional  history  ; 
international  law  becomes  a  hodgepodge  of  diplomatic  history  ; 
political  and  foreign  history,  international  ethics — a  thing  of 
ceremony,  courtesy  and  comity. 

Cases  involving  Constitutional  law  arise  when  a  private 
suitor  is  enjoined  in  his  rights  by  a  law  of  the  nation  or  state, 
to  test  the  constitutionality  of  which  he  often  resorts  to  the 
law  courts ;  or  his  right  may  depend  upon  a  law  the  consti- 
tutionality of  which  he  defends.  In  like  manner,  interna- 
tional law  is  administered  in  our  courts  when  a  suitor, 
whether  he  be  a  sovereign  or  a  private  citizen,  knocks  at  the 
door  of  the  court  to  secure  by  litigation  the  right  he  claims. 
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The  nation  may  espouse  the  cause  of  the  citizen  ;  may  either 
appear  for  him  in  court  or  may  negotiate  directly  with  the 
foreign  state  to  secure  the  right  sought  or  the  redress  of  the 
injury  whereof  complaint  has  been  made.  But  in  both  con- 
stitutional and  international  law  the  right  arises  at  the  in- 
stance of  the  individual,  whether  he  be  subject,  citizen  or 
sovereign,  or  whether  the  controversy  be  termed  indifferently 
case,  suit,  or  incident. 

This  technical  knowledge  requires  legal  training,  previous 
legal  study,  and  can  only  be  acquired,  it  is  submitted,  in  a  law 
school.  Unless  technically  taught  these  subjects  are  only  of 
insignificant  service  to  the  technical  lawyer. 

The  general  public  may  get  its  knowledge  of  constitutional 
and  international  law  in  the  colleges  of  liberal  arts,  and  it  is 
well  that  courses  should  be  given  for  their  benefit ;  the  pro- 
fessional man,  however,  must  seek  the  professional  school — in 
this  case  the  law  school — for  his  law. 

V.  Should  international  law  be  required  for  the  law  degree  ? 
That  may  depend  in  part  upon  the  organization  of  the  school. 
If  a  certain  course  is  prescribed,  all  of  which  is  required,  it 
might  well  find  a  place  alongside  of  constitutional  law  in  such 
a  course  of  study.  It  would  round  out  the  lawyer  much  in 
the  same  way  as  does  constitutional  law ;  it  would  make  him  a 
more  intelligent  citizen,  a  broader  man,  and  therefore  a  better 
practitioner.  While,  therefore,  I  hesitate  to  state  categorically 
that  it  should  be  prescribed  in  a  law  course,  I  do  not  think  its 
inclusion  would  be  improper  or  objectionable.  But  if  only  the 
first  year's  work  be  prescribed,  and  the  work  of  the  second 
and  third  years  be  elective,  as  is  the  case  in  not  a  few  of  the 
larger  and  older  schools,  I  would  have  no  hesitation  in  saying 
that  international  law  should  not  be  required.  It  certainly 
could  claim  no  priority  and  would,  indeed,  be  fortunate  if  placed 
on  an  equality  with  the  other  elective  work  about  whose  legal 
status  there  is  neither  doubt  nor  dispute.  It  should  be  counted 
for  the  degree ;  that  is,  it  might  be  elected  and  count  as  a  law 
study  toward  the  law  degree,  but  any  idea  of  pre-eminence 
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would  be  manifestly  absurd.  The  most  that  its  warmest  part- 
isan can  ask  is  that  it  be  not  discriminated  against  so  that  it 
be  forced  out  of  the  law  faculty. 

VI.  Should  international  law  be  required  at  the  Bar 
examinations  ?  To  this  question,  much  the  same  answer  may 
be  given  as  to  the  query,  Should  international  law  be  required 
in  a  law  course  ?  If  it  be  the  purpose  of  the  Bar  examination 
to  cover  exhaustively  the  whole  field  of  law,  the  answer  might 
be  in  the  affirmative,  because  a  knowledge  of  any  branch  of  the 
law  would  be  of  advantage  to  the  practitioner.  It  would  there- 
fore not  be  improper  to  examine  the  applicant  for  admission 
in  international  law,  if  such  a  course  should  commend  itself 
to  the  examining  board.  It  would  be  largely  a  question  of 
expediency.  If  the  examiners  should  decide  to  make  the 
examination  cover  all  branches  of  the  law,  and  to  be  of  a  very 
thorough  nature,  it  could  not  be  objectionable,  for  the  state 
has  an  undoubted  and  constitutional  right  to  regulate  the 
terms  upon  which  the  door  shall  be  opened  to  applicants. 
Expediency,  rather  than  right,  would  largely  enter  into  their 
determination,  and  local  conditions  might  well  be  controlling. 
No  one  has  a  vested  right  to  follow  a  public  or  quasi-public 
calling  or  profession.  The  police  power  is  very  broad  and  far- 
reaching  in  its  extent;  but  it  seems  to  me  that  it  would  be 
inexpedient  to  require  international  law.  And  while  thorough- 
ness of  preparation  and  the  question  of  usefulness  in  the  citizen- 
lawyer  might  well  justify  an  examination,  nevertheless  the 
weight  of  argument  seems  to  me  to  forbid  the  requirement.  If 
the  field  of  examination  be  unduly  enlarged,  thorough  prepara- 
tion becomes  well-nigh  impossible,  and  a  ready  superficiality 
in  the  subject  matter  is  likely  to  take  the  place  of  thorough 
knowledge  of  a  few  subjects.  For  this  reason  it  seems  to  me 
advisable  that  the  subjects  required  should  be  reduced  rather 
than  increased.  The  purpose  of  the  examination  is  to  see  that 
the  practitioner  is  trained  in  the  subjects  likely  to  arise  in  the 
ordinary  practice  of  the  law,  so  that  a  fraud  be  not  committed 
upon  the  public.  Bearing  this  in  mind  and  remembering  the 
38 
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farther  fact  that  cases  of  international  law  are  rare  in  com- 
parison; that  they  are  usually  so  important,  complex  and 
involved  that  the  young  lawyer  is  not  likely  to  be  entrusted 
with  them,  an  examination  in  the  theory  and  practice  of  inter- 
national law  cannot  well  subserve  the  public  interest.  The 
lawyer  is  usually  of  mature  years  before  he  undertakes  such 
work,  unless  indeed  he  be  a  specialist,  and  is  thus  trained  by 
years  of  study,  reflection  and  practice,  so  that  neither  he  nor 
the  army  of  suitors  is  likely  to  benefit  at  the  hands  of  the  Bar 
examiners.  Expediency,  experience  and  the  nature  of  things 
would  seem  to  dictate  that  international  law  should  well  be 
studied  and  accepted  for  the  degree  of  Bachelor  of  Law  in  law 
schools ;  but  that  it  be  not  required  for  admission  to  the  Bar. 


PROCEEDINGS 
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SECTION  OF  PATENT,  TRADE-MARK  AND 

COPYRIGHT  LAW. 

Hot  Springsy  Fa.,  August  27 ^  190S. 

The  annual  meeting  of  the  Section  was  held  in  the  Golf 
Club  Building  of  the  Homestead  Hotel.  Present :  Francis 
Rawle,  of  Pennsylvania ;  Robert  S.  Taylor,  Charles  Martin- 
dale  and  y.  H.  Lockwood,  of  Indiana ;  Robert  H.  Parkinson, 
of  Illinois ;  Arthur  Steuart,  of  Maryland ;  Francis  Forbes, 
of  New  York ;  Robert  J.  Fisher,  J.  Nota  McGill,  Arthur  P. 
Greeley,  Joseph  R.  Edson  and  Melville  Church,  of  the  Dis- 
trict of  Columbia. 

On  motion,  Robert  S.  Taylor,  of  Indiana,  was  made  Chair- 
man pro  tempore. 

Robert  H.  Parkinson,  of  Illinois,  read  a  paper  entitled 
"  Concerning  Federal  Trade-Mark  Legislation ;  Its  Needs, 
Whence  and  What  the  Power.'* 

{^See  Paper  at  the  end  of  these  Minutes.) 

J.  Nota  McGill  read  a  paper  entitled  "  Liability  of  Officers 
of  a  Corporation  for  Infringement  of  a  Patent." 

{See  Paper  at  the  end  of  these  Minutes.) 

Melville  Church  offered  the  following  resolution : 

^^ Resolved^  That  the  Section  approves  the  report  of  the 
Committee  on  Patent,  Trade-Mark  and  Copyright  Law  of  the 
Association  proper  and  the  Trade-Mark  bill  accompanying 
such  report.*' 

The  resolution  was  duly  seconded  and  was  adopted. 
Francis  Rawle  offered  the  following  resolution  : 

^^Resolvedy  That  the  Section  endorses  the  report  of  the 
Committee  on  Patent,  Trade-Mark  and  Copyright  Law  relating 
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to  the  establishment  of  a  Court  of  Patent  Appeals,  and  also 
the  bill  presented  in  connection  with  such  report." 

The  resolution  was  duly  seconded  and  was  adopted. 

On  motion,  the  Chairman  appointed  Robert  J.  Fisher,  of 
the  District  of  Columbia,  and  Arthur  Steuart,  of  Maryland, 
a  committee  to  draw  and  present  to  the  Section  a  suitable 
memorial  to  the  worth  and  services  of  Lester  L.  Bond, 
deceased,  late  Chairman  of  the  Section. 

The  Chairman  also,  on  motion,  appointed  Charles  Martin- 
dale,  of  Indiana,  and  Arthur  P.  Greeley  and  J.  Nota  McGill, 
of  the  District  of  Columbia,  a  committee  on  nomination  of 
oi&cers  for  the  ensuing  year. 

The  meeting  then  adjourned. 


Aiigust  ^5,  1903. 

The  Section  again  met  at  the  same  place. 
On  motion,  Robert  J.  Fisher,  of  the  District  of  Columbia, 
was  made  Chairman  pro  tempore. 

The  Committee  on  Memorial  presented  the  following : 

"  It  is  with  great  sorrow  and  with  a  deep  appreciation  of 
the  loss  sustained  by  this  Section  and  the  American  Bar  Asso- 
ciation that  we  have  heard  the  announcement  of  the  death  at 
Chicago  on  April  15,  1903,  of  the  Hon.  Lester  L.  Bond,  the 
Chairman  of  the  Section  ;  therefore,  it  is 

^^Sesolvedj  That  the  Patent  Section  of  the  American  Bar 
Association  mourns  the  loss  of  its  honored  Chairman  and 
long  time-honored  member,  and  desires  to  take  this  occasion 
to  express  the  high  esteem  in  which  he  has  been  held  by  the 
members  of  the  Section  as  a  lawyer  of  profound  learning  and 
a  gentleman  of  the  most  invariable  courtesy  and  the  highest 
sense  of  duty,  ever  ready  with  industry  and  self-sacrifice  to 
serve  the  interests  of  the  American  Bar  Association  and  of  its 
Patent  Section;  and  it  is  further 

^^Resolvedy  That  these  resolutions  be  spread  upon  the  min- 
utes of  this  Section." 

Carried. 
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The  Oommittee  on  Nominations  then  proposed  the  following 
as  officers  for  the  ensuing  year : 

For  Chairman,  Edmund  Wetmore,  of  New  York. 

For  Secretary,  Melville  Church,  of  the  District  of  Colum- 
bia, and  the  same  were  duly  elected. 

The  Section  then  adjourned  sine  die. 

Melville  Church, 

Secretary. 


CONCERNING  FEDERAL  TRADE-MARK  LEGIS- 
LATION:    ITS  NEEDS.  WHENCE  AND 
WHAT  THE  POWER. 


BY 


ROBERT  H.  PARKINSON, 

OP  CHICAGO,  ILUNOIS. 

Whatever  may  be  our  opinion  concerning  the  power  of  Con- 
gress to  enact  laws  regulating  the  use  of  trade-marks  in  foreign 
or  interstate  commerce,  or  the  extent  to  which  it  is  expedient 
to  exercise  such  power  in  behalf  of  our  own  citizens,  we  must 
all  feel  that  neglect  or  procrastination  in  the  fulfilment  of 
treaty  obligations  is  not  consistent  with,  national  honor  or 
national  honesty ;  that  such  obligations  when  assumed  should 
be  promptly  discharged ;  that  if  not  to  be  so  discharged  they 
should  not  be  assumed. 

More  than  a  third  of  a  century  ha&  passed  since  we  entered 
into  a  treaty  with  Russia  containing  this  provision : 

'^  The  high  contracting  parties,  desiring  to  secure  complete 
and  efficient  protection  to  the  manufacturing  industry  of  their 
respective  citizens  and  subjects,  agree  that  any  counterfeiting 
in  one  of  the  two  countries  of  the  trade-marks  affixed  in  the 
other  on  iherchandise  to  show  its  origin  and  quality  shall  be 
strictly  prohibited  and  repressed,  and  shall  give  ground  for  an 
action  of  damages  in  favor  of  the  injured  party,  to  be  prose- 
cuted in  the  courts  of  the  country  in  which  the  counterfeit 
shall  be  proven. 

"  The  trade-marks  in  which  the  citizens  or  subjects  of  one 
of  the  two  countries  may  wish  to  secure  the  right  of  property 
in  the  other  must  be  lodged  exclusively,  to  wit,  the  marks  of 
citizens  of  the  United  States  in  the  Department  of  Manufac- 
tures and  Inland  Commerce  at  St.  Petersburg,  and  the  marks 
of  Russian  subjects  at  the  Patent  Office  in  Washington." 

This  has  been  continued  in  force  by  subsequent  treaties,  and 
treaties  have  from  time  to  time  been  made  with  other  countries 
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relating  to  the  same  subject  and  assuming  obligations  which, 
like  these,  have  not  been  carried  into  effect  by  commensurate 
legislation.  If  the  present  federal  statute  be  valid,  it  does  not 
fulfil  the  requirements  of  the  clauses  above  quoted,  and  we 
have  been  more  glaringly  in  default  under  the  convention  of 
1883.  If  that  statute  is  not  valid,  our  plight  is  still  more 
mortifying.  Marks  indicative  of  quality  are  not  provided  for 
in  terms  in  our  statute,  and  it  has  been  held  that  they  are  not 
within  its  scope.  The  right  of  registration  and  the  remedy 
are  granted  only  in  case  the  marks  are  used  in  foreign  com- 
merce or  commerce  with  Indian  tribes,  while  the  treaty  under- 
takes to  register  and  suppress  any  counterfeiting  of  the  Rus- 
sian marks,  whether  used  in  such  commerce  or  not.  It  is 
doubtful  whether  under  our  statute  Russians  could  register 
their  trade-marks  here  without  proof  that  they  had*  already 
been  used  in  commerce  with  this  country,  whereas  the  plain 
intent  of  the  treaty  was  to  enable  the  mark  to  be  registered  in 
advance  of  its  actual  use  in  this  country  and  to  obtain  priority 
of  right  accordingly.  Whether  the  statute  confers  upon  for- 
eigners any  right  to  relief  against  counterfeit  marks  used  only 
in  domestic  commerce  has  not  been  determined.  Plainly  the 
purpose  of  the  treaty  would  not  be  accomplished  nor  its 
obligation  fulfilled  if  infringers  who  confined  their  operations 
to  this  country  could  not  be  reached  under  this  statute  and 
Russians  were  left  only  such  remedy  as  they  might  have  at 
common  law. 

.The  Paris  Convention  for  the  Protection  of  Industrial 
Property  in  March,  1883,  to  which  many  European  and 
other  nations  are  parties  and  to  which  the  United  States 
became  a  party  in  1887,  imposed  various  obligations  which 
have  not  been  carried  into  effect  by  federal  legislation,  though 
some  of  its  provisions  are  responded  to  by  the  law  now  in 
force,  if  that  law  be  valid. 

Our  default  has  not  been  overlooked  by  other  parties  to  the 
treaties.  We  have  in  subsequent  conventions  been  pointedly 
reminded  of  it  by  representatives  of  countries  to  which  we  are 
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thus  bound,  and  it  must  be  humiliating  to  our  delegates  at 
such  conventions  and  to  others  who  officially  represent  us 
abroad  to  listen  to  such  criticisms,  knowing  that  no  adequate 
or  creditable  response  can  be  made  to  them. 

In  April,  1889,  the  Attorney  General  of  the  United  States, 
in  an  opinion  to  the  Secretary  of  the  Interior,  dealing  directly 
with  the  question  whether  treaties  conferring  rights  upon 
foreigners  take  effect  without  an  Act  of  Congress  in  execution 
thereof,  held  that  a  treaty  conferring  upon  Swiss  subjects  the 
same  right  in  the  United  States  as  the  laws  of  the  United 
States  accorded  to  subjects  or  citizens  thereof,  did  not  operate 
to  make  such  rights  available  to  Swiss  subjects,  in  the  absence 
of  an  Act  of  Congress  to  carry  the  treaty  into  effect.  I  con- 
fess that  under  just  the  circumstances  presented  in  the  case 
with  which  the  Attorney  General  was  dealing  his  conclusion 
does  not  seem  to  me  to  be  either  logical  or  consistent  with  the 
authority  which  he  cites.  If,  as  in  the  case  of  trade>marks  to 
which  we  are  now  referring,  there  be  no  statute  through  which 
the  treaty  can  operate,  it  would  seem  entirely  clear  that  the 
treaty  cannot  be  effectual  until  such  statute  is  enacted.  In 
the  case  before  the  Attorney  General  there  was  a  federal 
statute  conferring  certain  rights  upon  citizens  of  the  United 
States  and  aliens  who  had  resided  in  the  United  States  for  one 
year  next  preceding  and  furnishing  all  the  specifications  nec- 
essary.    The  treaty  in  question  provided  that 

''  The  subjects  or  citizens  of  each  of  the  contracting  states 
shall  enjoy,  in  all  the  other  states  of  the  union,  so  far  as  con- 
cerns patents  for  inventions,  trade  or  commercial  marks  and 
the  commercial  name,  the  advantages  that  the  respective  laws 
thereof  at  present  accord  or  shall  afterward  accord  to  subjects 
or  citizens.  In  consequence  they  shall  have  the  same  protec- 
tion as  these  latter  and  the  same  legal  recourse  against  all 
infringements  of  their  rights,  under  reserve  of  complying  with 
the  formalities  and  conditions  imposed  upon  subjects  or  citi- 
zens by  the  domestic  legislation  of  each  state.'*  (47  0.  G.,  p. 
897.) 

This  treaty  seemed  plainly  to  give  the  Swiss  citizens  the 
same  status  and  the  same  remedy  under  existing  or  future 
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laws  of  the  United  States  as  such  laws  conferred  upon  citizens. 
The  machinery  for  carrying  it  into  operation  was  already  in 
existence.  No  additional  congressional  legislation  was  needed 
to  provide  it  or  give  it  effect.  The  evident  intent  was  to  make 
the  existing  procedure  and  remedies  immediately  available  to 
Swiss  citizens  to  the  same  extent  as  to  the  citizens  of  the 
United  States.  The  decision  of  the  Supreme  Court  in  Foster 
V8,  Neilson,  2  Pet.  314,  delivered  by  Chief  Justice  Marshall, 
to  which  the  Attorney  General  refers  as  his  authority,  seems 
to  hold  that  in  just  such  a  case  the  treaty  would  become 
operative  without  further  legislation  and  to  distinguish  such  a 
case  from  that  then  before  the  court,  in  which  the  treaty  pro- 
vided for  a  subsequent  confirmation  of  title  to  claimants  whose 
rights  had  to  be  ascertained  through  procedures  for  which 
Congress  had  yet  to  provide  and  through  officers  yet  to  be 
appointed. 

In  Foster  vs.  Neilson  the  plaintiff  claimed  title  to  certain 
land  within  the  Louisiana  purchase,  under  a  grant  from  the 
Spanish  government  subsequent  to  the  date  when  Spain 
ceded  Louisiana  to  France  and  also  subsequent  to  the  date 
when  France  ceded  it  to  the  United  States.  The  Spanish 
grant  was  made  under  a  Spanish  contention  that  the  portion 
of  the  territory  in  question  was  not  included  in  what  was 
ceded  to  France  and  then  to  the  United  States,  while  the 
United  States  government  was  and  had  been  from  a  time  prior 
to  the  Spanish  grant  asserting  jurisdiction  over  the  territory 
in  question  as  a  part  of  the  Louisiana  purchase.  The  Supreme 
Court  held  that  after  the  acts  of  sovereign  power  over  the  ter- 
ritory in  dispute  had  been  exercised  by  the  legislature  and 
government  of  the  United  States,  asserting  the  American 
construction  of  the  treaty  under  which  the  government 
claimed  it,  it  would  be  an  anomaly  in  the  history  and  practice 
of  nations  for  the  courts  of  this  country  to  maintain  the  oppo- 
site construction ;  that  the  judiciary  was  not  the  department  of 
government  to  which  the  assertion  of  its  interests  against  for- 
eign powers  is  confided,  and  that  if  those  departments  which 
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are  entrusted  with  the  foreign  intercourse  of  the  nations  are 
to  assert  and  maintain  its  interests  against  foreign  powers 
have  unequivocally  asserted  its  right  of  dominion  over  a  coun- 
try of  which  it  is  in  possession  and  which  it  claims  under  a 
treaty  it  is  not  in  its  own  courts  that  this  construction  is  to  be 
denied.  It  therefore  assumed,  for  the  purpose  of  the  Case, 
that  the  land  in  question  was  not  Spanish  territory  at  the 
time  the  Spanish  government  made  the  grant  under  which  the 
plaintiffs  in  error  claimed.  A  subsequent  treaty  between  the 
United  States  and  Spain,  wherein  Spain  recognized  the  title 
of  the  United  States,  stipulated  that 

"all  the  grants  of  land  made  before  the  24th  of  January,  1818, 
by  his  Catholic  majesty  or  by  his  lawful  authorities  in  the  said 
territories  ceded  by  his  majesty  to  the  United  States,  shall  be 
ratified  and  confirmed  to  the  persons  in  possession  of  the 
lands,  to  the  same  extent  that  the  same  grants  would  be  valid 
if  the  territories  had  remained  under  the  dominion  of  his 
Catholic  majesty."     (2  Pet.  308-9.) 

After  the  treaty  from  which  I  have  quoted  Congress  pro- 
ceeded to  carry  out  the  obligation  assumed  under  the  treaty, 
passing  laws  for  that  purpose,  and  a  board  of  commissioners 
were  appointed  for  the  purpose  of  ascertaining  the  persons  in 
possession  to  whom  such  confirmation  of  title  was  due,  and 
provisions  were  made  for  confirming  the  titles  when  thus 
ascertained.  The  plaintiffs  in  error  had  not  brought  them- 
selves within  the  provisions  of  the  statute  for  carrying  out  this 
treaty,  and  the  contention  in  their  behalf  was  that  this  treaty 
operated  to  vest  them  absolutely  with  title,  while  the  conten- 
tion on  the  other  side  was  that  it  obligated  the  United  States 
to  proceed  by  proper  legal  methods  to  ascertain  the  persons 
entitled  to  possession  under  this  statute  and  thereupon  to  con- 
firm and  ratify  their  title  thereto  in  accordance  with  such 
ascertainment.  In  disposing  of  this  question  the  court  said, 
in  language  that  is  partly  quoted  by  the  Attorney  General  as 
the  authority  for  his  decision  (p.  313): 

''A  treaty  is  in  its  nature  a  contract  between  two  nations, 
not  a  legislative  act.     It  does  not  generally  effect  of  itself  the 
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object  to  be  accomplished,  especially  so  far  as  its  operation  is 
infraterritorial,  but  is  carried  into  execution  by  the  sovereign 
power  of  the  respective  parties  to  the  instrument. 

^^In  the  United  States  a  different  principle  is  established. 
Our  Constitution  declares  a  treaty  to  be  the  law  of  the  land. 
It  is  consequently  to  be  regarded  in  courts  of  justice  as  equiv- 
alent to  an  act  of  the  legislature,  whenever  it  operates  of 
itself  without  the  aid  of  any  legislative  provision.  But  when 
the  terms  of  the  stipulation  import  a  contract,  when  either  of 
the  parties  engages  to  perform  a  particular  act,  the  treaty 
addresses  itself  to  the  political,  not  the  judicial  department; 
and  the  legislature  must  execute  the  contract  before  it  can 
become  a  rule  for  the  court. 

^^  The  article  under  consideration  does  not  declare  that  all 
the  grants  made  by  his  Catholic  majesty  before  the  24th  of 
January,  1818,  shall  be  valid  to  the  same  extent  as  if  the 
ceded  territories  had  remained  under  his  dominion.  It  does 
not  say  that  those  grants  are  hereby  confirmed.  Had  such 
been  its  language,  it  would  have  acted  directly  on  the  subject 
and  would  have  repealed  those  acts  of  Congress  which  were 
repugnant  to  it ;  but  its  language  is  that  those  grants  shall  be 
ratified  and  confirmed  to  the  persons  in  possession,  etc.  By 
whom  shall  they  be  ratified  and  confirmed?  This' seems  to  be 
the  language  of  contract ;  and  if  it  is,  the  ratification  and  con- 
firmation which  are  promised  must  be  the  act  of  the  legisla- 
ture. Until  such  act  shall  be  passed,  the  court  is  not  at  liberty 
to  disregard  the  existing  laws  on  the  subject.  Congress 
appears  to  have  understood  this  article  as  it  is  understood  by 
the  court." 

The  court  then  refers  to  the  fact  that  Congress  was,  pursu- 
ant to  this  construction  of  the  treaty,  proceeding  to  carry  it 
out  by  appropriate  legislation  and  to  confirm  claims  approved 
by  the  commissioners  appointed  for  such  purpose,  after  a 
proper  investigation,  stating  that  the  plaintiffs'  claims  are  not 
alleged  to  have  been  so  approved  or  confirmed.  The  language 
of  the  court,  as  well  as  the  point  decided  by  it,  seems  to  indi- 
cate unmistakably  that,  with  precisely  the  question  before  it 
that  was  before  the  Attorney  General,  it  must  have  decided 
that  the  treaty  operated  to  confer  upon  the  Swiss  subject  the 
same  right  under  the  specified  laws  then  in  force,  or  thereafter 
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to  be  enacted,  as  sach  laws  conferred  upon  the  citizen  of  the 
United  States,  and  that  no  subsequent  legislation  was  either' 
contemplated  or  required  to  give  this  treaty  effect.  Neverthe- 
less, the  fact  that  the  Attorney  General  so  shortly  after  the 
United  States  had  become  a  party  to  the  convention  of  1888 
rendered  such  an  opinion,  calling  attention  to  this  decision  of 
the  Supreme  Court,  which  (however  applicable  to  the  question 
then  in  hand)  clearly  recognized  the  necessity  of  legislation  to 
carry  into  effect  these  treaties,  since  there  was  no  existing  law 
which  they  could  adopt  and  through  whi.ch  they  could  operate, 
clearly  shows  that  our  government  has  been  throughout  cogni- 
zant of  the  necessity  for  such  legislation  in  such  cases,  and 
that  its  failure  to  act  has  not  been  for  want  of  having  its  atten- 
tion called  to  the  subject. 

More  than  five  years  ago  Congress  passed  a  statute  provid- 
ing for  the  appointment  of  three  commissioners 

'^  to  serve  without  compensation,  whose  duty  it  shall  be  to 
revise  and  amend  the  laws  of  the  United  States  concerning 
patents,  trade  and  other  marks  and  trade  or  commercial 
names,  which  shall  be  in  force  at  the  time  such  commission 
shall  make  its  final  report,  so  far  as  the  same  relate  to  matters 
contained  in  or  affected  by  the  Convention  for  the  Protection 
of  Industrial  Property  concluded  at  Paris,  March  20,  1883, 
the  agreements  under  said  convention  concluded  at  Madrid, 
April  14,  1891,  and  the  protocols  adopted  by  the  conference 
held  under  such  convention  at  Brussels,  1897,  and  the  treaties 
of  the  United  States  and  the  laws  of  other  nations  relating  to 
patents,  trade  and  other  marks  and  trade  or  commercial 
names."     (Statutes  of  65th  Congress,  p.  481.) 

This  was  approved  June  4, 1898.  The  committee  appointed 
(Francis  Forbes,  Peter  S.  Grosscup  and  Arthur  P.  Greeley) 
held  public  hearings  in  New  York,  Washington  and  Chicago, 
received  recommendations  from  many  bodies  interested  in  this 
subject  and  reported  fully  in  November,  1900,  calling  atten- 
tion to  many  provisions  required  by  treaty  obligations,  espe- 
cially in  respect  to  trade-marks  and  trade  names,  collating  and 
appending  to  their  report  copies  of  conventions,  treaties  and 
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other  documents  bearing  upon  the  subject.  Proposed  lamrs, 
intended  to  carry  into  effect  this  report,  have  been  drafted  and 
introduced  and  earnestly  pressed  upon  the  attention  of  Con- 
gress. It  would  seem  that  the  arduous  and  protracted  and 
responsible  labors  which  were  imposed  upon  this  commission, 
with  the  express  provision  that  they  serve  without  compensa- 
tion, and  the  thorough  and  intelligent  manner  in  which  this 
task  was  discharged,  should  have  placed  Congress  under  spe- 
cial obligation  to  give  effect  to,  or  at  least  take  some  definite 
action  upon,  this  report ;  but  its  default  continues ;  its  inertia 
has  not  been  overcome.  Each  successive  Congress  simply 
adds  another  score  of  recreancy  to  the  ^.Iready  extended 
column. 

Disregard  of  treaty  obligations  is  not  peculiar  to  the  subject 
of  trade-marks  or  other  industrial  property.  It  has  been  con- 
spicuous in  the  persistent  refusal  to  enact  laws  for  the  punish- 
ment of  offenses  against  the  life  and  property  of  the  subjects 
of  foreign  countries  whom  we  are  bound  by  treaties  to  protect. 
In  the  face  of  such  treaties  our  federal  government  has 
repeatedly  been  compelled  to  confess  that  it  had  no  law  under 
which  it  could  even  institute  prosecution  against  the  known 
and  boastful  leaders  of  mobs  which  had  shot  or  stabbed  or 
burned  subjects  of  such  countries,  ignominiously  to  beg  indul- 
gence for  its  impotence  and  offer  money  as  the  only  atonement 
it  could  command — money  not  levied  on  the  criminals,  but 
taken  from  the  federal  treasury.  If  the  Kishenev  massacre 
had  occurred  in  this  country  and  its  victims  been  citizens  of 
Russia  or  England  or  Germany,  whom  we  were  under  treaty 
obligations  to  protect,  our  federal  government  would  have  been 
powerless  to  punish  any  of  the  perpetrators,  no  matter  how 
notorious  their  guilt.  When  the  nation  whose  subjects  had 
been  slaughtered  demanded  punishment  of  their  assassins  our 
State  Department  must  have  replied  that  Congress  had  during 
the  century  and  more  of  our  national  existence  neglected  to 
pass  any  law  for  enforcing  treaty  obligations  for  the  protec- 
tion of  the  lives  and  property  of  foreign  subjects ;  that  there 
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were  local  state  laws  over  which  the  treaty-making  government 
had  no  control,  under  which  the  state  authorities,  if  so  dis- 
posed, might  mete  out  the  same  punishment  as  if  the  victims 
had  been  American  citizens ;  but  if  they  were  not  so  disposed, 
the  federal  government,  which  was  alone  qualified  to  treat 
with  the  foreign  governments,  was  powerless  to  take  any 
action  in  the  discharge  of  its  obligations.  If  the  remonstrat- 
ing nation  proposed  to  deal  directly  with  the  state  where  the 
offense  was  committed,  it  must  have  been  informed  that  it  was 
incompetent  for  a  state  to  enter  into  treaty  relations  with  or 
respond  to  any  demands  of  a  foreign  nation  ;  that  we  had  in- 
geniously arranged  to  confine  the  power  of  assuming  foreign 
obligations  to  our  federal  government,  while  leaving  it  help- 
less to  enforce  them,  and  to  exclude  the  state  governments 
from  responsibility  to  foreign  governments  while  leaving  them 
to  do  as  they  pleased  about  ignoring  or  enforcing  the  obliga- 
tions assumed  by  the  federal  government. 

When  some  years  since  it  pleased  citizens  of  one  of  our 
states  to  make  a  Roman  holiday  by  slaughtering  a  number  of 
Italian  subjects,  our  federal  government,  after  experiencing 
the  mortification  of  having  to  confess  to  Italy  that  Congress 
had  passed  no  laws  to  enable  it  to  comply  with  its  obligations 
to  bring  to  punishment  the  conspicuous  actors  in  the  tragedy, 
was  compelled  to  make  such  apologies  as  were  possible  and  to 
impose  a  fine  upon  itself  in  lieu  of  the  discharge  of  the  duty 
assumed  by  it.  President  Harrison  thereupon  by  message 
reminded  Congress  of  its  omission  to  make  offenses  against 
the  treaty  rights  of  foreigners  domiciled  in  the  United  States 
cognizable  in  the  federal  courts,  saying  that  he  believed  it  en- 
tirely competent  for  Congress  to  do  so ;  that  it  had  not  been 
done,  and  that  in  the  absence  of  such  enactment  ^'  federal  offi- 
cers and  courts  have  no  power  in  such  cases  to  intervene 
either  for  the  protection  of  a  foreign  citizen  or  for  the  punish- 
ment of  his  slayers." 

Similar  complications  arose  soon  after  by  reason  of  a  mob 
having  attacked  and  murdered   Italian   subjects  in  another 
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State,  and  such  instances  have  been  not  infrequent  in  our  his- 
tory.  But  the  obvious  remedy  which  we  are  bound  by  moral 
as  well  as  treaty  obligations  to  provide  is  still  neglected.  We 
cannot  expect  to  command  respect  abroad  or  develop  it  at 
home  if  the  policy  of  ignoring  or  evading  or  repudiating 
obligations  assumed  for  a  corresponding  consideration  is  to  be 
deliberately  and  unblushingly  pursued.  We  are  as  ill  qualified 
to  upbraid  Russia  for  indifference  to  treaty  obligations  in 
Manchuria  as  we  are  to  call  her  to  account  for  mob  violence 
in  Kishenev. 

The  provisions  necessary  to  give  effect  to  the  convention  of 
1883,  to  which  the  United  States  is  a  party,  and  to  subsequent 
conventions  mentioned  in  the  statute  of  reference,  are  set  forth 
more  fully  in  the  report  referred  to  than  I  shall  consider  them 
here. 

Article  4  of  the  convention  of  1883  provides  that  one  who 
has  deposited  an  application  for  a  trade  or  commercial  mark 
in  one  of  the  contracting  states  shall  enjoy  for  the  purpose  of 
making  deposit  in  the  other  states  a  right  of  priority  for  three 
months  and  an  additional  month  beyond  the  seas,  and  that  the 
deposit  subsequently  made  in  one  of  the  other  states  within 
that  period  cannot  be  invalidated  by  acts  performed  in  the  in- 
terval or  by  the  employment  of  the  mark.  Article  8  requires 
protection  of  a  commercial  name  without  obligation  to  deposit, 
whether  it  does  or  does  not  form  part  of  a  trade  or  commercial 
name.  Article  9  provides  for  the  seizure  of  any  production 
bearing  unlawfully  a  trade  or  commercial  mark  or  a  commer- 
cial name  when  imported  into  the  states  in  which  under  the 
convention  such  mark  or  name  has  a  right  to  legal  protection, 
or  (by  a  subsequent  enactment),  as  a  substitute  for  its  seizure, 
the  prohibition  of  its  importation.  Article  10  provides  for 
the  seizure  of  any  production  bearing  falsely  as  indicative  of 
origin  the  name  of  a  stated  locality  when  this  indication  is 
joined  to  a  fictitious  commercial  name*  or  a  name  borrowed 
with  fraudulent  intention.  Article  12  requires  each  party  to 
establish  a  special  service  of  industrial  property  and  a  central 
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depot  for  giving  information  to  the  public  concerning  trade  or 
commercial  marks. 

Our  trade-mark  law  does  not  respond  to  these  requirements. 
Section  11  of  the  Act  of  July  24,  1897,  having  been  passed 
subsequently  to  this  treaty  and  expressly  limiting  the  relief 
provided  against  fraudulent  use  of  trade-marks  on  importa- 
tions to  domestic  marks,  must  be  regarded  as  expressly  ex- 
cluding foreign  trade-marks  from  such  relief.  If  the  treaty 
had  been  subsequent  to  this  act  and  had  in  terms  extended  its 
operation  to  foreign  trade-marks,  I  think  the  effect  would 
have  been  different. 

An  honorable  man  does  not  disregard  or  evade  or  quibble 
over  obligations  once  assumed.  Having  made  an  agreement, 
he  scrupulously  fulfils  his  share  of  it  in  spirit  as  well  as  letter. 
A  representative  government  should  in  its  dealings  with  other 
nations  maintain  as  high  a  standard  of  honor,  and  its  continued 
indifference  to  such  obligations  must  impair  its  prestige, 
diminish  the  confidence  and  favor  which  it  commands  abroad 
and  so  impede  both  commercial  and  political  advancement.  If 
there  were  no  motive  for  action  other  than  the  vindication  of 
national  honor,  the  recommendations  of  this  committee  should 
receive  immediate  and  earnest  attention  from  Congress,  and  a 
law  commensurate  with  our  obligations  should  be  enacted 
without  delay. 

Justice  to  our  own  manufacturers  and  the  interests  of 
our  own  commerce,  both  foreign  and  interstate,  require  that 
we  should  not  lag  behind  other  nations  in  the  adequacy 
and  facility  of  protection  afforded  to  trade-marks  and 
trade  names.  The  more  widely  commerce  extends,  the  more 
general  the  interchange  of  commodities  beyond  the  range  of 
personal  acquaintance,  the  more  important  instruments  of 
such  commerce  these  marks  become.  The  more  complicated 
and  varied  manufactures  grow  the  mor^  identity  of  authorship 
must  be  depended  upon  as  the  principal  and  often  the  only 
guaranty  of  character  in  respect  to  those  innumerable  and 
most  significant  qualities  for  which  the  purchaser  must  depend 
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upon  the  intelligence,  skill  and  good  faith  of  the  producer. 
Machines,  fabrics,  articles  of  apparel,  food  products,  chemical 
compounds  and  a  vast  variety  of  manu&ctured  articles  bearing 
the  same  definitive  names  are  found  to  be  good  or  bad,  reliable 
or  disappointing,  satisfactory  or  exasperating,  according  to  the 
personnel  of  the  producer.  The  selection  of  ingredients,  their 
treatment  in  the  course  of  manufacture,  the  aptness  with 
which  the  article  is  made  to  respond  to  various  requirements 
are  factors  which  determine  in  very  large  measure  the  value 
of  the  product  to  the  purchaser,  or,  in  other  words,  whether 
he  does  or  does  not  wish  to  buy  it.  Generally  he  cannot 
judge  these  factors  by  inspection  of  the  product  or  prescribe 
them  in  ordering  except  by  association  with  corresponding 
products  coming  from  the  same  manufacturer  and  designated 
by  the  same  mark.  If  articles  bearing  a  certain  mark  have 
satisfactorily  met  his  requirements,  or  obtained  a  favorable 
reputation  which  has  attracted  his  attention,  he  orders  articles 
thus  marked  on  the  assumption  that  the  mark  carries  with  it  a 
guaranty  of  the  same  manufacturer  that  it  possesses  all  the 
merit  of  the  articles  which  he  has  before  put  out  under  that 
mark ;  that  the  same  skill,  intelligence  and  good  faith  have 
been  applied  to  it,  and  that  it  is  certified  by  the  same  endorser 
to  maintain  the  standard  of  excellence  which  he'has  uniformly 
imparted  to  his  products  thus  marked.  If  the  manufacturer 
is  in  a  different  state  or  a  foreign  country,  the  purchaser  may 
not  know  his  name  or  his  locality.  He  is  only  concerned  to 
secure  an  article  which  carries  assurance  from  the  same  author 
of  the  same  merit.  But  this  assurance  depends  entirely  upon 
the  inviolability  of  the  mark.  If  this  is  preserved,  its  service 
as  an  instrument  of  commercial  intercourse  is  most  efficient 
and  salutary,  and  where  trade  is  being  carried  on  between 
remote  states  or  countries,  and  especially  among  peoples 
speaking  different  languages  or  of  limited  education,  it  is 
practically  indispensable.  It  promotes  and  facilitates  the  in- 
terchange of  commodities  between  distant  lands  by  giving  to 
the  purchaser  the  same  assurance  concerning  the  identity  of 
39 
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authorship  that  he  would  have  if  buying  of  a  neighboring 
manufacturer  to  whom  he  can  go  in  person.  It  extends  the 
area  of  good  will  acquired  by  the  products  of  the  honest  and 
skillful  manufacturer  as  widely  as  those  products  are  trans- 
ported. It  secures  to  the  author  in  an  enlarged  market  the 
reward  to  which  his  fidelity  and  capacity  entitle  him,  and  fur- 
nishes the  purchaser  the  most  convenient  and  effective  medium 
for  securing  the  commodity  h^  seeks.  If  its  inviolability  is  not 
preserved  these  safeguards  to  honest  commercial  intercourse 
are  converted  into  mischievous  impediments  to  such  inter- 
course. 

The  wise  foresight  which  committed  to  our  federal  govern- 
ment the  same  control  of  interstate  as  of  foreign  commerce, 
and  thus  made  possible  unity  of  character,  unity  of  authority 
and  unity  of  administration,  in  all  laws  and  regulations  gov- 
erning commerce  which  extends  beyond  state  lines,  whether 
to  other  states  of  the  union  or  to  foreign  countries,  contrib- 
uted immeasurably  to  the  commercial  development  and  politi- 
cal solidarity  of  the  United  States,  and  the  necessity  for  and 
utility  of  uniformity  in  the  law  and  the  administration  of  law 
in  respect  to  everything  pertaining  to  interstate  and  foreign 
commerce  increases  as  the  extent  and  complexity  of  such 
commerce  increases. 

A  common  registry  for  all  trade- marks  to  which  right  is 
asserted  within  this  country  is  needed  to  advise  foreigners, 
who  wish  to  avail  themselves  of  their  treaty  rights  here,  what 
of  their  marks  can  be  protected  in  this  country  and  how  far 
prior  rights  existing  here  exclude  not  only  the  protection  but 
the  use  of  marks  to  which  they  lay  claim.  Such  a  registry  is 
also  needed  to  advise  manufacturers  here  of  the  adverse  rights 
they  are  liable  to  encounter  when  extending  their  sales  to  dis- 
tant states.  So  long  as  a  product  is  sold  only  in  the  State  of 
Massachusetts  it  may  not  concern  the  manufacturer  whether  a 
similar  trade-mark  is  used  by  another  whose  trade  is  confined 
to  the  State  of  California.  Each  may  have  exclusive  right  to 
the  mark  throughout  the  area  where  his  exclusive  use  has 
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prevailed.  But  if  the  Massachusetts  product  is  to  be  sold  in 
California,  and  especially  if  it  is  to  be  sold  in  every  state  in 
the  union,  it  is  exceedingly  important  for  its  author  to  have 
some  convenient  means  of  ascertaining  what,  if  any,  adverse 
rights  in  such  marks  exist  in  other  states.  A  registry  common 
to  all  the  states,  authoritatively  advising  those  who  consult  it 
of  the  adverse  assertion  of  right  they  are  liable  to  meet  in 
remote  localities,  is  necessary  both  to  inform  manufacturers 
what  marks  they  can  safely  use  throughout  the  United  States 
and  to  protect  such  marks  from  being  innocently  copied.  If 
a  manufacturer  has  adopted  a  mark  without  knowledge  of  its 
use  elsewhere,  and  built  up  a  valuable  good  will  under  it  in 
his  own  state,  and  then,  as  its  well-earned  reputation  extends 
his  market  to  distant  states,  finds  it  in  conflict  with  an  earlier 
adoption  of  the  same  mark  in  one  or  more  of  those  states,  he 
may  be  compelled  to  abandon  the  mark,  at  once  forfeit  the 
good  will  thus  acquired  and  sufier  further  loss  fcom  the  diver- 
sion of  his  trade  to  the  owner  of  such' mark  or  the  impairment 
of  the  reputation  of  his  products  due  to  the  inferiority  of  other 
products  sold  under  that  mark.  If  he  is  able  to  maintain 
priority,  he  may  suffer  from  the  confusion  of  his  product  with 
objectionable  products  which,  without  notice  of  his  right,  have 
been  extensively  and  innocently  sold  under  the  same  mark 
before  his  trade  extended  to  that  region..  In  either  case  the 
damage  may  be  irreparable  and  extend  to  dealers  and  ultimate 
purchasers,  deranging  every  commercial  transaction  in  the 
commodity  with  which  the  mark  is  identified.  In  the  state  of 
development  which  our  interstate  and  foreign  commerce  has 
reached  it  seems  crude  and  primitive  to  drift  along  without 
any  registration  upon  which  both  foreigners  and  citizens,  en- 
gaged in  commerce  between  this  and  other  countries  and 
between  different  states  in  this  country,  can  depend  to  inform 
them  what  trade-marks  they  may  use  in  such  commerce  and 
what  they  must  abstain  from  using.  All  who  participate  in 
such  commerce  from  start  to  finish  are  deeply  interested  in 
every  safeguard  which  can  be  thrown  around  such  marks  and 
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serve  to  secure  them  against  confused  use  whether  due  to 
malicious  couoterfeiting  or  to  innocent,  mistake.  No  adequate 
safeguard  is  possible  without  an  authoritative  system  of  regis- 
tration coextensive  with  the  United  States,  and  the  federal 
government  alone  is  competent  to  enact  and  enforce  such  a 
system  of  registration  and  give  such  protection  to  the  marks 
so  registered  as  is  necessary  to  render  them  efficient  and 
reliable  instruments  of  honest  commercial  intercourse. 

No  enactment  can  be  adequate  for  this  purpose  unless  it 
protects  daly^,{^istered  trade-marks  used  in  foreign  or  inter- 
state commerce  against  infringements  which  impair  their 
efficiency  as  guaranties  of  origin,  irrespective  of  whether  the 
infringer  be  engaged  in  foreign  or  interstate  commerce  or 
confine  his  operations  within  a  single  state*.  The  trade-mark 
applied  to  commodities  manufactured  in  Virginia  and  sold  in 
New  York  would  not  serve  its  purpose  in  guaranteeing  the 
authorship  of  that  commodity  and  thereby  facilitating  its  sale 
in  New  York  and  enabling  the  New  York  purchaser  to  obtain 
the  Virginia  commodity  which  he  seeks,  if  manufacturers  or 
dealers  in  New  York  are  free  to  counterfeit  that  mark  and 
flood  the  market  of  that  state  with  bogus  goods  to  be  sold 
under  the  reputation  of  the  genuine.  Such  an  infringement, 
though  conducted  entirely  within  the  state,  would  be  as  fatal 
to  the  office  which  the  genuine  mark  is  intended  to  perform 
in  the  interstate  commerce  to  which  its  owner  has  applied  it 
as  if  the  infringers  manufactured  in  New  Jersey  and  sold  in 
New  York.  What  security  to  interstate  or  foreign  commerce 
would  be  ^afforded  by  a  law  which,  while  providing  a  remedy 
against  an  infringer  who  sold  in  New  York  bogus  articles 
made  in  New  Jersey  or  in  England,  was  inoperative  against 
infringers  who  flooded  their  respective  states  with  counterfeit 
marks  under  which  articles  imported  from  other  states  or 
other  countries  have  there  acquired  reputation,  with  the  pur- 
pose and  effect  of  selling  the  goods  bearing  such  counterfeit 
marks  under  the  reputation  which  the  genuine  goods  of  other 
states  or  other  countries  have  acquired?    Infringements  might 
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spring  up  in  every  state  of  the  union  and  deluge  them  ^rith 
goods  marked  in  imitation  of  those  which,  imported  from 
other  states  or  other  countries,  have  acquired  a  world-wide 
reputation,  and  so  render  nugatory,  or  worse  than  nugatory,  the 
genuine  trade-marks  under  which  such  interstate  or  foreign 
commerce  had  been  built  ;ip,  making  them  the  means  of  ham- 
pering and  crippling  the  commerce  they  were  intended  to 
facilitate  and  protect. 

Our  federal  government  has  no  power  to  protect  trade- 
marks independently  of  their  relation  to  interstate  or  foreign 
commerce,  or  commerce  with  Indian  tribes,  or  to  treaty  obli- 
gations ;  but,  if  under  the  commerce  clause  of  the  Constitution 
it  has  power  to  regulate  and  protect  their  use  in  interstate  and 
foreign  commerce  and  commerce  with  the  ladian  tribes,  its 
power  to  protect  and  regulate  them  is  adequate  to  secure  the 
marks  thus  used  against  every  act  which  impairs  their  office 
as  instruments  of  communication  in  or  safeguards  to  such 
commerce,  whether  the  act  be  committed  in  one  state  or  many, 
on  one  side  of  state  lines  or  on  two  sides.  The  jurisdiction 
depends  on  the  kind  of  commerce  in  which  the  mark  to  be 
protected  is  used,  and  having  attached  to  it  as  an  instrument 
of  such  commerce  may  secure  it  against  every  assault  which 
would  defeat  or  impair  its  office  therein.  Any' interference 
with  interstate  commerce  may  be  reached  by  the  federal  gov- 
ernment, irrespective  of  whether  the  act  which  causes  this 
interference  be  committed  within  one  state  or  in  two  or  more 
states.  The  federal  government  has  the  same  power  under 
the  commerce  clause  of  the  Constitution  to  enjoin  and  punish 
whoever  obstructs  the  Missouri  River  within  the  State  of  Mis- 
souri as  if  that  obstruction  were  partly  in  Missouri  and  partly 
in  Kansas.  Nor  does  its  power  depend  upon 'whether  that 
obstruction  altogether  blocks  commerce  along  the  river.  It  is 
enough  that  it  impedes  or  inconveniences  it. 

In  United  States  vs.  Coombes,  12  Pet.  72,  the  question 
was  whether  the  federal  court  had  jurisdiction  to  punish  a 
theft  committed  above  high  water  mark,  where   the  goods 
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belonged  to  a  ship  engaged  in  foreign  commerce  which  had 
been  wrecked  and  thrown  upon  a  shoal.  The  act  was  not 
committed  on  the  high  seas  or  navigable  waters,  but  the  power 
to  punish  was  asserted  as  incident  to  protecting  foreign  or 
interstate  commerce.  The  jurisdiction  was  sustained  under 
the  commerce  clause  of  the  Constitution  in  a  unanimous 
opinion  delivered  by  Justice  Story.     The  court  said  (p.  78) : 

^*The  power  to  regulate  commerce  includes  the  power  to 
regulate  navigation,  as  connected  with  the  commerce  with  ^r- 
eign  nations  and  among  the  states.  It  was  so  held  and 
decided  by  this  court,  after  the  most  deliberate  consideration, 
in  the  case  of  Gibbons  vs.  Ogden,  9  Wheat.  189  to  198.  It 
does  not  stop  at  the  mere  boundary  line  of  a  state,  nor  is  it 
confined  to  acts  done  on  the  water  or  in  the  necessary  course 
of  the  navigation  thereof.  It  extends  to  such  acts  done  on 
land  which  interfere  with,  obstruct  or  prevent  the  due  exercise 
of  the  power  to  regulate  commerce  and  navigation  with  foreign 
nations  and  among  the  states.  Any  offense  which  thus  inter- 
feres with,  obstructs  or  prevents  such  commerce  and  naviga- 
tion, though  done  on  land,  may  be  punished  by  Congress 
under  its  general  authority  to  make  all  laws  necessary  and 
proper  to  execute  their  delegated  constitutional  powers.  No 
one  can  doubt  that  the  various  offenses  enumerated  in  the 
ninth  section  of  this  act  are  all  of  a  nature  which  tend  essen- 
tially to  obstruct,  prevent  or  destroy  the  due  operations  of 
commerce  and  navigation  with  foreign  nations  and  among  the 
several  states.*' 

In  Gilman  vs.  Philadelphia,  3  Wall.  713,  it  was  held  that 
under  the  commerce  clause  Congress,  as  an  incident  to  the 
protection  of  navigable  waters  accessible  from  different  states, 
could  prohibit  any  obstruction  to  those  waters,  though  that 
obstruction  was  located  in  a  single  state,  and  the  same  doc- 
trine has  been  since  reiterated  and  applied.  See,  for  instance, 
Coosaw  Mining  Co.  vs.  South  Carolina,  144  U.  S.  650.  In 
the  numerous  cases  where  the  federal  courts  have  enjoined 
interference  with  interstate  commerce  the  acts  which  interfered 
with  such  commerce  have  generally  not  been  acts  committed 
in   interstate   commerce.     If  the   acts   interfered  with  such 
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commerce,  it  mattered  not  whether  they  were  committed  alto- 
gether within  the  States  of  Illinois  or  Ohio  or  partly  in  each. 
It  was  enough  that  they  interfered  with  commerce  which  had 
come  from  or  was  intended  to  pass  to  some  other  state  than 
that  where  the  act  was  committed. 

In  the  Debs  case,  64  Fed.  Rep.  724,  the  injunction  was 
against  any  act  wherever  committed  which  interfered  with 
interstate  commerce,  enumerating  many  acts  which  were 
necessarily  local  in  character.  The  Supreme  Court,  uphold- 
ing this  jurisdiction  by  a  unanimous  opinion,  In  re  Debs, 
158  U.  S.  564,  referred  as  authorities  to  the  decisions  that 
the  federal  government  could  protect  navigable  rivers  against 
any  act  which  interfered  with  commerce  on  such  rivers,  and 
held  that  the  same  rule  applied  to  artificial  highways  as  to 
natural  highways  of  commerce,  that  in  each  case  the  jurisdic- 
tion sprang  from  the  power  to  regulate  commerce,  cited  the 
decision  ot  Chief  Justice  Marshall  in  Gibbons  vs.  Ogden,  9 
Wheat.  1,  and  quoted  from  Oilman  V8,  Philadelphia,  3  Wall. 
713,  as  follows: 

"  Wherever  *  commerce  among  the  states '  goes  the  power  of 
the  nation,  as  represented  in  this  court,  goes  with  it  to  protect 
and  enforce  its  rights." 

From  these  and  other  decisions,  to  some  of  which  I  here- 
after refer,  the  conclusion  follows  inevitably  that  where  juris- 
diction attaches  for  the  protection  of  interstate  commerce  it  is 
competent  to  protect  it  against  any  hostile  act  without  refer- 
ence to  whether  that  act  is  committed  in  one  or  more  states,  or 
is  itself  a  commercial  act.  There  are  numerous  decisions 
holding  that  under  the  trade-mark  statute  of  1881  no  federal 
jurisdiction  independent  of  that  due  to  diverse  citizenship  is 
conferred,  except  where  the  infringing  mark  is  used  in  Indian 
or  foreign  commerce,  but  they  rest  upon  the  terms  of  the 
statute,  not  upon  constitutional  limitations. 

But  the  relation  of  the  protected  mark  to  interstate  or 
foreign  commerce  must  not  be  a  mere  pretext ;  it  must  be  real, 
substantial,  and  not  so  remote  as  to  be  simply  fanciful.     A 
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statute  which,  under  the  pretense  of  regulating  foreign  or  in- 
terstate commerce,  undertook  to  give  protection  to  a  mark 
whose  practical  use  was  solely  domestic,  merely  because  the 
owner  had,  primarily  for  the  purpose  of  registration,  made  a 
trivial  shipment  abroad,  or  which  did  not  make  the  continua- 
tion of  the  protection  afforded  dependent  upon  substantial 
continuity  of  use  of  the  mark  in  bona  fide  commercial  trans- 
actions connected  with  foreign  or  interstate  commerce,  might 
well  be  considered  too  remotely  and  indefinitely  related  to  such 
commerce  to  be  fairly  sustained  as  a  regulation  thereof.  If 
our  present  law  meant  that  a  nominal  shipment  abroad,  pre- 
liminary to  and  primarily  for  the  purpose  of  obtaining  regis- 
tration, was  to  confer  federal  jurisdiction  over  that  mark, 
though  its  use  thereafter  was  only  in  domestic  commerce,  or 
that  the  protection  acquired  was  to  be  continued  in  respect  to 
domestic  commerce  long  after  it  had  ceased  to  have  any  con- 
nection with  foreign  commerce,  that  law  could  hardly  be  up- 
held as  a  regulation  of  foreign  commerce.  If,  on  the  other 
hand,  it  be  capable  of  an  interpretation  which  confines  its 
operation  to  mai'ks  actually  enlisted  in  such  commerce,  its 
validity  would  not  be  impaired  by  making  it  effectual  to  pro-- 
tect  such  marks  while  so  used,  against  any  infringement  com- 
mitted in  any  part  of  the  United  States  where  such  commerce 
extends  or  is  liable  to  be  affected  by  such  infringement.  Some 
of  the  proposed  amendments  to  this  law  appear  to  have 
been  drawn  with  more  concern  to  limit  the  extent  of  protec- 
tion given  to  marks  to  cases  where  the  infringer  is  engaged  in 
interstate  or  foreign  commerce  than  to  limit  the  subject  of  pro- 
tection to  marks  actually  employed,  or  about  to  be  actually 
employed,  in  such  commerce. 

The  service  legitimately  performed  by  the  registered  mark 
should  be  the  prime  criterion  of  jurisdiction,  and  when  it  is  a 
factor  in  interstate  or  foreign  commerce  the  power  to  regulate 
and  control  having  attached  carries  with  it  the  power  to  for- 
bid, restrain  and  punish  any  act  committed  anywhere  within 
the  territorial  jurisdiction  which  impairs  the  performance  of 
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its  legitimate  office  in  sach  commerce  or  robs  it  of  its  proper 
service  therein,  irrespective  of  whether  the  forbidden  act  has 
other  relation  to  interstate  or  foreign  commerce  than  its  mis- 
chievous effect  upon  the  function  performed  in  such  commerce 
by  the  registered  mark. 

The  21st  and  22d  sections  of  the  proposed  act  recommended 
in  the  report  of  our  Committee  at  this  meeting  are  drawn  with 
this  purpose,  but  importing  into  the  state  and  exporting 
therefrom  should  be  explicitly  defined  in  section  84  or  in 
these  sections,  as  including  shipments  from  and  to  other  states 
and  territories,  as  well  as  to  and  from  foreign  countries. 

If  any  federal  jurisdiction  is  acquired  under  the  commerce 
clause  of  the  Constitution,  either  the  relation  of  the  protected 
mark  to  interstate  or  foreign  commerce  or  the  relation  of  the 
forbidden  act  to  such  commerce  would  be  sufficient  for  such 
jurisdiction,  and  independent  clauses  relating  to  each  may 
therefore  properly  be  included  in  this  proposed  bill.  Treaty 
obligations  should,  in  some  cases  at  least,  be  embodied  in 
separate  clauses,  so  as  to  fortify  them  under  the  treaty  clause 
of  the  Constitution. 

What  I  have  said  about  federal  jurisdiction  has  been  upon 
the  hypothesis  that  trade-marks,  as  instruments  of  foreign  and 
interstate  commerce,  may  be  regulated  by  Congress  under  the 
commerce  clause  of  the  Constitution.  Can  this  hypothesis  be 
maintained  ?  The  Judiciary  Committee  of  the  House  of  Rep- 
resentatives, when  the  Trade-mark  Act  of  1881  was  under 
consideration,  reported  that  it  could  not  be,  and  that  the  only 
warrant  for  trade-mark  legislation  by  Congress  must  be  found 
under  the  authority  to  make  treaties  and  carry  them  into  effect. 
On  this  theory  the  bill  which,  as  introduced,  related  to  inter- 
state as  well  as  foreign  commerce,  was  amended  to  strike  out 
all  reference  to  interstate  commerce.  An  elaborate  argument 
in  support  of  the  report  was  made  by  Mr.  Hammond,  of 
Georgia,  a  member  of  the  Committee.  In  an  able  paper  re- 
cently read  before  the  Patent  Law  Association  of  Chicago  Mr. 
C.  E.  Pickard,  after  reviewing  many  of  the  leading  decisions 
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concerning  the  jurisdiction  conferred  by  the  commerce  clause 
of  the  Constitution,  expressed  the  conclusion  that  the  Supreme 
Court,  if  it  adhered  to  the  distinctions  laid  down  in  Hooper  vs. 
California,  155  U.  S.  648,  must  logically  hold  that  regulation 
of  trade-marks  is  not  a  regulation  of  commerce.  He  justly 
added,  however : 

'^  It  must  be  admitted  that  the  question  is  an  open  one  and 
that  the  ruling  which  the  Supreme  Court  may  make  upon  the 
question,  when  it  is  ultimately  presented  to  it  for  decision,  is 
largely  a  matter  of  conjecture." 

The  Judiciary  Committee  referred  to,  though  eomprising 
many  able  statesmen,  showed  such  incapacity  to  understand 
the  legal  effect  of  the  decisions  by  which  the  report  professed 
to  be  governed,  and  such  imperfect  knowledge  of  the  leading 
decisions  relative  to  the  subject,  as  to  weaken  materially  the 
force  of  this  report.  But,  as  it  has  furnished  the  text  for,  and 
substantially  illustrates  the  trend  of,  later  arguments  to  the 
same  effect,  I  shall  refer  to  it  as  epitomizing  such  arguments. 
It  lays  stress  on  the  decision  in  the  Trade-mark  Cases  (100 
U.  S.  82),  rendered  a  few  weeks  before,  as  justifying  its  con- 
clusion, referring  also  to  several  other  cases  which  I  shall 
hereafter  mention. 

Now  the  one  thing  the  court  did  decide  in  the  Trade-mark 
Oases  was  that  because  the  statute  of  1876  made  no  distinction 
between  trade-marks  used  in  foreign  or  interstate  commerce 
and  those  used  in  domestic  commerce,  it  could  not  be  treated 
as  the  exercise  of  a  power  conferred  only  with  reference  to 
foreign  or  interstate  commerce — a  proposition  seemingly  too 
plain  for  serious  discussion.  It  expressly  disclaimed  deciding 
whether,  if  it  had  been  limited  to  marks  used  in  foreign  or 
interstate  commerce,  it  would  have  been  valid  as  regulation  of 
such  commerce,  because  that  question  was  not  before  the  court. 

This  Judiciary  Committee,  with  this  decision  as  their  guide, 
proceeded  to  report,  and  Congress  to  pass,  a  bill  which  they  pro- 
fessed to  think  could  not  be  supported  except  under  the  clause 
conferring  power  to  make  and  carry  out  treaties,  and  yet  did  not 
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limit  its  operation  to  coantries  with  which  we  had  treaties,  or 
to  the  terms  of  existing  or  future  treaties.  The  statute  which 
they  reported  and  passed  is  obviously  invalid  under  the  decision 
they  professed  to  follow,  if  it  does  not  derive  its  support  from 
the  commerce  clause,  and,  if  it  does,  it  was  equally  competent 
to  include  interstate  commerce.  It  is  quite  as  impossible  to 
sustain  under  the  treaty  clause  a  statute  not  confined  to  en- 
forcing treaty  obligations  as  to  sustain  under  the  commerce 
clause  a  statute  not  confined  to  foreign,  interstate  or  Indian 
commerce.  The  federal  government  cannot,  by  treaty,  confer 
on  itself  any  power  to  legislate  in  behalf  of,  or  give  relief  to, 
its  own  citizens  within  its  own  territory  which  it  would  not 
have  independent  of  treaty. 

The  argument  of  this  report,  and  the  subsequent  arguments 
in  support  of  its  propositions,  proceed,  I  think,  on  a  miscon- 
ception of  the  nature  of  trade-marks,  of  the  ofiSce  performed 
by  them  and  of  the  effect  which  the  proposed  legislation  would 
have  upon  commerce,  and  upon  a  misapprehension  of  the  de- 
cisions touching  the  power  conferred  by  the  commerce  clause. 
The  attempt  to  treat  trade-marks  as  analogous  to  patents,  and 
support  the  Act  of  1876  under  the  patent  clause  of  the  Con- 
stitution, had  clouded  the  subject  and  diverted  attention  from 
the  essential  character  and  operation  of  such  marks.  The  vital 
question  is  not,  as  the  report  seems  to  assume,  whether  trade- 
marks are  by  themselves,  as  intangible  property,  articles  of 
merchandise,  but  whether  the  ofiSce  performed  by  them  and  in 
respect  to  which,  and  in  furtherance  of  which,  it  is  proposed 
to  regulate  their  use,  is  directly  related  to  commercial  inter- 
course ;  whether  they  operate  as  instruments  of  communica- 
tion between  original  sellers  and  ultimate  purchasers  concern- 
ing commodities  which  are  the  subject  of  commerce  ;  whether 
they  serve  a  material  purpose  in  commercial  transactions 
which  may  be  promoted,  facilitated  or  safeguarded  by  proper 
regulation,  or  whether  the  evils  it  is  proposed  to  remedy 
hinder,  disturb,  pervert  or  have  any  mischievous  effect  upon 
such  commercial  transactions. 
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It  would  be  difficult  to  suggest  anything  which  is  more 
directly,  intimately  and  necessarily  operatire  upon  commercial 
dealing  in  respect  to  merchandise  than  trade-marks.     They 
are  exclusirely  instruments  of  commerce,  incapable  of  legal 
existence  apart  from  it  and  baring  no  purpose  or  effect  that  is 
not  indissolubly  related   to  and   directly  subserrient  of  it. 
They  are  intrinsic  in  commerce.     They  are  vehicles  of  com- 
munication between  producer  and  ultimate  purchaser  concern- 
ing the  thing  bought  and  sold.     Their  function  is  confined  to 
and  exhausted  in  commerce — ^in  the  strictest  sense  of  the  term, 
traffic  in  merchandise.     It  is  not  as  intangible  property,  inde> 
pendent  of  their  service  in  commerce,  that  it  is  proposed  to 
regulate  them,  but  primarily  as  instruments  of  and  operative 
upon  interstate  and  foreign  commerce.     The  report  concedes 
in  terms  that  a  trade-mark  is  a  ^^  convenience  of  commerce," 
but  says  that  it  is  no  more  than  a  guaranty  in  writing  attached 
to  the  thing  to  be  sold.     Would  not  such  a  guaranty  attached 
to  the  merchandise,  passing  with  it  wherever  it  gbes  in  its 
transit  from  seller  to  buyer,  and  depended  upon  as  an  instru- 
ment of  conducting  the  commercial  transaction  relative  to  that 
article,  be  an  instrument  of  commerce  within  the  definition  of 
Gibbons  V9.  Ogden  and  later  decisions?     Would  it  not  be 
quite  as  much  so  as  a  bill  of  lading  or  a  telegram  ?     If  a  state 
law  should  prescribe  different  requirements  for  such  guaranties 
upon   merchandise  imported   from   other  countries  or  other 
states  than  for  those  made  and  sold  within  the  state,  or  if  it 
should  do  so  in  reference  to  trade-mark3,  would  not  this  be 
considered  an  interference  with  or  regulation  of  foreign  or 
interstate    commerce   which   the   federal    government  could 
reach  ?    Would  it  not  be  a  much  more  direct  interference  with 
such  commerce  than  many  acts  the  Supreme  Court  has  held 
controllable  by  Congress  under  the  commerce  clause  ?    What- 
ever control  over  such  matters  has  been  withdrawn  from  the 
state  has  passed  to  the  federal  government.     None  of  the  at- 
tributes of  sovereignty  were  spilled  in  transit.     But  a  trade- 
mark is  more  than  such  a  guaranty ;  its  office  is  reciprocal 
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between  buyer  and  seller;  it  is  the  trade  exponent  of  the 
article ;  it  is  a  means  by  which  commercial  transactions  con- 
cerning it  are  conducted,  whose  perversion  deranges  such 
commercial  transaction,  and  whose  inviolability  is  necessary  to 
both  seller  and  buyer  to  secure  the  object  which  governs  each 
in  their  dealings  with  one  another. 

The  conveniences  of  commerce  are  precisely  what  Congress 
is  given  power  to  regulate,  so  far  as  relates  to  interstate  and 
foreign  commerce.  The  state  cannot  rob  such  commerce  of 
these  conveniences  because  of  the  paramount  control  over 
them  thus  vested  in  Congress.  To  take  from  such  commerce 
its  conveniences  is  to  interfere  with  and  hamper  it ;  to  protect 
such  commerce  in  its  conveniences  and  make  them  more 
efficacious  for  their  purpose  in  commercial  transactions  is 
included  under  the  plenary  power  to  regulate. 

The  authorities  cited  in  this  Judiciary  Committee*s  report, 
other  than  the  Trade-mark  Cases,  are,  in  the  order  of  their 
date: 

U.  S.  V8.  Coombs,  12  Pet.  72,  to  which  I  have  before 
referred. 

Almy  V8.  California,  24  How.  170. 

Paul  V8.  Virginia,  8  Wall.  168. 

Pensacola  Tel.  Co.  vs.  W.  U.  Tel.  Co.,  96  U.  S.  1. 

It  does  not  mention  the  leading  case  on  the  powers  con- 
ferred by  the  commerce  clause — the  opinion  delivered  by 
Chief  Justice  Marshall  in  Gibbons  vs.  Ogden,  9  Wheat.  1, 
where  the  most  comprehensive  construction  was  placed  upon 
it,  and  the  law  of  New  York  giving  to  Fulton  the  exclusive 
right  for  a  limited  period  to  navigate  waters  within  the  juris- 
diction of  the  state  with  boats  moved  by  steam  or  fire,  was 
held  inoperative  because  interfering  with  the  exclusive  right 
of  Congress  to  regulate  interstate  and  foreign  commerce.  In 
that  opinion  the  Chief  Justice  said,  speaking  of  the  power 
conferred  by  the  commerce  clause : 

"  The  counsel  for  the  appellee  would  limit  it  to  traffic,  to 
buying  and  selling,  or  the  interchange  of  commodities,  and 
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do  not  admit  that  it  comprehends  navigation.  This  would  re- 
strict a  general  term  applicable  to  many  objects  to  one  of  its 
significations.  Commerce,  undoubtedly,  is  traffic,  but  it  is 
something  more ;  it  is  intercourse.  It  describes  the  commer- 
cial intercourse  between  nations,  and  parts  of  nations,  in  all 
its  branches,  and  is  regulated  by  prescribing  rules  for  carrying 
on  that  intercourse.  It  is  the  power  to  regulate ;  that  is,  to 
prescribe  the  rule  by  which  commerce  is  to  be  govemed. 
This  power,  like  all  others  vested  in  Congress,  is  complete  in 
itself,  may  be  exercised  to  its  utmost  extent,  and  acknowledges 
no  limitations  other  than  are  prescribed  in  the  Constitution. 
.  .  .  If,  as  has  always  been  understood,  the  sovereignty 
of  Congress,  though  limited  to  specified  objects,  is  plenary  as 
to  those  objects,  the  power  of  Congress  over  foreign  commerce 
and  commerce  among  the  several  states  is  vested  in  Congi^ess 
as  absolutely  as  it  would  be  in  a  single  government  having  in 
its  constitution  the  same  restrictions  on  the  exercise  of  the 
power  as  are  found  in  the  Constitution  of  the  United  States. 
The  wisdom  and  the  discretion  of  Congress,  their  identity  with 
the  people  and  the  influence  which  their  constituents  possess  at 
election,  are  in  this,  as  in  many  other  instances,  %b  that,  for 
example,  of  declaring  war,  the  sole  restraints  on  which  they 
have  relied  to  secure  them  from  its  abuse." 

This  decision  has  since  been  treated  as  an  authoritative  ex- 
position of  the  commerce  clause  which,  pursuant  to  it,  has 
been  held  to  give  plenary  control  over  agencies  used  in  com- 
mercial transactions  between  different  states  or  with  foreign 
countries  so  far  as  concerned  their  use  in  such  transactions, 
with  full  power  to  protect  or  effectuate  them  against  all  assault. 

In  Brown  V8»  Maryland,  12  Wheat.  419,  a  state  statute 
requiring  importers  of  and  wholesale  dealers  in  goods  imported 
in  bales  or  packages  to  pay  license  was  held  to  be  a  regulation 
of  such  commerce  and  in  conflict  with  the  exclusive  control 
over  it  committed  to  Congress,  and  the  opinion  was  expressed 
that  the  same  rule  would  apply  to  interstate  as  to  foreign  com- 
merce. In  U.  S.  V8.  Coombs,  12  Pet.  72,  to  which  I  have 
before  referred,  where  the  opinion  was  delivered  by  Justice 
Story,  the  court  held  that  Congress  had  power,  under  the 
commerce  clause,  to  punish  theft  from  the  wreck  of  a  ship  en- 
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gaged  in  foreign  commerce,  though  the  act  was  committed 
above  high  water  mark.  This,  the  earliest  case  referred  to  in 
the  Judiciary  Committee's  report,  instead  of  sustaining  that 
report,  seems  to  be  directly  against  it.  If  petty  larceny  (the 
several  counts  of  the  indictment  each  specified  five  dollars  as 
the  value  of  the  goods  taken)  from  a  wrecked  ship  lying  above 
high  water  mark  is  such  interference  with  interstate  or  foreign 
commerce  that  Congress  can  punish  it,  why  is  it  not  equally 
an  interference  to  counterfeit  marks  which  serve  directly  to 
safeguard  the  transit  of  desired  commodities  from  the  pro- 
ducer in  one  country  to  the  purchaser  in  another — a  counter- 
feiting whose  purpose  and  effect  is  to  prevent  the  purchaser 
from  obtaining  the  commodity  he  seeks  and  the  manufacturer 
from  supplying  the  foreign  market  in  which  his  products  are 
sought  ?  Such  counterfeiting  is  much  more  directly  and  imme- 
diately aimed  at  and  disastrous  to  such  commerce  than  the 
petty  theft  for  which  indictments  were  sustained  in  the  Coombs 
case.  It  interposes  an  obstacle  between  vendor  and  vendee 
which  interrupts  the  normal  and  legitimate  course  of  such 
commerce.  It  robs  commerce  of  the  security  which  is  vital  to 
it.  The  pirates  upon  sea  and  the  highwaymen  on  land,  the 
combinations  of  competing  industries,  the  blocking  of  railroads 
by  labor  agitators  or  the  obstruction  of  a  stream  over  which  it 
may  be  convenient  for  interstate  or  foreign  commerce  to  pass, 
do  not  interfere  with  such  commerce  more  directly  or  imme- 
diately or  mischievously.  The  power  of  Congress  to  prohibit 
or  punish  them  all  has  been  abundantly  sustained  by  the  Su- 
preme Court. 

The  next  case  in  order  of  date  to  which  thig  judiciary  report 
refers  is  Almy  vs.  California,  24  How.  169,  where  a  state  tax 
on  a  bill  of  lading  relating  to  certain  articles  to  be  sent  out  of 
the  state  was  held  invalid  as  trespassing  on  the  exclusive 
province  of  Congress,  the  court  saying:  "A  bill  of  lading  or 
some  other  instrument  of  the  same  import  is  necessarily 
always  associated  with  every  shipment  of  articles  of  commerce 
from  the  ports  of  one  country  to  another."     Does  not  a  trade- 
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mark  convey  material  iDformation  concerning  the  article  of 
commerce  quite  as  traly  as  a  bill  of  lading  ?  The  report  says 
this  decision  rested,  not  on  the  power  over  commerce,  but 
upon  the  prohibition  of  taxing  exports.  The  opinion  does  not 
clearly  distinguish  between  the  power  given  under  these  two 
clauses  of  the  Constitution,  but  cites  as  its  authority  Gibbons 
V8.  Qgden  and  Brown  vs.  Maryland.  The  first  upheld  the 
plenary  power  of  Congress  under  the  commerce  clause,  and  the 
second,  on  the  authority  of  the  first,  held  that  a  state  tax  on 
persons  engaged  in  selling  within  the  state  goods  imported  in 
bales  or  packages  was  in  conflict  with  the  power  conferred  on 
Congress  by  the  commerce  clause,  as  well  as  that  relating  to 
imposts.  In  referring  to  Almy  vs.  California  in  the  subse- 
quent case' of  Woodruff  vs,  Parham,  8  Wall.  123,  the  court 
pointed  out  that  if  it  depended  on  the  impost  clause  of  the 
Constitution  it  could  not  be  sustained  because  that  related 
only  to  foreign  and  not  to  interstate  commerce,  but  expressed 
its  concurrence  in  the  conclusion  reached  in  Almy  vs.  Califor- 
nia if  rested  upon  the  commerce  clause,  saying :  ''  The  case 
was  well  decided  on  the  ground  that  such  tax  was  a  regulation 
of  commerce.'*  Then  referring  to  Brown  vs.  Maryland  it 
said  (p.  139) : 

'"  If  the  court  there  meant  to  say  that  a  tax  levied  on  goods 
from  a  sister  state  which  was  not  levied  on  goods  of  a  similar 
character  produced  within  the  state,  would  be  in  conflict  with 
the  clause  of  tl^e  Constitution  giving  Congress  the  right  ^  to 
regulate  commerce  among  the  states,'  as  much  as  the  tax  on 
foreign  goods,  then  under  consideration,  was  in  conflict  with 
the  authority  ^to  regulate  commerce  with  foreign  nations,'  we 
agree  to  the  proposition." 

Almy  vs.  California,  especially  when  read  in  connection 
with  the  subsequent  case  of  Woodrufi*  vs.  Parham,  is  adverse 
to  rather  than  a  support  for  the  conclusion  reached  by  the 
committee. 

The  next  case  referred  to  by  the  committee  is  Paul  vs.  Vir- 
ginia, 8  Wall.  168.  Apparently  they  did  not  observe  the 
distinction  on  which  that  case  proceeded.     The  question  there 
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decided  was  whether  a  law  of  Virginia  providing  that  insur- 
ance companies  incorporated  elsewhere  should,  as  a  condition 
of  prosecuting  business  within  the  state,  file  a  bond  with  the 
state  treasurer,  was  valid.  The  court  held  that  corporations, 
being  the  mere  creation  of  a  local  law,  can  have  no  legal  exist- 
ence beyond  the  limits  of  the  sovereignty  where  created ;  that 
the  state  had  power  to  create  or  refuse  to  create  corporations 
within  its  own  limits,  and  the  same  power  to  prescribe  the 
conditions  on  which  corporations  having  no  legal  existence 
there  should  be  permitted  to  exist  or  carry  on  business  within 
such  state.  Referring  to  corporations  as  distinguished  from 
natural  persons  it  said  (p.  181) : 

'^  Having  no  absolute  right  of  recognition  in  other  states, 
but  depending  for  recognition  and  the  enforcement  of  its  con- 
tracts upon  their  assent,  it  follows,  as  a  matter  of  course,  that 
such  assent  may  be  granted  upon  such  terms  and  conditions 
as  those  states  may  think  proper  to  impose.'' 

Conceding  that  the  regulation  of  interstate  commerce, 
whether  conducted  by  corporations  or  individuals,  is  within 
federal  jurisdiction,  it  says  (p.  183)  : 

^'  Issuing  a  policy  of  insurance  is  not  a  transaction  of  com- 
merce. These  policies  are  simple  contracts  of  indemnity 
against  loss  by  fire  entered  into  between  the  corporations  and 
the  assured,  for  a  consideration  paid  by  the  latter.  . 
The  policies  do  not  take  effect — are  not  executed  contracts — 
until  delivered  by  the  agent  in  Virginia.  They  are,  then, 
local  transactions  and  are  governed  by  the  local  law.  They 
do  not  constitute  a  part  of  the  commerce  between  the  states 
any  more  than  a  contract  for  the  purchase  and  sale  of  goods 
in  Virginia  by  a  citizen  of  New  York  whilst  in  Virginia  would 
constitute  a  portion  of  such  commerce.'' 

The  significance  of  the  limitation  in  the  last  sentence  seems 
to  have  been  overlooked  by  the  committee,  and  in  some  later 
discussions.  The  purchase  and  sale  of  goods  in  Virginia  by 
a  citizen  of  New  York  whilst  in  Virginia  would  not  be  inter- 
state commerce  because  the  entire  transaction  begins  and  ends 
within  the  state  and  has  no  relation  to  intercourse  between 
40 
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different  states  or  to  goods  sold  or  transported  from  one  state 
to  another.  The  insurance  policy  had  no  relation  to,  and  was 
not  an  instrument  in,  buying  and  selling  merchandise,  and  the 
law  in  question  was  not  aimed  at  such  transactions.  It  was 
merely  a  legitimate  precaution  against  irresponsible  corpora- 
tions transacting  business  within  the  state. 

On  the  other  hand,  in  Woodruff  V8.  Parham,  which  was  un- 
der advisement  at  the  same  time  as  Paul  vs.  Virginia,  and  de- 
cided one  week  before,  the  court  expressed  its  concurrence  in 
the  decision  in  Almy  vs.  California  (where  the  imposition  of  a 
tax  upon  a  bill  of  lading  relating  to  goods  to  be  shipped  out 
of  the  state  was  held  within  the  control  of  Congress),  provided 
that  decision  was  rested  on  the  right  to  regulate  commerce  be- 
tween the  states. 

The  reference  in  Paul  vs.  Virginia  to  Nathan  vs.  Louisiana, 
8  How.  73,  and  to  the  same  decision  in  the  Trade-mark  Cases, 
plainly  does  not  mean,  as  some  seem  to  assume,  that  a  tax  on 
the  use  in  interstate  commerce  of  such  instrumentalities  as  are 
there  mentioned  would  not  be  regulation  of  such  commerce, 
but  merely  that  a  tax  on  them,  tvithout  reference  to  their  use 
in  such  commerce,  would  not  be  regulation  of  such  commerce. 
In  Nathan  vs.  Louisiana,  the  state  statute,  avowedly  for  the 
purpose  of  state  revenue,  placed  an  annual  tax  on  brokers 
within  the  state.  It  had  no  reference  to  whether  they  were 
engaged  in  domestic,  interstate  or  foreign  commerce,  and 
obviously  was  intended  solely  as  a  means  for  raising  revenue 
by  taxing  individuals  for  the  privilege  of  doing  business  within 
the  state.     The  court  said  (p.  80) : 

"This  is  not  a  tax  on  bills  of  exchange.  .  .  .  The 
right  of  a  state  to  tax  its  own  citizens  for  the  prosecution  of 
any  particular  business  or  profession  within  the  state  has  not 
been  doubted.  .  .  .  What  is  there  in  the  products  of 
agriculture,  of  mechanical  ingenuity,  of  manufactures  which 
may  not  become  the  means  of  commerce  ?  And  is  the  vendor 
of  these  products  exempted  from  state  taxation  because  they 
may  be  thus  used  ?  Is  a  tax  upon  a  ship,  as  property,  which 
is  admitted  to  be  an  instrument  of  commerce,  prohibited  to  a 
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state  ?  May  it  not  tax  the  business  of  ship  building  the  same 
as  the  exercise  of  any  other  mechanical  art  ?  And  also  the 
traffic  of  ship  chandlers,  and  others,  who  furnish  the  cargo  of 
the  ship  and  the  necessary  supplies  ?  There  can  be  but  one 
answer  to  these  questions.  No  one  can  claim  an  exemption 
from  a  general  tax  on  his  business  within  the  state  on  the 
ground  that  the  products  sold  may  be  used  in  commerce." 

The  distinction  between  a  general  tax  on  shipbuilding,  or 
on  the  products  of  agriculture,  or  on  the  occupations  carried 
on  within  the  state,  and  a  regulation  concerning  the  use  of  the 
ship  in  foreign  or  interstate  commerce,  or  the  transportation 
of  the  goods  in  such  commerce,  or  a  tax  imposed  solely  upon 
transactions  in  interstate  or  foreign  commerce,  is  emphatically 
made  in  this  decision,  but  seems  to  have  been  overlooked  by 
some  who  have  referred  to  it.  Surely  the  court  did  not  mean 
to  say  that  Congress  could  not,  under  the  commerce  clause, 
make  all  reasonable  regulations  concerning  the  use  of  ships  in 
foreign  commerce  or  the  use  of  any  other  instruments  in  such 
commerce.  This  would  have  been  to  overturn  substantially 
all  the  laws  relating  to  commerce  which  have  been  upheld  and 
enforced  throughout  the  history  of  the  country.  The  moment 
the  ship  or  the  article  of  merchandise  passes  into  such  com- 
merce it  passes  under  the  control  of  Congress.  What  else 
does  the  elaborate  system  of  registration  of  ships  and  the  vast 
variety  of  regulation^  made  and  enforced  in  reference  to  them 
by  our  federal  government  mean  ?  Under  the  power  to  regu- 
late commerce,  it  provides,  not  only  for  the  registration  of 
ships  actually  engaged  in  foreign  or  interstate  commerce,  but 
for  the  registration  of  ships  of  such  tonnage  or  chara.cter  that 
it  is  important  to  have  supervision  over  them  and  their  move- 
ments for  the  purpose  of  making  effectual  its  regulations  in 
such  commerce.  Neither  in  this  case,  nor  in  subsequent  cases 
purporting  to  follow  it,  did  the  court  mean  that  the  regulation 
of  such  instruments  as  were  mentioned,  tvhen  used  in  inter^ 
state  or  foreign  commerce^  was  not  within  the  control  of  Con- 
gress, but  merely  that  its  control  over  them  depended  upon 
their  relation  to,  or  operation  in,  such  commerce. 
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The  only  remaining  case  referred  to  in  this  report  is  Pensa- 
cola  Tel.  Co.  vs.  W.  U.  Tel.  Co.,  96  U.  S.  1.  It  is  strongly 
against  their  conclusion.  It  held  valid,  as  an  exercise  of 
power  ander  the  commerce  clause,  a  statute  of  Congress  pro- 
viding conditions  under  which  the  right  to  erect  and  operate 
telegraph  lines  within  any  state  should  be  open  to  all  who 
complied  with  the  regulations  contained  in  this  statute,  and 
held  invalid,  as  an  interference  with  the  exclusive  control  of 
Congress  over  interstate  commerce,  a  statute  of  Florida  which 
conferred  exclusive  right  upon  a  company  within  that  state  to 
build  and  operate  a  telegraph  line  within  two  counties  of  the 
state — a  statute  apparently  passed  for  the  purpose  of  encourag- 
ing the  construction  and  operation  of  such  line  in  these  coun- 
ties, where,  but  for  such  encouragement,  such  telegraph  facili- 
ties might  not  be  provided.     The  court  said  (p.  9) : 

^'  Since  the  case  of  Gibbons  vs.  Ogden,  9  Wheat.  1,  it  has 
never  been  doubted  that  commercial  intercourse  is  an  element 
of  commerce  which  comes  within  the  regulating  power  of  Con- 
gress. .  .  .  The  powers  thus  granted  are  not  confined  to 
the  instrumentalities  of  commerce  or  the  postal  service,  known 
or  in  use  when  the  Constitution  was  adopted,  but  they  keep 
pace  with  the  progress  of  the  country  and  adapt  themselves  to 
the  new  developments  of  time  and  circumstances.  .  .  . 
They  are  intended  for  the  government  of  the  business  to 
which  they  relate  at  all  times  and  under  all  circumstances.'' 

In  commenting  upon  the  revolution  wrought  by  the  tele- 
graph the  court  said  somewhat  rhetorically : 

'^  The  electric  telegraph  marks  an  epoch  in  the  progress  of 
time.  In  a  little  more  than  a  quarter  of  a  century  it  has 
changed  the  habits  of  business  and  become  one  of  the  necessi- 
ties of  con^merce.  It  is  indispensable  as  a  means  of  inter- 
communication, but  especially  is  it  so  in  commercial  transac- 
tions.*' 

These  expressions  the  report  seems  to  have  assumed  to 
mean  that  it  was  only  because  the  telegraph  was  a  necessity 
of  commerce  that  it  came  within  the  control  of  Congress.  To 
this  I  shall  refer  more  particularly.     It  will  be  noticed  in 
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passing  that  these  expressions  are  not  used  in  connection  with 
any  assertion  that  jurisdiction  depends  upon  the  extent  of 
usefulness  and  that  the  words  ^'necessary"  and  ^' indispens- 
able" are  plainly  not  used  in  the  absolute  sense.  When  dis- 
cussing jurisdiction  the  court  said  (p.  10) : 

'^It  cannot  for  a  moment  be  doubted  that  this  powerful 
agency  of  commerce  and  intercommunication  comes  within  the 
controlling  power  of  Congress,  certainly  as  against  hostile 
state  legislation.  .  .  .  The  present  case  is  satisfied  if  we 
find  that  Congress  has  power  by  appropriate  legislation  to 
prevent  the  states  from  placing  obstructions  in  the  way  of  its 
usefulness." 

It  spoke  of  the  Act  of  Congress  providing  the  conditions 
for  erecting  and  operating  telegraph  lines  as  ''  a  legitimate 
regulation  of  commercial  intercourse  among  the  states  "  (p.  11). 

Referring  to  Paul  vs.  Virginia,  it  said:  "That  was  not, 
however,  the  case  of  a  corporation  engaged  in  interstate  com- 
merce, and  enough  was  said  by  the  court  to  show  that  if  it  had 
been  very  different  questions  would  have  been  presented" 
(pp.  12,  13). 

There  were  two  dissenting  opinions  on  other  points,  but 
neither  of  them  questioned  the  power  of  Congress  to  regulate 
the  use  of  the  telegraph  in  interstate  commerce.  Justice 
Field,  who  delivered  the  principal  dissent,  insisted  that  the 
right  of  a  corporation  to  prosecute  business  within  another 
state  only  existed  by  comity ;  that,  as  the  corporation  which 
was  contesting  the  exclusive  grant  of  the  state  was  a  non- 
resident corporation,  it  was  not  entitled  to  disturb  the  policy 
of  the  state  in  reference  to  resident  corporations.  He  said 
(p.  20) : 

"  In  all  that  has  been  said  of  the  telegraph  as  a  means  of 
intercourse  and  of  its  constant  use  in  commercial  transactions 
I  fully  concur." 

He  also  concurred  in  the  subsequent  decision  in  Telegraph 
Co.  V8.  Texas,  105  U.  S.  460,  where  a  Texas  law  imposing  a 
tax  on  telegraph  messages  sent  out  of  the  state  was  held 
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invalid  because  conflicting  with  federal  control  of  interstate 
and  foreign  commerce.  He  delivered  the  opinion  of  the  court 
in  Telegraph  Co.  vs.  Pendleton,  122  U.  S.  847,  where  an 
Indiana  law  requiring  telegraph  companies  to  deliver  messages 
under  prescribed  conditions  was  held  invalid  so  far  as  it 
attempted  to  control  the  delivery  of  messages  sent  out  of  the 
state.  The  court  there  said,  after  referring  to  prior  decisions 
(p.  358)  : 

^'  In  these  cases  the  supreme  authority  of  Congress  over  the 
subject  of  commerce  by  the  telegraph  with  foreign  countries  or 
among  the  states  is  affirmed  whenever  that  body  chooses  to 
exercise  its  power ;  and  it  is  also  held  that  the  state  can  im- 
pose no  impediments  to  the  freedom  of  that  commerce.  .  .  . 
The  object  of  vesting  the  power  to  regulate  commerce  in  Con- 
gress was  to  secure  with  reference  to  its  subjects  uniform  regu- 
lations, where  such  uniformity  is  practicable,  against  conflict- 
ing state  legislation/' 

In  County  Mobile  vs.  Kimball,  102  U.  S.  691,  speaking  of 
the  federal  power  under  the  commerce  clause,  the  court  said 
(p.  696): 

^'That  power  is  indeed  without  limitation.  It  authorizes 
Congress  to  prescribe  the  conditions  upon  which  commerce  in 
all  its  forms  shall  be  conducted  between  our  citizens  and  the 
citizens  or  subjects  of  other  countries  and  between  the  citizens 
of  the  several  states,  and  to  adopt  measures  to  promote  its 
growth  and  insure  its  safety.  .  .  .  The  subjects,  indeed, 
upon  which  Congress  can  act  under  this  power  are  of  infinite 
variety,  requiring  for  their  successful  management  different 
plans  or  modes  of  treatment.'' 

In  Gloucester  Ferry  Co.  vs.  Pennsylvania,  114  U.  S.  196, 
and  Wabash  R.  R.  Co.  vs.  Illinois,  118  U.  S.  557,  similar 
language  to  that  in  County  Mobile  vs.  Kimball  is  used  con- 
cerning federal  control  over  interstate  and  foreign  commerce. 
Whatever  control  it  has  under  the  commerce  clause  applies 
equally  to  interstate  and  foreign  commerce. 

See  Bowman  vs.  G.  &  N.  W.  Ry.  Co.,  125  U.  S.  465. 
Pittsburg  &  S.  Coal  Co.  vs.  Bates,  156  U.  S.  577,  587. 
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In  Covington  Bridge  Co.  vs.  Kentucky,  154  U.  S.  224,  it 
was  held  that  a  statute  of  Kentucky  prescribing  the  rate  of 
toll  over  a  bridge  connecting  Ohio  and  Kentucky  was  invalid 
because  affecting  commerce  between  the  states  and  hence 
within  the  exclusive  jurisdiction  of  Congress. 

In  Brown  vs.  Houston,  114  U.  S.  622,  the  court  eaid  (p. 
630)  : 

"  The  power  to  regulate  commerce  among  the  several  states 
is  granted  to  Congress  in  terms  as  absolute  as  is  the  power  to 
regulate  commerce  with  foreign  nations.  .  .  .  The  power 
of  Congress  is  exclusive  wherever  the  matter  is  national  in  its 
character  or  admits  of  one  uniform  system  or  plan  of  regula- 
tion." 

In  U.  S.  vs.  Knight,  156  U.  S.  1,  the  court,  through  Chief 
Justice  Fuller,  holding  that  Congress  could  not,  under  the 
commerce  clause,  control  manufacturing,  independent  of  com- 
merce, merely  because  the  products  might  thereafter  become 
subjects  of  such  commerce,  quoted  with  approval  Chief  Justice 
Marshall's  definition  in  Gibbons  vs.  Ogden  (p.  12): 

"  Commerce  undoubtedly  is  traflSc,  but  it  is  something 
more;  it  is  intercourse.  It  describes  the  commercial  inter- 
course between  nations  and  parts  of  nations  in  all  its  branches 
and  is  regulated  by  prescribing  rules  for  carrying  on  that 
intercourse.*' 

He  supplements  this  by  saying  (p.  13): 

"  Contracts  to  buy,  sell  or  exchange  goods  to  be  transported 
among  the  several  states,  the  transportation  and  its  instru- 
mentalities and  articles  bought,  sold  or  exchanged  for  the 
purposes  of  such  transit  among  the  states  or  put  in  the  way  of 
tiransit  may  be  regulated,  but  this  is  because  they  form  a  part 
of  interstate  trade  or  commerce." 

In  Addiston  Pipe  &  Steel  Co.  vs.  U.  S.,  175  U.  S.  211, 
the  court  held  valid,  as  a  regulation  of  commerce,  an  Act  of 
Congress  prohibiting  combinations  in  restraint  of  trade  so  far 
as  they  related  to  articles  of  interstate  or  foreign  commerce, 
saying  (p.  228) : 
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"  Under  this  grant  of  power  to  Congress  that  body,  in  our 
judgment,  may  enact  such  legislation  as  shall  declare  void  and 
prohibit  the  performance  of  any  contract  between  individuals 
or  corporations  where  the  natural  and  direct  effect  of  such  a 
contract  will  be,  when  carried  out,  to  directly  and  not  as  a  mere 
incident  to  other  and  innocent  purposes  regulate  to  any  sub- 
stantial extent  interstate  commerce." 

Refusing  to  accept  the  argument  that  Congress  could  not 
interfere  with  the  right  of  private  contract,  the  court  said  (p. 
229): 

"  On  the  contrary,  we  think  the  provision  regarding  the 
liberty  of  the  citizen  is  to  some  extent  limited  by  the  com- 
merce clause  of  the  Constitution,  and  that  the  power  of  Con- 
gress to  regulate  interstate  commerce  comprises  the  right  to 
enact  a  law  prohibiting  the  citizens  from  entering  into  those 
private  contracts  which  directly  and  substantially  and  not 
merely  indirectly,  remotely,  incidentally  and  collaterally  regu- 
late to  a  greater  or  less  degree  commerce  among  the  states." 

It  is  to  be  observed  that  here  and  elsewhere  the  distinction 
between  what  is  incidental  and  remote  and  what  is  direct  does 
not  relate  to  the  degree  of  importance  of  the  subject  regulated, 
but  to  whether  or  not  the  regulation  concerns  the  commercial 
transaction  or  is  aimed  at  what  is  immediately  connected  with 
that  transaction,  instead  of  being  a  regulation  that  is  quite 
independent  of  the  commercial  transaction. 

In  Champion  vs.  Ames  {Lottery  Cases)^  188  U.  S.  321,  the 
court  sustained,  as  a  regulation  of  interstate  commerce,  an  Act 
of  Congress  prohibiting  the  transportation  of  lottery  tickets 
from  one  state  to  another.  This  case  certainly  goes  much  farther 
than  would  be  required  to  sustain  the  regulation  of  trade-marks 
in  interstate  and  foreign  commerce,  for  the  object  of  the  act 
was  avowedly,  not  primarily  as  an  aid  to  commerce,  or  for  the 
purpose  of  regulating  traffic  in  merchandise,  but  to  suppress 
an  institution  permitted  to  exist  under  state  law,  but  regarded 
by  Congress  as  pernicious.  The  act  was  entitled  "An  act  for 
the  suppression  of  lottery  trafiBc  through  national  and  inter- 
state commerce  and  postal  service  subject  to  jurisdiction  of  the 
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laws  of  the  United  States."  The  indictment  sustained  de- 
pended solely  upon  the  commerce  clause.  The  offense  was 
not  committed  through  the  mails.  The  dissents  in  -that  case 
conceded  the  power  of  Congress  to  regulate  what  pertained  to 
interstate  and  foreign  commerce,  but  insisted  that  this  was  not 
the  object  or  effect  of  the  legislation. 

Hooper  vs.  California,  155  U.  S.  648,  N.  Y.  Life  Ins.  Co. 
v$.  Cravens,  178  U.  S.  389,  and  Nutting  vs.  Massachusetts, 
188  U.  S.  553,  were  insurance  cases  similar  to  Paul  vs:  Vir- 
ginia, heretofore  mentioned,  and  follow  the  same  rule,  the 
court  saying  that  contracts  of  insurance  were  not  instrumen- 
talities of  commerce  and  making  the  same  distinction  between 
a  regulation  that  operates  directly  upon  commercial  transac- 
tions and  that  which  has  no  immediate  relation  to  such  trans- 
actions. There  is  nothing  in  either  of  these  cases  which  seems 
to  me  at  all  inconsistent  with  the  jurisdiction  of  Congress  to 
regulate  the  use  of  trade-marks  in  domestic  or  foreign  com- 
merce and  to  safeguard  them  in  every  way  that  is  fairly  aimed 
at  making  them  more  efficient  or  convenient  agencies  in  such 
commerce. 

In  AUgeyer  vs.  Louisiana,  165  U.  S.  578,  the  court,  in 
holding  that  the  State  of  Louisiana  could  not  restrict  the  right 
of  persons  within  the  state  to  transact  there  business  with  an 
insurance  company  outside  the  state,  distinguished  between 
this  case  and  Hooper  V9.  t7alifornia  by  pointing  out  that  there 
the  state  merely  prohibited  an  insurance  company  from  doing 
business  within  the  state  without  compliance  with  state  laws, 
while  here  it  was  punishing  for  compliance  with  a  contract 
made  out  of  the  state. 

The  same  distinction  is  made  in  Williams  vs.  Fears,  179  U. 
S.  270,  as  in  the  insurance  cases  above  mentioned.  There 
the  court  held  that  the  revenue  law  of  Georgia,  which  primar- 
ily and  apparently  solely  for  the  purpose  of  raising  revenue 
exacted  a  license  fee  from  those  engaged  in  many  enumerated 
occupations,  was  not  an  interference  with  interstate  commerce, 
though  the  contestant  in  that  case  was  taxed  upon  his  occupa- 
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tion  of  hiring  within  the  state  laborers  for  employment  else- 
where. The  court  approved  the  comprehensive  definition  of 
commerce  heretofore  quoted  from  the  County  Mobile  r«.  Kim- 
ball, but  said  that  the  agent  was  not  engaged  in  transporta- 
tion ;  that  these  labor  contracts  were  not  the  subjects  of  traffic 
between  the  states;  that  the  mere  fact  that  the  men  hired 
would  have  occasion  to  go  to  another  state  before  entering 
upon  their  employment  did  not  give  this  business  of  the  agent 
who  hired  them  such  immediate  connection  with  interstate 
commerce  as  to  withdraw  his  occupation  from  the  taxing 
power  of  the  state.  The  state  did  not  there  undertake  to 
regulate  any  part  of  a  commercial  transaction  extending  into 
another  state,  or  any  means  of  intercourse  in,  or  anything 
having  its  efieot  directly  upon,  such  transaction. 

Referring  to  the  telegraph  case  in  96  U.  S.,  heretofore 
cited,  the  Congressional  Committee  &aid  they  thought  the 
power  there  asserted  under  the  commerce  clause  could  better 
have  been  supported  under  the  power  to  establish  post  ofBces 
and  post  roads,  and  added  that  if  put  on  the  commerce  clause 
it  ^^  is  based  on  the  necessity  of  the  thing  legislated  upon  to 
foreign  or  interstate  or  Indian  commerce.*'  The  assurance 
with  which  they  undertake  to  revise  the  opinion  of  the  Supreme 
Court  attracts  attention  to  their  superficial  knowledge  of  the 
decisions  referred  to  and  the  extraordinary  logic  by  which  they 
argue  at  once  that  trade-marks  canWt  be  regulated  because 
they  are  not  necessary  to  commerce,  and  that  it  would  make 
no  difFerence  if  they  were  necessary  to  it.  They  say  "  trade- 
marks are  not  necessary  to  such  commerce.  But  even  if  they 
were  our  opinion  would  be  unchanged.** 

The  Supreme  Court  had  distinctly  and  emphatically  decided 
that  the  power  exercised  in  that  case  was  a  regulation  of  com- 
merce, authorized  by  the  commerce  clause.  Congress  had  not 
established  telegraph  post  roads  and  the  matter  in  issue  did 
not  interfere  with  post  roads  or  post  offices.  It  was  a  question 
purely  between  two  private  corporations,  one  claiming  the 
exclusive  and  the  other  the  non- exclusive  right  to  erect  and 
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operate  telegraph  lines  within  two  counties  of  Florida.  It 
would,  I  think,  be  difficult  to  impeach  the  legal  discernment 
of  the  Supreme  Court  in  holding  that  the  Act  of  Congress 
referred  to  rested  upon  the  commerce  clause  and  directing  its 
discussion  to  the  authority  under  that  clauee.  That  court  has 
since  repeatedly  asserted  the  same  power  under  the  same 
warrant.  To  attempt  to  remove  trade-marks  from  the  effect 
of  the  decision  in  the  telegraph  case  by  saying  that  decision 
was  based  on  the  ^'  necessity"  of  the  thing  legislated  upon  to 
foreign  or  interstate  commerce,  that  trade-marks  are  not  neces- 
sary to  such  commerce,  and  that  if  they  were  their  opinion 
would  be  unchanged,  is  an  example  of  legal  argument  more 
curious  than  convincing.  It  is,  in  effect,  to  assert  that  the 
only  distinction  by  which  they  undertake  to  remove  trade- 
marks from  the  scope  of  that  opinion  is  an  entirely  immaterial 
one.  Their  assertion  that  if  trade-marks  were  necessary  in- 
struments of  interstate  and  foreign  commerce,  it  would  not  be 
within  the  power  of  Congress  to  regulate  their  use  in  such 
commerce  indicates  either  that  they  had  not  the  slightest  com- 
prehension what  the  decisions  of  the  Supreme  Court  on  that 
subject  from  the  time  of  Marshall  had  been,  or  that  they  over- 
looked the  fact  that  its  decisions  upon  questions  of  this  char- 
acter are  the  supreme  law  of  the  land.  What  does  the  power 
to  regulate  such  commerce  signify  if  it  does  not  include  the 
power  to  regulate  instruments  by  which  it  is  conducted,  or 
even  the  necessary  instruments,  in  so  far  as  they  are  actually 
used  therein  ?  But  they  ill  read  the  decisions  if  they  under- 
stood the  Supreme  Court  had  held  Congress  could  not  regu- 
late instruments  of  commerce,  so  far  as  their  use  in  foreign  or 
interstate  commerce  was  concerned,  unless  the  thing  legislated 
upon  was  necessary  to  such  commerce,  or  that  its  power  did 
not  include  the  regulation  of  the  convenient  and  appropriate 
instruments  of  such  commerce,  or  whatever  contributed 
directly  to  making  them  more  convenient  or  more  efficacious 
servants  thereof.  The  question  whether  the  powers  of  Con- 
gress were  confined  to  what  was  necessary^  or  included  what- 
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ever  contributed  to  the  well-being  of  that  over  which  the 
Constitution  gave  it  control,  was  directly  before  and  decided 
by  the  court  in  McCullough  va,  Maryland,  4  Wheat.  816, 
where  the  power  of  Congress,  as  incident  to  carrying  out  the 
purposes  of  the  Constitution,  was  held  to  include  the  right  to 
establish  and  maintain  a  national  bank,  though  no  such  power 
was  directly  mentioned  in  the  Constitution.  Meeting  the 
argument  that  Congress's  power  was  limited  to  what  was 
necessari/,  the  court,  through  Chief  Justice  Marshall,  held 
that  the  power  extended  to  whatever  was  proper,  or  conveni- 
ent, or  appropriate  for  the  purpose,  and  said  of  the  word 
"  necessary  "  (pp.  413-421) : 

^'  Does  it  always  import  an'  absolute  physical  necessity  so 
strong  that  one  thing,  to  which  another  may  be  termed  ^  neces- 
sary,' cannot  exist  without  that  other?  We  think  it  does  not. 
If  reference  be  had  to  its  use,  in  the  common  affairs  of  the 
world,  or  in  approved  authors,  we  find  that  it  frequently 
imports  no  more  than  that  one  thing  is  convenient,  or  useful, 
or  essential  to  another.  To  employ  the  means  necessary  to  an 
end  is  generally  understood  as  employing  any  means  calcu- 
lated to  produce  the  end,  and  not  as  being  confined  to  those 
single  means  without  which  the  end  would  be  entirely  unat- 
tainable. ...  It  is  essential  to  just  construction  that 
many  words  which  import  something  excessive  should  be 
understood  in  a  more  mitigated  sense — in  that  sense  which 
common  usage  justifies.  The  word  '  necessary  *  is  of  this 
description.     .     .  A  thing  may  be  necessary,  very  neces- 

sary, absolutely  or  indispensably  necessary.  .  .  .  This 
word,  then,  like  others,  is  used  in  various  senses;  and, 
in  its  construction,  the  subject,  the  context,  the  intention 
of  the  person  using  them,  are  all  to  be  taken  into  view. 
The  subject  is  the  execution  of  those  great  powers  on  which 
the  welfare  of  a  nation  essentially  depends.  It  must  have 
been  the  intention  of  those  who  gave  these  powers  to 
insure,  as  far  as  human  prudence  could  insure,  their  bene- 
ficial execution.  This  could  not  be  done  by  confining 
the  choice  of  means  to  such  narrow  limits  as  not  to  leave 
it  in  the  power  of  Congress  to  adopt  any  which  might  be 
appropriate,  and  which  were  conducive  to  the  end.  .  .  . 
It  may  be  said,  with  some  plausibility,  that  the  right  to  carry 
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the  mail,  and  to  punish  those  yiho  rob  it,  is  not  indispensably 
necessary  to  the  establishment  of  a  post  office  or  post  road. 
This  right  is  indeed  essential  to  the  beneficial  exercise  of 
the  power,  but  not  indispensably  necessary  to  its  existence. 
.  .  .  The  baneful  influence  of  this  narrow  construction  on 
all  the  operations  of  the  government,  and  the  absolute  imprac- 
ticability of  maintaining  it  without  rendering  the  government 
incompetent  to  its  great  objects  might  be  illustrated  by  numer- 
ous examples  drawn  from  the  Constitution  and  from  our  laws. 
.  .  .  If  this  limited  construction  of  the  word  *  necessary ' 
must  be  abandoned  in  order  to  punish,  whence  is  derived  the 
rule  which  would  reinstate  it  when  the  government  would 
carry  its  powers  into  execution  by  means  not  vindictive  in 
their  nature  ?  If  the  word  '  necessary  *  means  needful, 
requisite,  essential,  conducive  to,  in  order  to  let  in  the  power 
of  punishment  for  the  infraction  of  law,  why  is  it  not  equally 
comprehensive  when  required  to  authorize  the  use  of  means 
which  facilitate  the  execution  of  the  powers  of  government 
without  the  infliction  of  punishment?  .  .  .  We  admit,  as 
all  must  admit,  that  the  powers  of  the  government  are  limited, 
and  that  its  limits  are  not  to  be  transcended.  But  we  think 
the  sound  construction  of  the  Constitution  must  allow  to  the 
national  legislature  that  discretion,  with  respect  to  the  means 
by  which  the  powers  it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high  duties  assigned 
to  it  in  the  manner  most  beneficial  to  the  people.  Let  the  end 
be  legitimate ;  let  it  be  within  the  scope  of  the  Constitution, 
and  all  means  which  are  appropriate,  which  are  plainly  adapted 
to  that  end,  which  are  not  prohibited,  but  consist  with  the 
letter  and  spirit  of  the  Constitution,  are  constitutional." 

Speaking  of  the  measure  before  it,  and  holding  that  if  the 
measure  was  conducive  to  the  end,  it  was  for  Congress  and 
not  the  court  to  determine  its  propriety,  the  court  said  (p.  428): 

^^  But,  were  its  necessity  less  apparent,  none  can  deny  its 
being  an  appropriate  measure;  and  if  it  is,  the  degree  of  its 
necessity,  as  has  been  very  justly  observed,  is  to  be  discussed 
in  another  place.  Should  Congress,  in  the  execution  of  its 
powers,  adopt  measures  which  are  prohibited  in  the  Constitu- 
tion, or  should  Congress,  under  the  pretext  of  exercising  its 
powers,  pass  laws  for  the  accomplishment  of  objects  not 
entrusted  to  the  government,  it  would  become  the  painful 
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duty  of  this  tribunal,  should  a  case  requiring  such  a  decision 
come  before  it,  to  say  that  such  an  act  i¥as  not  the  law  of  the 
land.  But  where  the  law  is  not  prohibited,  and  is  really  calcu- 
lated to  effect  any  of  the  objects  entrusted  to  the  government, 
to  undertake  here  to  inquire  into  the  degree  of  its  necessity 
would  be  to  pass  the  line  which  circumscribes  the  judicial 
department,  and  to  tread  on  legislative  ground.*' 

In  United  States  vs.  Coombs,  12  Pet.  72,  before  quoted,  in 
upholding  the  federal  power  under  the  commerce  clause,  to 
punish  larceny  from  the  wreck  of  a  vessel  stranded  above 
high  water  mark,  the  court  said : 

"Any  offense  which  thus  interferes  with,  obstructs  or  pre- 
vents such  commerce  or  navigation,  though  done  on  land,  may 
be  punished  by  Congress  under  its  general  authority  to  make 
all  laws  necessary  and  proper  to  execute  their  delegated  con- 
stitutional powers." 

In  no  instance  where  the  power  to  regulate,  under  the  com- 
merce clause,  has  been  sustained  has  the  thing  regulated  been 
necessary  to  interstate  or  foreign  commerce,  if  this  word 
"necessary"  is  used  in. any  strict  or  absolute  sense — if  it 
means  more  than  necessary  for  the  most  convenient,  or  most 
satisfactory,  or  most  secure  conduct  of  such  commerce.  In  no 
case  has  the  necessity  been  greater  than  that  for  the  regula- 
tion of  trade-marks.  In  no  case  has  the  instrumentality 
regulated  been  more  necessarily,  directly  or  intimately  an 
instrument  of  commerce,  in  the  strictest  sense  of  that  word — 
that  is,  commercial  traffic  in  merchandise.  In  most  cases 
where  the  authority  has  been  upheld  the  connection  with  com- 
merce has  been  far  more  remote,  and  the  regulation  has 
reached  instruments  capable  of  uses  apart  from  commerce. 
The  entire  function  of  the  trade-mark  is  performed  and 
exhausted  as  an  instrument  of  commercial  traffic  in  merchan- 
dise. Regulation  of  it  is  primarily  and  solely  a  regulation  of 
commerce.  In  the  telegraph  case  to  which  this  committee 
referred,  ^'^the  thing  legislated  upon'*  related  to  the  condi- 
tions under  which  telegraph  lines  should  be  erected  and  oper- 
ated.    The  regulation  itself  was  by  no  means  essential  to  the 
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construction  and  operation  of  such  lines.  The  interference 
with  interstate  and  foreign  commerce,  which  the  Supreme 
Court  held  Congress  had  power  to  prohibit,  was  the  grant  by 
Florida  to  one  company  of  the  exclusive  right  to  erect  and 
operate  such  a  line  within  two  counties  within  the  state,  the 
object  evidently  being  to  encourage  the  erection  of  such  line 
and  secure  the  'benefit  of  it  rather  than  to  exclude  it.  The 
interference  by  the  federal  government  with  this  grant  affected 
many  interests  other  than  those  of  interstate  or  foreign  com- 
merce, and  certainly  was  not  necessary  to  the  existence  of 
such  commerce,  or  even  to  the  existence  of  the  telegraph 
within  those  counties.  The  compliment  which  the  court  pays 
to  the  telegraph  as  having  become  necessary  to  commerce  is 
not  to  be  understood  as  intimating  that  the  control  over  it  by 
Congress  was  dependent  upon  its  being  necessary,  and  the 
word  ^^  necessary,"  as  there  used  plainly  means  nothing  more 
than  that  it  is  necessary  to  the  most  convenient  and  expedi- 
tious communications  incident  to  commerce.  Commerce  was 
carried  on  long  before  telegraphs  existed.  All  commerce  was 
carried  on  without  it  when  the  Constitution  was  adopted,  and 
for  many  years  afterwards.  A  very  large  proportion  of  it  is 
still  carried  on  without  using  the  telegraph. 

Was  the  matter  concerning  which  the  federal  power  was 
exercised  in  Gibbons  vs.  Ogden  a  ^^  necessity/  "  of  interstate  or 
foreign  commerce?  It  involved  only  the  question  whether 
Fulton  should  have,  during  a  limited  period,  exclusive  right 
of  operating  in  waters  within  the  jurisdiction  of  New  York 
boats  propelled  by  fire  or  steam.  The  entire  commerce  of  the 
world  had  been  carried  on  for  all  time  without  such  a  boat. 
Scarcely  a  perceptible  part  of  such  commerce  was,  at  the  time 
of  the  decision,  carried  by  such  boats.  The  court  which  deliv- 
ered the  decision  never  hinted  at  such  a  limitation,  but  said 
the  power  over  interstate  and  foreign  commerce  was  plenary. 
Was  it  necessary  to  the  existence  of  interstate  or  foreign 
commerce  to  set  aside  the  trifling  license  imposed  on  mer- 
chants selling  imported  goods,  involved  in  Brown  vs.  Mary- 
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land,  or  that  imposed  on  bills  of  lading  in  Almj  vs.  Califor- 
nia ?  In  each  case  such  commerce  continued  to  be  carried  on 
by  the  persons  and  instruments  thus  taxed,  or  there  would 
have  been  no  license  fee  to  collect.  The  impediment  thus 
introduced  was  comparatively  insignificant.  If,  under  the 
power  to  regulate  commerce,  the  federal  government  can  for- 
bid or  punish  one  who  pushes  a  partial  obstruction  into  the 
James  River,  within  the  State  of  Virginia,  is  this  only  because 
the  absence  of  that  obstruction  is  absolutely  necessary  to  the 
existence  of  foreign  and  interstate  commerce  ?  If  the  entire 
river  were  filled,  foreign  and  interstate  commerce  would  pro- 
ceed with  hardly  perceptible  impediment.  It  would  probably 
proceed  along,  and  certainly  across,  the  river  bed.  The  lot- 
tery decision  had  not  then  been  rendered,  and  it  may  not  be 
pertinent  to  ask  whether  lottery  tickets  are  a  necessity  to 
commerce.  It  would  indeed  be  somewhat  paradoxical  to  predi- 
cate the  power  of  Congress  to  prohibit  their  transportation 
solely  on  the  ground  that  they  were  a  necessity  of  commerce. 
If  no  instrumentality  of  commerce  is  within  the  reach  of  con- 
gressional legislation,  unless  it  be  strictly  necessary  or  indis- 
pensable to  commerce,  no  legislation  which  it  has  heretofore 
undertaken  on  this  subject  has  been  authorized,  and  none  that 
it  will  ever  have  occasion  to  enact  will  be,  for  no  one  instru- 
mentality of  commerce  is  absolutely  necessary  or  indispensable 
to  its  existence. 

In  contrast  to  this  report  of  the  Judiciary  Committee,  it  is 
refreshing  to  turn  to  the  official  utterances  of  Thomas  Jeffer- 
son on  this  subject  quoted  in  the  recent  report  of  the  commis- 
sioners appointed  to  revise  the  statutes  relating  to  patents  and 
trade-marks.  It  comes  from  the  champion  of  strict  construc- 
tion for  federal  power,  exceptionally  familiar  with  the  discus- 
sions leading  up  to  the  adoption  of  the  Constitution  and  the 
men  who  helped  to  frame  it,  certainly  the  last  to  amplify 
unduly  the  power  conferred.  He  speaks  upon  this  subject 
with  a  comprehensive  lucidity  and  clearness  of  conviction 
worthy  of  Marshall.     The  Constitution  had  just  gone  into 
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effect,  when,  in  1791,  Congress  referred  to  him,  as  Secretary 
of  State,  a  petition  of  some  sailmakers  in  Massachusetts  for 
the  exclusive  right  to  use  certain  marks  to  designate  sails  of 
their  manufacture.  Responding  to  this,  under  date  of  Decem- 
ber 9,  1791,  he  reported : 

^^  That  it  i¥ould,  in  his  opinion,  contribute  to  fidelity  in  the 
execution  of  manufacturers  to  secure  to  every  manufactory  an 
exclusive  right  to  some  mark  on  its  wares  proper  to  itself. 

'^  That  this  should  be  done  by  general  laws,  extending  equal 
right  to  every  case  to  which  the  authority  of  the  legislature 
should  be  competent. 

^^  That  these  cases  are  of  divided  jurisdiction ;  manufactures 
made  and  consumed  within  a  state  being  subject  to  state  legis- 
lation, while  those  which  are  exported  to  foreign  nations,  or  to 
another  state,  or  into  the  Indian  Territory,  are  alone  within 
the  legislation  of  the  general  government. 

"  That  it  will,  therefore,  be  reasonable  for  the  general  gov- 
ernment to  provide  in  this  behalf  by  law  for  those  cases  of 
manufacture  generally,  and  those  only,  which  relate  to  com- 
merce with  foreign  nations,  and  among  the  several  states,  and 
with  the  Indian  tribes. 

^^And  that  this  may  be  done  by  permitting  the  owner  of 
every  manufactory  to  enter  in  the  record  of  the  court  of  the 
district  wherein  his  manufactory  is,  the  name  with  which  he 
chooses  to  mark  or  designate  his  wares,  and  rendering  it  penal 
to  others  to  put  the  same  mark  on  any  other  wares." 

Here  we  have  an  unhesitating  and  positive  recognition  of 
the  plenary  power  of  Congress  over  the  whole  subject  as  fully 
as  it  is  now  asked  to  exert  it,  and  it  comes  from  the  great 
exponent  of  states  rights  exceptionally  familiar  with  the  sub- 
ject from  its  incipiency. 

A  trade-mark  is  necessarily  an  instrument  of  commerce,  for 
it  can  have  no  purpose  or  legal  existence  which  is  not  vitally 
connected  with  commerce.  It  lives,  moves  and  has  its  being 
in  commerce.  Commerce  may  live  an  impoverished  and  crip- 
pled life  without  trade-marks,  but  trade-marks  are  so  strictly 
and  exclusively  agents  of  commerce  that  they  serve  no  pur- 
pose independently  of  it.  The  power  to  regulate  includes 
necessarily  the  power  to  order  or  forbid,  direct  and  control, 
41 
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every  agency  of  commerce,  in  so  far  as  it  operates  upon  inter- 
state or  foreign  commerce,  to  promote  the  convenience  and 
security  of  that  cooOmerce,  to  facilitate  the  intercourse  involved 
in  it,  to  protect  and  develop  and  make  effectual  every  legiti- 
mate instrumentality  which  serves  in  such  commerce.  So  long 
as  the  legislation  is  directed  primarily  to  the  use  of  such 
instrumentality  in  interstate  or  foreign  commerce,  its  opera- 
tion on  that  commerce  is  direct  and  necessary,  not  remote  or 
incidental.  The  connection  between  the  arm  and  the  body  is 
vital,  though  the  arm  may  be  severed  and  the  body  still  live. 
The  arm  does  not  still  live,  and  the  body  is  crippled  by  its 
loss.  Power  to  regulate  commerce  is  not  merely  power  to  pro- 
tect it  against  a  fatal  stab.  It  includes  power  over  every 
instrumentality  directly  operative  upon  it,  whether  necessary 
to  its  life  or  only  necessary  for  its  health ;  whether  necessary 
to  preserve  such  advantages  as  it  possesses  or  to  promote 
others  expedient  for  it.  It  is  not  merely  power  to  prevent  its 
decapitation,  but  power  to  prevent  whatever  would  maim  or 
weaken  or  pervert  any  of  the  agents  convenient  or  appropriate 
to  its  use.  To  nothing  that  concerns  commerce  does  the  rea- 
son for  uniform  control  in  all  which  extends  to  the  different 
states  or  foreign  countries,  through  a  common  government 
having  power  to  make  and  enforce  the  same  laws  for  all  and  to 
make  and  enforce  treaty  obligations  as  well,  apply  with  more 
force  than  to  trade-marks. 

When  John  Marshall  and  Thomas  Jefferson,  those  con- 
spicuous representatives  of  the  federal  and  the  states  rights 
doctrine,  both  intimately  associated  with  the  formative  period 
of  our  Constitution,  have  independently,  with  such  con- 
fidence and  in  such  unmistakable  terms,  recognized  the 
adequacy  of  the  provision  for  complete  federal  control,  and 
when  the  Supreme  Court  has  uniformly  upheld  every 
act  of  congressional  legislation  directed  to  the  regulation  of 
instrumentalities  or  agencies  of  commerce  where  relevant  to 
their  office  in  interstate  or  foreign  commerce.  Congress  should 
not  hesitate  to  enact  a  law  regulating  and  giving  ample  protec- 
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tion  to  trade-marks  legitimately  used  in  such  commerce.  While 
it  may  be  impossible  ever  to  forecast  with  certainty  what  the 
Supreme  Court,  with  its  frequent  changes  of  personnel,  will 
decide  upon  any  controversy,  this  is  no  reason  why  Congress 
should  evade  its  duty  or  procrastinate  in  its  discharge.  Nor 
is  there  any  reason  to  anticipate  that  the  successors  of  Mar- 
shall and  his  associates  will  put  upon  the  commerce  clause  such 
a  nullifying  and  withering  construction  as  would  render  the 
federal  government  impotent  to  make  and  enforce  uniform 
regulations  concerning  trade-marks  used  in  interstate  and 
foreign  commerce,  adequate  to  facilitate  and  protect  their 
legitimate  use  in  such  commerce  and  to  safeguard  them  against 
whatever  would  impair  their  efficiency  and  convenience  therein. 
If  we  cannot  have  and  enforce  such  uniform  and  convenient 
regulations  as  will  at  once  fulfil  our  treaty  obligations  and 
afford  our  interstate  and  foreign  commerce  as  avorable  condi- 
tions as  that  of  competing  countries,  let  us  retire  from  con- 
ventions in  which  we  can  only  appear  with  shame,  and  accept 
the  disabilities  thus  imposed  on  our  commerce,  or  remove  them 
by  a  constitutional  amendment.  But  such  amendment  should 
be  altogether  unnecessary  and  superfluous  when  ample  power 
over  whatever  pertains  to  foreign  or  interstate  commerce  was 
originally  conferred ;  when  every  regulation  sought  or  needed 
primarily  concerns  such  commerce;  and  when  the  instru- 
mentality to  be  regulated  has  its  entire  sphere  of  activity  in, 
and  is  exclusively  subservient  to,  commerce. 


LIABILITY  OF  OFFICERS  OF  A  CORPORATION 
FOR  INFRINGEMENT  OF  A  PATENT. 

BY 

J.  NOTA  MCGILL, 

OF  WASHINGTON.  D.  C. 

When  the  conditions  of  government  and  the  exigencies  of 
commerce  demanded  new  and  more  suitable  means  for  the  con- 
duct of  affairs,  both  municipal  and  financial,  and  the  law  sanc- 
tioned the  formation  of  bodies  corporate,  was  it  intended,  in 
clothing  such  organizations  with  all  the  attributes  of  individual 
man,  that  those  forming  or  controlling  them  should  escape  all 
liability  to  which  they  would  be  subjected  if  acting  in  their 
individual  capacity  ? 

Corporate  influence  dominates  the  world.  There  is  not  a 
single  field  of  industry  in  the  furtherance  of  which  corporate 
bodies  are  not  interested.  The  smallest  hamlet  has  its  corpo- 
ration, while  in  the  manufacturing  and  industrial  centers 
thousands  of  companies  every  year  are  authorized  to  engage  in 
business.  Small  as  well  as  gigantic  enterprises  are  conducted 
by  such  organizations.  When  we  speak  of  corporations  it  is 
impersonally ;  but,  as  to  each  corporate  body,  it  is,  after  all, 
only  a  relatively  small  number  of  men  who  actually  control  its 
actions.  Its  welfare  or  its  destiny  is  in  the  hands  of  officers 
and  directors.  Their  word  is  its  law ;  they  command  its  every 
act,  and,  if  they  be  unscrupulous,  are  they  to  be  allowed  with 
personal  impunity  to  override  the  rights  of  others  ?  Can  they, 
by  acting  in  the  name  of  the  corporation,  escape  liability  for 
their  tortious  acts  ?  Did  the  law  ever  so  intend  ?  Frequently, 
if  men  can  be  made  to  realize  that,  even  though  they  are  act- 
ing in  the  name  of  a  corporation,  they  cannot  escape  personal 
liability  for  wrongful  acts,  they  are  more  prone  to  proceed 
with  due  regard  to  the  claims  of  others.     Men  will  shun  as 
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individuals  that   to   which   collectively  they  are  indifferent. 
This  is  particularly  true  in  respect  to  patents. 

Infringement  involves  an  act  ex  delicto.  Of  that  there  can 
be  no  question.  The  statute  provides  action  on  the  casees  the 
remedy  at  law  for  infringement,  and  it  is  the  settled  rule  that 
in  such  actions  the  plaintiff,  while  not  compelled  to  do  so,  may 
sue  all  persons  jointly  liable.  Does  an  officer  escape  liability 
because  all  the  actions  of  which  he  has  been  guilty  have  been 
done  by  him  in  his  representative  capacity  in  behalf  of  a  cor- 
poration ?  Boone  lays  it  down  as  a  fundamental  rule  of  cor- 
porate law  that,  although  a  corporation  is  liable  "  for  the  illegal 
doings  and  defaults ''  of  its  officers,  an  injured  party  is  not  de- 
prived of  his  right  to  proceed  personally  against  the  officers 
who  committed  the  injury. 

A  public  officer  is  not  liable  on  a  contract,  although  under 
his  own  hand  and  seal,  made  by  him  in  the  line  of  his  duty 
by  legal  authority,  and  on  account  of  the  government,  and 
inuring  to  its  benefit  and  not  to  his  own..  But  he  is  per- 
sonally liable  to  an  action  of  tort  by  a  person  whose  private 
rights  of  property  he  has  wrongfully  invaded  or  injured,  even 
if  acting  under  the  authority  of  the  United  States,  and  may 
be  sued  as  for  his  own  infringement  of  a  patent.  State  offi- 
cers, acting  under  an  unconstitutional  statute  of  a  state,  are 
liable  to  an  action  of  trespass,  and,  where  the  remedy  at  law 
is  inadequate,  may  be  restrained  by  injunction.  Should  any 
different  rule  apply  to  officers  or  directors  of  an  infringing  cor- 
poration ?  An  officer  may  not  himself  actually  commit  the 
infringement ;  his  connection  therewith  may  be  only  that  of 
directing  the  affairs  of  a  corporate  body,  and  even  as  to  this 
his  attitude  may  be  one  of  mere  indifference  or  passive  acqui- 
escence. The  rule  is  that,  although  he  does  not  actually  and 
physically  commit  the  tortious  act,  he  may  be  liable  if  he  di- 
rects or  commands  its  commission,  or  if  he  sustains  to  the  per- 
son committing  it  the  relation  of  master  or  principal,  even 
though  he  is  acting  in  the  name  and  on  behalf  of  the  corpo- 
ration. 
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When  the  corporation  is  a  mere  pretext — a  shield  against 
indiyidual  liability — there  can  be  no  question  that,  as  was  said 
by  the  Supreme  Court  in  another  connection,  '^  the  law  will 
strip  a  corporation  or  individual  of  every  disguise  and  enforce 
a  responsibility  according  to  the  very  right  in  despite  of  their 
artifices/'  Where  it  has  been  shown  that  an  officer,  sued  as 
such,  is  the  sole  owner  of  the  corporate  stock  or  has  pre- 
viously been  associated  with  the  complainant  in  the  enjoy- 
ment of  the  patented  right,  or  even  where  the  corporation  is 
not  joined  as  a  defendant  and  the  officers  are  sued  alone,  espe- 
cially under  allegations  of  attempt  on  their  part  to  defeat  re- 
covery against  the  corporation  of  which  they  are  officers,  or 
that  the  corporation  was  formed  solely  for  the  purpose  of  man- 
ufacturing an  infringing  device  the  courts  have  not  hesitated 
to  hold  such  individuals  liable. 

In  refusing  to  hold  the  officers  and  directors  of  a  corpora- 
tion liable,  it  was  once  said  that  '^  it  would  be  a  great  hardship 
if  the  directors  of  a  railway  or  manufacturing  corporation  were 
bound  at  their  personal  peril  to  find  out  that  every  machine 
which  the  company  uses  is  free  of  monopoly."  It  is  difficult 
to  comprehend  why  any  greater  exemption  should  extend  to 
men  as  directors  of  a  body  corporate  than  they  would  enjoy  as 
co-partners  or  as  members  of  an  unincorporated  association. 
Of  course  where  there  is  no  direct  charge  of  infringement 
against  the  officers,  and  the  prayer  against  them  is  for  an  ac- 
counting only  on  behalf  of  the  company,  there  is  no  equitable 
ground  for  relief  against  them  individually.  The  mere  fact 
that  they  are  officers  does  not  ipso  facto  make  them  liable. 
An  officer  having  no  power  over  the  actions  of  the  corporation 
cannot  be  said  to  have  participated  in  the  unlawful  act.  In 
one  circuit  it  is,  and  has  long  been,  the  practice  to  join  the 
president  of  a  corporation  as  a  defendant ;  that  is,  to  charge 
the  corporation  and  the  officer,  in  general  terms,  with  the  in- 
fringement. This  has  been  sanctioned  by  the  courts  on  the 
ground  that  an  injunction  is  much  more  apt  to  secure  obedience 
if  directed  to  an  individual  officer  by  name  than  if  it  only  ran 
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against  officers  and  agents  of  the  corporation  by  that  general 
designation.  The  moral  advantage  of  putting  the  officer  ad> 
dressed  upon  notice  that  he  must  see  to  it  that  the  process  is 
obeyed,  and  that  he  will  be  held  personally  responsible  for  dis- 
obedience, has  outweighed  any  strict  rule  of  pleading  or  inter- 
pretation of  the  law  of  liability.  And  when,  in  such  cases, 
it  is  shown  that  the  officer  was  guilty  of  intentional  and  wilful 
action,  indicating  an  individual  purpose  to  infringe,  a  personal 
decree  for  damages  or  costs  has  issued  against  him.  Other- 
wise he  is  merely  enjoined  by  name.  Conceding  the  advan- 
tage of  this  practice,  and  notwithstanding  it  carries  the  weight 
of  judicial  sanction,  it  is  difficult  to  see  why  the  officer  should 
be  personally  made  a  defendant  unless  the  bill  charges  and  the 
proof  shows  liability  on  his  part  for  the  acts  of  the  corporation. 
In  patent  matters  we  frequently  encounter  the  professional 
organizer,  the  prolific  inventor  whose  morals  are  blunted  by  his 
estimation  of  the  debt  the  world  owes  him.  No  sooner  has 
a  corporation  or  an  individual  gotten  well  under  way  in  the 
manufacture  of  an  invention  assigned  by  him  than  he  seeks 
fresh  capital  for  the  manufacture  of  a  subsidiary  or  subordinate 
invention,^  perchance,  as  often  occurs,  when  he  is  under  agree- 
ment to  assign  all  improvements  to  the  assignee  of  the  original 
invention.  There  can  be  no  question  of  his  liability,  along 
with  the  defendant  corporation,  whether  he  be  an  officer,  di- 
rector or  even  a  mere  stockholder.  The  same  is  true  in  cases 
of  mere  paper  corporations  organized  to  roam  like  the  pirate 
of  old  with  or  without  color  of  letters  of  marque  and  reprisal, 
and  to  annoy  and  hamper  the  owner  of  prior  rights  frequently 
for  the  unworthy  purpose  of  endeavoring  to  force  him  to  pur- 
chase. Such  organizations  being  kept  alive  mainly  through 
the  monetary  aid  and  personal  influence  of  their  officers,  there 
should  be  no  question  of  the  latter's  liability,  not  only  to  an 
injunction,  but  also  to  an  accounting  for  damages.  Often  such 
organizations  cannot  be  successfully  reached  in  time  to  prevent 
them  from  doing  serious  damage,  while  an  injunction  against 
their  officers  would  instantly  forestall  that  which  the  corpora- 
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tion  itself  might  otherwise  accomplish.  This  rule  has  even 
been  extended  to  the  officers  of  a  common  carrier  to  prevent 
transportation  by  them  of  an  infringing  article. 

A  liability  to  an  injunction  does  not  conclusively  establish 
accountability  for  damages  or  profits,  and,  conversely,  liability 
for  damages  does  not  conclusively  establish  that  an  injunction 
may  issue  or  an  account  for  profits  be  ordered.  One  class  of 
cases  adopts  the  acceptance  of  the  benefits,  pecuniary  or 
otherwise,  springing  out  of  the  use  or  sale  of  the  patented 
article,  or  from  the  infringing  act,  as  furnishing  the  test  of 
liability,  holding  that  all  who  derive  such  benefit  are  to  be 
reckoned  as  guilty  of  the  tortious  act  which  makes  it  possible. 
These  may  be  stockholders,  as  well  as  officers  and  directors ; 
but,  while  the  plaintifi"  may  proceed  to  judgment  against  all, 
and  while  the  judgment  against  one  is  not  a  bar  to  a  trial  and 
recovery  against  the  others,  yet  there  can  be  but  one  satisfac- 
tion. The  complainant  has  the  right  to  pursue  the  servants 
and  agents  and  obtain  the  relief  prayed  for,  although  he  is 
pursuing  the  principal  at  the  same  time  in  another  suit  for  the 
same  wrong.  The  rule  established  by  these  cases  is  that  any 
person  who  has  made  a  separate  profit  to  himself  out  of  the 
manufacture,  use  or  sale  of  infringing  goods  incurs  a  distinct 
and  separate  liability,  and,  while  it  may  be  proper  to  confine 
the  accounting  to  the  corporation  when  it,  in  the  first  instance, 
derived  all  the  profit,  and  the  officers  have  profited  merely  in 
their  capacity  of  stockholders,  in  the  shape  of  dividends,  yet 
the  officers  may  be  made  to  respond  if  the  corporation  does 
not  afford  ample  satisfaction.  But  the  absence  of  such  gain 
or  advantage  on  the  part  of  the  officers  in  no  way  lessens 
their  otherwise  present  liability.  The  rule  also  applies  in 
cases  of  infringement  by  unincorporated'  associations.  The 
infringing  use,  sale  or  manufacture  being  a  tort,  each  member 
is  liable  to  be  enjoined,  and  the  extent  of  liability  of  each  for 
profits  and  damages  is  purely  a  question  of  fact. 

From  many  cases  refusing  relief  against  officers  and  direc- 
tors sued  individually,  it  is  inferable  that  they  might  have 
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been  held  liable  had  it  been  alleged  or  shown  that  the  cor- 
poration itself  was  insolvent.  But  will  insolvency  alone 
establish  personal  liability  on  the  part  of  the  officers?  In 
many  of  the  states  there  are  statutory  provisions  making 
officers  and  directors  personally  responsible  for  the  liabilities 
of  a  corporation  under  certain  circumstances,  as  when  they 
have  been  guilty  of  fraudulent  acts.  But  all  such  personal 
liability  for  corporate  wrongs  is  based  on  the  principle  that 
where,  through  fraud  or  carelessness  in  the  management  of 
its  affairs,  the  corporation  cannot  respond  to  lawful  claims 
arising  from  its  contracts,  the  responsible  officers  or  directors 
will  have  to  answer.  The  same  is  true  where,  through  dis- 
honesty on  the  part  of  the  officers,  the  corporation  is  rendered 
incapable  of  responding  in  a  sum  sufficient  to  satisfy  the 
judgment.  But  insolvency  alone,  taken  in  the  abstract,  and 
unattended  by  any  other  controlling  factor,  should  not  form 
the  basis  of  individual  responsibility,  and  the  frequent  refusal 
to  hold  officers  liable  because  of  failure  to  allege  or  establish 
want  of  solvency  of  the  corporation  is  in  itself  misleading. 
And  why  should  insolvency  alone,  when  not  caused  by  fraud 
or  dishonesty  on  the  part  of  the  officers,  make  them  person- 
ally answerable  for  the  torts  of  the  corporation  any  more  than 
for  its  contract  liabilities?  It  is  not  difficult  to  comprehend 
the  reluctance  of  some  courts  to  hold  officers  and  directors 
personally  liable  where  the  element  of  malice  or  wilfulness  is 
wanting.  In  other  words,  the  tendency  not  to  hold  officers 
or  directors  responsible  for  infringements  unwittingly  com- 
mitted, or  where  the  question  of  infringement  is  not  free  from 
doubt,  is  often  because  of  the  conduct  of  such  defendants  sub- 
sequent to  notice  of  the  infringement  being  brought  to  their 
attention.  Regardless  of  any  primary  obligation  on  the  part 
of  a  corporation,  the  officers  or  directors  responsible  for  the 
continuance  of  the  infringement,  after  knowledge  of  the  com- 
plainant's claim,  become,  if,  ihdeed,  they  are  not  already, 
joint  tort  feasors  and  are  answerable  as  such-  Many  decisions 
apparently  seek  a  modification  of  the  rule  to  the  extent  of 
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exempting  officers  and  directors  from  liability  where  they 
have  not  knowingly,  and  with  improper  motives,  participated 
in,  or  directed  the  commission  of,  the  infringing  acts.  But 
this  is  in  the  face  of  the  rule  that,  as  with  other  infringers, 
knowledge  that  the  article  manufactured  and  sold  did  infringe 
is  immaterial. 

The  theory  upon  which  the  individual  liability  of  officers 
has  been  denied  is  that  an  artificial  person,  the  corporation 
alone,  is  the  guilty  actor,  and  none  of  its  members  or  officials 
legally  participate,  as  individuals,  in  acts  done  by  it.  This 
view  is  so  contrary  to  the  fundamentals  of  the  law  of  torts  and 
so  in  conflict  with  sound  reason  that  it  is  impossible  longer  to 
accord  it  serious  consideration. 

The  affirmance  of  the  liability  of  officers  and  directors  rests 
on  the  ground  that  all  who  take  part  in  a  tort  or  trespass  are 
liable,  and  a  man  cannot  retreat  behind  a  corporation  and  es- 
cape liability  for  a  tort  in  which  he  actually  participated.  In 
brief,  every  voluntary  perpetrator  of  a  wrongful  act  of  manufac- 
ture, use  or  sale  is  a  tort  feasor,  becomes  ipso  facto  an  infringer, 
is  legally  responsible,  and,  in  addition  to  being  enjoined,  may 
be  made  to  respond  in  damages.  If  there  is  any  authority  for 
holding  that  officers  and  directors  of  an  infringing  corporation, 
acting  as  its  agents,  are  exempt  from  injunction  and  accounta- 
bility  for  their  own  tort  of  infringement,  it  is  the  only  instance 
known  to  the  law  where  an  agent  may  plead  his  agency  in 
avoidance  of  liability  for  wrongs  committed  by  him.  There  is 
no  foundation  in  law  for  any  such  doctrine. 
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THIRD   ANNUAL   MEETING. 

ASSOCIATION  OF  AMERICAN  LAW 

SCHOOLS. 

Hot  Springs,  Virginia,  August  S6,  190S,  S  P.  M. 

The  third  annual  meeting  of  the  Association  of  American 
Law  Schools  conrened  at  the  Homestead  Hotel,  Hot  Springs, 
Virginia,  on  Wednesday,  August  26,  1903,  at  3  P.  M.,  the 
President,  Simeon  E.  Baldwin,  of  Yale  University  Law  School, 
in  the  chair ;  E.  W.  Huffcut,  of  Cornell  University,  College  of 
Law,  Secretary. 

The  President :  The  hour  has  arrived  for  opening  the 
annual  meeting  of  the  Association  of  American  Law  Schools. 
The  first  business,  according  to  our  regular  order,  is  the  roll 
call  of  the  schools.  The  schools  will  be  called  by  the 
Secretary  in  their  order,  and  it  is  requested  that  as  each 
school  is  called  those  gentlemen  who  are  present  represent- 
ing that  school  will  arise  and  give  their  names  so  plainly 
that  the  stenographer  can  take  them  down.  I  will  also  ask 
all  gentlemen  who  make  remarks  or  who  make  motions  dur- 
ing the  session  to  give  both  their  name  and  state  in  full  as 
they  arise  and  are  recognized  by  the  Chair  in  order  that  the 
report  of  our  proceedings  may  be  accurate. 

The  roll  call  showed  that  of  the  thirty-seven  members  of  the 
Association,  the  following  schools  (twenty-six  in  number)  were 
represented  by  the  delegates  named  : 

Boston  University  Law  School :  Edward  A.  Ilarriman. 

Chicago  University  Law  School :  Joseph  H.  Beale,  Jr., 
Julian  W.  Mack,  James  P.  Hall. 
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Cincinnati  Law  School :  Lawrence  Maxwell,  C.  M.  Hep* 
burn,  Francis  P.  James,  W.  P.  Rogers. 

Columbia  University  :  Francis  M.  Burdick. 

Columbian  University :  Henry  St.  George  Tucker,  W.  R. 
Vance,  Channing  Rudd,  Charles  W.  Needham. 

Cornell  University :  E.  W.  Huffcut. 

Denver  University  Law  School :  Lucius  W.  Hoyt. 

Harvard  University :  Eugene  Wambaugh,  James  Barr  Ames. 

University  of  Illinois :  Oliver  A.  Harker,  Charles  C.  Pickett, 
James  B.  Scott. 

Indiana  University  :  George  L.  Reinhard. 

University  of  Iowa :  Emlin  McClain. 

Iowa  College  of  Law :  Charles  A.  Dudley. 

University  of  Maine:  W.  E.  Walz. 

University  of  Michigan :  James  H.  Brewster. 

University  of  Minnesota :  Alfred  F.  Mason. 

University  of  Missouri :  John  D.  Lawson,  E.  W.  Hinton. 

New  York  University :  L.  J.  Tompkins,  Clarence  D. 
Ashley. 

Northwestern  University :  Frederick  C.  Woodward. 

University  of  Pennsylvania :  William  E.  Mikell. 

St.  Louis  Law  School :  Frederick  N.  Judson,  William  W. 
Keysor,  William  S.  Curtis. 

St.  Paul  College  of  Law :  Hiram  F.  Stevens. 

Stamford  University :  James  P.  Hall. 

University  of  Tennessee :  Henry  H.  IngersoU. 

Western  Reserve  University :  Alexander  Hadden. 

University  of  Wisconsin :  Eugene  A.  Gilmore,  H.  S. 
Richards. 

Yale  University:  Simeon  E.  Baldwin. 

The  President:  This  completes  the  organization  of  the 
meeting.  It  is  customary  at  this  point  in  the  proceedings  to 
have  a  committee  appointed  to  nominate  officers  for  the  year 
ensuing. 

Upon  suggestion  that  a  committee  of  five  be  appointed  by 
the  Chair,  the  President  appointed  as  the  Committee  on  Nomi- 
nations the  following : 
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Henry  H.  Ingersoll,  of  the  University  of  Tennessee. 
Lawrence  Maxwell,  of  the  Cincinnati  Law  School. 
James  Barr  Ames,  of  Harvard  University. 
Henry  St.  George  Tucker,  of  Colnmbian  University. 
Charles  C.  Pickett,  of  the  University  of  Illinois. 

The  President:  There  is  another  committee  which  it  is 
customary  to  appoint  at  this  time,  namely,  a  committee,  con- 
sisting of  three,  to  audit  the  Treasurer's  report.  If  there  is 
no  objection,  I  will  appoint  as  that  committee  Clarence  D. 
Ashley,  of  New  York;  Professor  James  H.  Brewster,  of 
Michigan,  and  W.  E.  Walz,  of  Maine.  The  report  of  the 
Treasurer  will  be  presented  later,  and  then  it  will  be  referred 
to  this  committee  that  I  have  just  named. 

The  Secretary :  The  minutes  of  the  last  meeting  of  the  As- 
sociation, held  at  Saratoga,  have  been  printed  and  distributed 
to  the  members,  and  I  suppose  some  action  should  be  taken 
in  regard  to  the  adoption  of  those  minutes. 

The  President:  I  suppose,  gentlemen,  you  have  all  either 
seen  a  copy  or  had  an  opportunity  to  see  a  copy  of  those 
minutes. 

James  Barr  Ames,  of  Harvard  University:  I  move  that 
the  minutes  of  the  last  meeting  as  printed  be  approved. 

The  motion  was  seconded  and  adopted. 

The  President :  This,  I  believe,  concludes  our  preliminary 
business,  and  it  is  now  my  duty  to  address  you  on  some  sub- 
ject to  be  selected  by  a  newcomer  into  office,  and  I  have 
chosen  one  suggested  by  our  debates  of  last  year — the  subject 
of  elementary  law,  a  necessary  stage  of  legal  education. 

The  President  then  delivered  his  address. 

{The  Address  follows  these  Minutes,) 

The  President :  The  discussion  of  the  papers  which  may  be 
presented  will  take  place  at  the  close  of  the  presentation  of  the 
papers. 

We  will  now  listen  to  a  paper  by  Professor  Curtis,  of  the 
St.  Louis  Law  School,  on  Examinations  in  Law  Schools. 
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William  S.  Curtis,  of  the  St.  Loais  Law  School,  then  read 
his  paper  on  Examinations  in  Law  Schools. 

{The  Paper  follows  these  Minutes,) 

The  President :  Gentlemen,  you  will  now  give  your  atten- 
tion to  the  report  of  the  Treasurer  for  the  past  year. 
The  Treasurer  then  presented  the  following  report : 

Trbasurer's  Report. 
August  27,  1902— August  26,  1903. 

Dr. 

To  balance  as  per  last  report  *, $228  65 

dues  of  thirty-six  members, 360 

interest  on  depositi 4  97 

$693  62 

Cr. 

Bj  postage, $5  00 

express  on  reports, 9  26 

printing, 7  26 

expenses  Executive  Committee  meeting, 172  75 

balance  with  Ithaca  Trust  Company, 399  36 

-J $693  62 

E.   W.   HUPFCUT, 

Treasurer. 
*  This  includes  ten  dollars  from  a  school  not  yet  elected. 

The  President:  The  report  is  referred  to  the  Auditing 
Committee. 

The  next  order  of  business  is  the  report  of  the  Executive 
Committee. 

The  Secretary  presented  the  report  of  the  Executive  Com- 
mittee as  follows : 

Report  of  Executive  Committee. 

The  Executive  Committee  presents  the  following  report  of 
its  proceedings  since  August  27,  1902. 

On  June  26,  1903,  the  Committee  met  in  New  York  City, 
Messrs.  Baldwin,  McClain,  Beale,  Kirchwey  and  Huffcut 
being  present. 


REPORT  OF  EXECUTIVE  COMMITTEE.        655 

The  following  resolations  were  unanimoaslj  passed  by  the 
Committee  and  referred  to  the  Association  for  such  action  as 
it  may  deem  proper : 

JResolved,  That,  in  the  opinion  of  the  Executive  Committee, 
the  first  requirement  of  the  sixth  article  of  the  Articles  ojf 
Association  means  that  students,  when  admitted  to  the  School, 
shall  as  a  general  rule  (subject  only  to  occasional  exceptions 
in  special  cases)  possess  the  qualifications  therein  stated. 

Resolved^  That  the  incoming  Executive  Committee  be 
requested  to  investigate  and  report  whether  any  members  of 
the  Association  fall  short  of  the  requirements  of  article  sixth 
of  the  Articles  of  Association. 

The  Committee  still  has  under  consideration  the  resolution 
concerning  the  establishment  of  a  periodical,  and  recommend 
its  submission  to  the  incoming  Executive  Committee. 

Respectfully  submitted, 

Simeon  E.  Baldwin, 

President. 
E.  W.  Hufpcut, 

Secretary. 

The  President:  As  bearing  on  the  last  item  of  the  com- 
mittee's report,  I  will  read  the  resolution  which  the  com- 
mittee have  had  under  consideration,  which  was  adopted  last 
year: 

Resolved^  That  the  Executive  Committee  be  requested  to 
consider  and  report  upon  the  feasibility  of  the  establishment 
and  publication  under  the  auspices  and  control  of  the  Associa- 
tion of  an  American  Law  School  Review. 

The  committee  has  considered  that  matter,  and  they  have 
made  some  progress,  but  they  have  concluded  that  they  would 
prefer  to  turn  the  subject  over  to  the  next  committee  for 
further  consideration. 

Gentlemen,  the  report  of  the  Executive  Committee  is  now 
before  you.     What  action  will  you  take  upon  it? 

William  P.  Rogers,  of  Cincinnati  Law  School:  I  should 
like  to  ask,  Mr.  President,  if  the  Chairman  would  again  read 
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the  proposition  or  the  resolution  coming  from  the  Executive 
Committee.  I  do  not  know  whether  a  motion  to  adopt  the 
report  of  the  committee  would  mean  that  we  adopt  the  resolu- 
tion, or  not,  until  I  hear  it  read  again. 

The  Secretary :  The  first  requirement  of  the  sixth  article 
is  as  follows : 

^'  It  shall  require  of  candidates  for  its  degree  the  completion 
of  a  high  school  course  of  study  or  its  equivalent." 

Then  the  article  goes  on  to  indicate  how  the  equivalent  may 
be  made  out. 

The  resolution  of  the  committee  is  that  this  means  that 
students  when  admitted  shall,  as  a  general  rule,  subject  only 
to  occasional  exceptions  in  special  cases,  possess  the  qualifica- 
tions  therein  stated. 

The  President :  The  order  of  procedure  would  naturally  be 
to  act  on  the  first  recommendation  of  the  committee. 

William  P.  Rogers :  I  move  you,  sir,  that  the  recommenda- 
tion of  the  committee  in  the  resolution  just  read  be  adopted 
by  this  Association. 

The  motion  was  seconded. 

William  S.  Curtis,  of  the  St.  Louis  Law  School :  I  should 
be  quite  unwilling  to  have  this  Association  adopt  a  resolution 
embodied  in  such  weak  language.  I  have  read  the  resolution 
before,  and  it  struck  me  then  as  being  too  weak ;  so  this  state- 
ment of  mine  now  is  somewhat  deliberate.  The  resolution 
means  that  a  student  shall  have  this  preliminary  education  at 
the  time  of  his  entrance,  and  then  there  is  a  saving  clause 
which  destroys  all  the  effectiveness  of  the  resolution.  I 
would  like  to  hear  it  read. 

The  Secretary  (reading) :  "  Subject  only  to  occasional  ex- 
ceptions in  special  cases." 

William  S.  Curtis :  I  do  not  think  that  anything  of  that 
kind  can  be  adopted  by  this  Association. 
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William  A.  Meloy,  of  the  District  of  Columbia :  Will  you 
permit  me  to  read  this  as  I  have  read  it,  and,  reading  it  as  I 
should,  I  think  I  could  agree  with  the  resolution :  that,  in 
the  opinion  of  the  Executive  Committee,  the  first  require- 
ment of  the  sixth  article  of  the  Articles  of  Association  means 
that  students  when  admitted  to  the  school  shall,  as  a  general 
rule,  subject  only  to  occasional  exceptions  in  special  cases, 
possess  the  qualifications  therein  stated.  In  other  words,  it 
seems  to  me  that,  with  that  reading,  with  the  emphasis  upon 
the  words  in  that  way,  that  it  means  that  the  general  rule  is 
to  be  followed  in  all  cases  except  where  there  are,  for  special 
reasons,  exceptional  causes  for  a  departure.  Now,  it  is  not 
every  man  who  may  in  the  end  tower  at  the  high  round  of  the 
ladder  of  legal  fame  that  starts  out  in  life  with  an  academic 
education.  We  have  known  in  the  past  history  of  the 
American  Bar  men  who  have  come  from  the  humblest  sur- 
roundings of  life,  and,  without  means,  either  hereditary  or 
otherwise,  to  give  them  any  public  education,  especially  of  an 
academic  or  collegiate  character.  Shall  we  estop  those  men 
as  they  climb  single-handed  by  the  force  of  native  will? 
Shall  we  say  to  them  that  we  close  the  door  to  them  because 
we  have  a  rule  in  our  profession  that  they  cannot  come  to  the 
Bar  without  having  first  obtained  an  academic  education  ?  I 
think,  gentlemen,  it  is  very  wisely  provided  that  in  such  a 
special  case  as  that  we  may  forego  the  rule  and  let  the 
genius  come  in. 

L.  J.  Tompkins,  of  New  York  University  :  I  should  like  to 
call  attention  to  the  condition  that  exists  in  New  York  under 
the  Regents  of  the  state.  According  to  their  law,  the  degree 
of  LL.B.,  as  well  as  the  degree  in  most  of  the  other  profes- 
sional schools,  cannot  be  granted  by  any  of  the  institutions 
which  are  subject  to  the  Board  of  Regents  unless  the  student 
has  presented  a  certificate  which  is  the  equivalent  of  a  four 
years*  high  school  course ;  but  there  is  a  saving  clause  in  the 
Regents*  rule  to  the  effect  that  students  may  be  admitted  to 
the  school  by  presenting  three  years*  or  an  equivalent  of 
42 
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three  years*  high  school  course,  with  the  understandiDg  that 
they  will  make  up  the  additioDal  twelve  counts,  or  odc  year 
of  high  school  training,  within  the  year.  The  question  that 
suggested  itself  to  my  mind  was  just  exactly  how  that  would 
be  met ;  whether  or  not  there  are  some  of  the  schools  in  the 
state  of  New  York  that  have  adopted  that  particular  rule.  I 
know  at  least  one  or  two  that  have.  It  seems  to  me  that  the 
resolution  as  it  stands  at  present  would  preclude  the  member- 
ship of  those  particular  schools. 

Joseph  H.  Beale,  Jr.,  of  Chicago  University  Law  School : 
I  should  like  to  have  the  member  of  the  Executive  Committee 
who  is  on  the  floor  explain  the  exact  meaning  of  this.  The 
requirement  of  the  constitution,  which  we  could  not  amend, 
calls  for  a  certain  preliminary  education  for  those  who  are  to 
receive  from  the  law  schools  the  degree  of  LL.B.  Now,  that 
we  have  not  proposed  to  change.  The  question  arose,  how- 
ever, whether  a  student  must  have  possessed  that  qualification 
when  he  was  admitted  to  a  school  a  member  of  this  Associa- 
tion, or  whether  a  school  might  be  a  member  of  this  Associa- 
tion and  allow  anyone  to  come  to  its  lectures,  to  be  a  member 
of  the  school,  and  upon  completing  a  high  school  education  at 
any  time  during  the  course,  thereupon  to  get  a  degree.  It 
was  the  opinion  of  the  Executive  Committee  that,  slr  a  general 
thing,  this  requirement  of  a  preliminary  education  must  be 
met  before  the  student  was  admitted  to  the  school,  but  we  did 
not  feel  justified  in  proposing  as  the  sense  of  the  existing  arti- 
cle, whatever  our  private  views  may  have  been  as  to  the  advis- 
ability of  it  as  an  original  question,  that  no  student  should 
ever  be  admitted  to  any  school  a  member  of  this  Association 
except  high  school  graduates.  We,  therefore,  provided  that 
in  special  cases  special  students  might  be  admitted  to  schools 
members  of  this  Association  without  a  high  school  education, 
but  we  carefully  limited  it  in  such  a  way  that  those  should  be 
special  students  in  the  true  sense,  and  could  not  form  the  bulk 
of  all  the  students  at  the  school.  We  are  not  proposing,  there- 
fore, what  we  should  propose  if  we  were  asked  for  our  own 
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original  opinion  as  to  the  proper  qualifications  for  admission  to 
law  schools.  We  are  proposing  what  we  believe  to  be  the  real 
meaning  of  an  article  adopted  several  years  ago. 

The  President :  The  question  is  on  the  adoption  of  the  vote 
recommended  by  the  committee,  which,  if  you  adopt  it,  will 
read  as  follows : 

Resolved^  That  the  first  requirement  of  the  sixth  article 
of  the  Articles  of  Association  means  that  students  when  ad- 
mitted to  the  school  shall,  as  a  general  rule — subject  only  to 
occasional  exceptions  in  special  cases — possess  the  qualifica- 
tions therein  stated. 

The  resolution  v?as  adopted. 

The  President :  The  second  recommendation  of  the  com- 
mittee is  as  follows : 

Resolved^  That  the  incoming  Executive  Committee  be  re- 
quested to  investigate  and  report  whether  any  members  of  the 
Association  fall  short  of  the  requirements  of  article  sixth  of 
the  Articles  of  Association. 

Gentlemen,  what  is  your  pleasure  in  regard  to  that  recom- 
mendation ? 

On  motion,  the  resolution  was  adopted. 

The  President :  The  motion  also  included,  I  believe,  the 
general  adoption  of  the  report,  which  will  include  sending  for- 
ward to  the  next  committee  the  further  consideration  of  the 
resolution  in  regard  to  a  law  school  magazine. 

The  report  of  the  committee  was  adopted. 

The  President :  Next  in  order  is  the  discussion  of  the  papers 
which  have  been  read.  The  discussion  will  be  in  order  now 
on  the  subject  first  presented,  namely,  "  The  Study  of  Ele- 
mentary Law  in  Law  Schools,  or  as  a  Stage  in  Legal  Educa- 
tion." 

William  P.  Rogers,  of  Cincinnati  Law  School :  It  is  with 
very  great  deference  to  the  author  of  this  paper,  the  President 
of  this  Association,  that  I  beg  to  differ  with  him  in  many  of 
the  conclusions  to  which  he  has  arrived  in  the  paper.  The 
question  of  elementary  law  in  the  schools  does  not  occur  to 
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me  to  be  the  same  as  whether  the  case  or  the  text  book  system 
shall  be  used.  I  do  not  believe  that  we  may  conclude  because 
a  school  has  adopted  what  is  known  as  the  case  system  that  it 
therefore  fails  to  teach  elementary  law.  I,  of  course,  then  do 
not  think  the  context  of  the  paper  is  indicated  by  the  subject 
of  the  paper,  because  I  suppose  there  is  no  law  school  which 
does  not  in  its  course  in  some  way  cover  the  subject  of  elemen- 
tary law.  I  also  believe  there  is  no  school  which  uses  the 
text  book  system  that  more  thoroughly  emphasizes  the  princi- 
ples of  common  law  than  do  the  schools  which  teach  by  the 
case  system ;  therefore  I  think  the  question  indicated  by  the 
announced  subject  of  the  paper  is  rather  whether  or  not  ele- 
mentary law,  as  a  distinct  subject,  should  be  taught  in  law 
schools  before  proceeding  with  the  other  subjects  of  the 
course.  Coming,  then,  to  what  is  the  substance  of  the  paper 
rather  than  to  what  is  its  subject,  we  find  it  to  be  an  old  ques- 
tion— one  which  has  frequently  been  discussed  in  this  Associa- 
tion. It  has  often  been  before  the  Section  of  Legal  Education, 
and  has  been  very  much  discussed  outside  of  this  organization 
in  the  legal  journals  of  the  country.  There  are  now  fourteen 
schools  which  have  adopted  and  teach  what  is  known  as  the 
case  system.  These  schools,  it  seems  to  me,  do  not  particu- 
larly care  whether  others  adopt  and  teach  the  case  system  or 
not.  I  know  of  no  school  or  no  individual  adopting  what  is 
known  as  the  case  system  with  any  other  motive  in  view  than 
that  of  benefiting  the  students  who  attend  the  school.  It  is 
not  done  with  a  view  of  being  popular  with  other  law  schools, 
or  with  a  view  of  trying  to  have  other  schools  follow  the  exam- 
ple. The  sole  purpose  is  to  give  students  of  the  law  what  is 
thought  to  be  the  most  thorough  training. 

I  happen  to  be  connected  with  a  school  which  has  adopted 
this  system.  I  believe  the  schools  which  have  not  done  so, 
and  the  teachers  who  have  not  followed  closely  this  system,  do 
not  understand  what  the  schools  are  doing  which  have 
adopted  it,  because  I  know  of  no  teacher  using  the  system 
who  does  not  in  some  degree  also  use  text  books.     The  teach- 
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ing  is  principally  by  the  use  of  cases,  and  the  text  book  is 
used  collaterally  for  reference.  The  other  schools  make  the 
text  book  the  principal  thing,  and  refer  to  cases  for  illustration 
of  principles.  I  do  not  think  it  can  be  justly  claimed  that 
the  case  system  tends  to  make  the  case  lawyer,  within  the 
sense  in  which  the  author  of  the  paper  uses  the  expression 
"case  lawyer,**  because  I  know  of  no  more  thorough  drill 
in  principles  than  is  the  careful  study  of  cases.  In  their 
arguments  before  the  courts,  attorneys  use  cases  almost  exclu- 
sively to  establish  the  principles  for  which  they  contend. 
They  analyze  the  case,  carefully  stating  the  facts,  then  apply- 
ing to  these  facts  the  rules  of  law  there  stated.  This  is 
exactly  what  those  of  us  who  teach  by  the  case  system  require 
students  to  do.  Our  students  have  a  book  of  cases;  not 
selected  without  care,  but  a  book  of  cases  which  follow  closely 
the  principles  and  the  subdivisions  found  in  text  books.  We 
have  them  study  these  cases  consecutively.  They  study  the  facts 
found  in  the  case,  and  then  analyze  the  case  thoroughly. 
The  principles  of  law  involved  in  the  case  are  brought  out  and 
applied  to  the  facts.  This  the  students  do  standing  on  their 
feet,  thus  learning  to  do  in  the  class  what  the  successful  law- 
yer does  in  the  court.  So  I  think  the  charge,  if  it  may  be  so 
called,  that  this  method  tends  to  make  case  lawyers  of  students 
is  not  true,  but  rather  the  reverse  is  true.  It  develops  stu- 
dents in  the  principles  of  the  law.  The  illustration  given  by 
the  President  was  an  excellent  one.  He  said  that  a  certain 
Harvard  professor  taught  his  students  by  showing  them  a  fish 
and  asking  them  to  describe  it.  They  thus  had  before  them 
an  illustration  of  the  subject.  Now,  that  is  exactly  what  is 
done  in  the  case  system.  We  give  to  the  young  man  that 
which  takes  the  place  of  the  specimen,  the  case.  We  have 
him  analyze  it,  instead  of  reading  some  description  of  it  or 
the  conclusions  arrived  at  by  some  one  else  who  has  studied 
it.  As  in  the  case  of  the  young  man  who  starts  originally 
with  the  fish  as  a  specimen,  so  with  the  young  man  who  has  a 
case  for  his  law  book. 
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The  text  writer  went  to  the  case  for  his  rules  of  law  found 
in  his  treatise.  I  imagine  that  no  judge  sitting  on  the  bench 
would  accept  as  conclusive  a  legal  proposition  found  in  a  text 
book  without  first  examining  the  authority  to  which  the  text 
refers,  to  see  whether  or  not  it  is  sustained  by  the  principles 
there  found.  So  it  seems  to  me  that  the  question  which, 
above  all,  is  most  important  is.  Does  the  study  of  the  case 
system  ground  one  in  legal  principles  ?  If  it  does,  then  un- 
questionably it  is  the  best  method  of  teaching  law.  As  I 
say,  those  who  have  adopted  it  are  they  who  most  earnestly 
stand  for  it.  Those  who, have  practiced  it  the  most  believe  in 
it  most.  We  have  concluded  from  observation  that  those  who 
do  not  believe  in  it  are  those  who  have  not  practiced  it.  They 
have  simply  seen  it  from  the  outside.  I  know  of  no  school 
which,  once  having  adopted  the  case  system,  has  abandoned 
it.  I  know  of  no  man  who  has  given  it  a  real  trial  who  con- 
demns it.  To  my  mind,  this  is  the  highest  recommendation 
of  the  system  :  that  those  who  have  used  it  most  believe  most 
in  it,  and  those  who  have  used  it  least  care  least  for  it.  This 
is  the  best  evidence  of  its  merits. 

James  Barr  Ames,  of  Harvard  University:  I  do  not  wish 
to  engage  in  any  discussion  on  the  merits  of  the  case  system 
of  teaching.  You  remember  the  remark  of  the  court  to  coun- 
sel who  was  arguing  very  strenuously  on  one  occasion,  "  Why 
do  you  labor  so  ?  the  court  is  with  you.**  Now  I  feel  that  way 
in  regard  to  the  case  system.  The  battle  is  fought.  It  is  a 
mere  question  now  how  quickly  it  will  make  its  way  all  over 
the  country.  I  will  mention  one  fact  which  carried  great  con- 
viction to  my  mind.  Many  years  ago  there  were  four  mem- 
bers of  the  faculty  in  Harvard,  of  whom  two  were  believers  in 
the  case  system  and  two  were  opposed  to  it.  Gradually,  with- 
out any  warning,  the  two  opponents  of  the  case  system  pre- 
pared case  books  and  began  to  teach  by  the  case  method,  and 
those  two  have  written  more  in  favor  of  the  case  system  than 
any  other  two  men  that  I  know  of.  But,  on  the  other  point, 
I  would  like  to  say  a  word.     I  am  not  quite  sure  in  what 
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sense  the  writer  of  the  paper  used  the  term  ''  elementary 
law/'  He  spoke  of  the  difference  between  contract  and  tort 
as  a  matter  which  should  be  brought  to  the  attention  of  a 
student  early  in  his  career.  He  spoke  in  the  same  way  of  the 
difference  between  public  wrongs  and  private  wrongs.  I  go 
along  with  him  entirely.  I  do  not  think  anyone  would  differ 
with  him.  I  should  suppose  that  no  teacher  would  begin  the 
subject  of  torts  without  explaining  the  essential  difference 
between  a  tort  and  a  breach  of  a  contract,  and  the  difference 
between  a  tort  and  a  crime.  The  teacher  of  contracts  would 
explain  at  the  outset  the  difference  between  a  true  contract 
and  a  quasi  contract.  Those  elementary  distinctions  are  easily 
mastered.  If  the  student  is  thrown  at  once  into  the  real  diffi- 
culties of  the  subject,  he  picks  them  up,  as  a  matter  of  course. 
What  we  at  Cambridge  have  always  been  opposed  to  is  a 
special  course  upon  elementary  law.  We  think  it  is  a  waste 
of  time.  If  it  is  a  question  of  the  philosophy  of  law,  that 
belongs  not  at  the  beginning,  but,  if  anywhere,  at  the  end  of 
the  course,  and  in  my  opinion  it  is  a  subject  which  should  be 
reserved  for  the  elect.  I  do  not  believe  that  most  law  students 
are  qualified  to  grapple  with  that  subject.  We  have  a  course 
on  comparative  jurisprudence,  an  optional  course,  taught  by 
an  excellent  instructor  and  generally  about  twenty  men  in  the 
third  year  class  attend.  Those  men  get  very  much  from  it, 
bat  if  the  whole  class  attended  I  feel  very  sure  that  only  a 
few  would  carry  much  away.  But  I  come  back  to  the  main 
point,  that  the  idea  of  teaching  elementjiry  law  as  a  separate 
course  implies  a  misconception  of  the  true  nature  of  a  law 
school.  One  who  believes  in  having  an  elementary  law  course 
must  look  upon  a  law  school  very  much  as  he  would  upon  a 
high  school — that  it  is  a  question  of  learning  lessons.  Now, 
it  seems  to  me  that  any  person  who  is  fit  to  study  law  at  all 
should  study  it  as  a  lawyer  would  study  it.  A  law  student  is 
not  a  school  boy,  but  a  man ;  he  is  able  to  deal  with  concrete 
cases  that  have  been  decided  nearly  as  well  as  he  will  deal  with 
them  when  he  is  forty  years  old ;  he  is  perfectly  competent  to 
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work  out  for  himself  the  general  principle,  and  in  doing  that, 
as  I  said  before,  he  has  to  acquire  the  essential  things  that 
can  be  derived  from  the  study  of  elementary  law.  If  he  has 
a  special  course,  he  is  simply  wasting  the  time.  As  Professor 
Beale  said  last  year,  it  will  all  have  to  be  gone  over  again. 
I  think,  if  I  may  say  so,  that  the  writer  of  the  paper,  with 
whose  fundamental  conclusion  I  entirely  agree — that  it  is  prin- 
ciples and  not  cases  that  we  are  after — I  think  he  looks  at  the 
subject  of  the  student  studying  law  somewhat  as  a  young  man 
who  came  to  us  some  years  ago  to  enter  the  school  and  told  us, 
wholly  unconscious  of  any  humor  in  his  remark,  that  he  had 
been  studying  the  principles  of  law  at  New  Haven  for  two 
years  and  he  had  come  up  to  Cambridge  to  get  the  cases.  He 
went  into  the  first  year  class.  I  found  that  in  dealing  with 
the  concrete  problem  of  law  his  knowledge  of  elementary  law 
did  not  put  him  in  any  respect  ahead  of  the  men  who  were 
fresh  from  college.  That  has  been  my  experience  invariably, 
that  the  men  who  have  been  learning  elementary  law,  as  they 
call  it,  who  have  been  reading  the  summaries  of  other  people, 
really  have  a  mass  of  confusion  in  their  minds. 

J.  H.  Webb,  of  Yale  University :  I  venture  to  say  that  the 
student  referred  to  by  Professor  Ames  had  probably  an  unfor- 
tunate experience  with  junior  examination  papers  in  New 
Haven,  and  hence  went  to  Cambridge  with  this  fairy  tale. 

With  respect  to  the  so-called  two  methods  of  law  teaching, 
I  venture  to  say  that  if  the  Bar  of  our  city  were  suddenly 
notified  at  six  o'clock  .this  evening  that  they  were  to  sit  down 
to  pass  the  examinations  of  the  State  Committee  for  admission 
to  the  Bar,  or  the  graduating  papers  of  either  Yale  or  Har- 
vard, Columbia  or  Cornell,  or  any  other  reputable  law  school, 
a  very  small  percentage  only  would  be  able  to  pass.  I  hazard 
another  conjecture  that  if  the  entire  teaching  force  of  the 
Harvard  Law  School  were  to  be  required  at  once  to  sit 
down  to  the  papers  that  were  used  at  New  Haven  last 
June,  many  of  them  would  fail  to  pass  the  entire  examina- 
tion ;   and  I  am  quite  sure  that  if  the  teaching  staff  of  Yale 
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were  to  be  likewise  suddenly  confronted  with  the  Harvard 
papers,  we  would  not  perhaps  fare  any  better,  and  perhaps 
worse.  It  seems  to  me  that  this  battle  between  the  alleged 
text  book  system  and  the  so-called  case  system  is  a  mere  waste 
of  words.  We  are  all  engaged  in  endeavoring  to  teach  the 
principles  of  jurisprudence  to  young  men.  Every  instructor 
differs  in  his  method ;  and  any  instructor  that  is  worth  anything 
must  follow  very  largely  his  own  method.  We  are  to  convey 
these  principles  to  the  young  men  in  the  most  effective  way 
that  we  can.  I  do  not  wish  to  stand  here  and  defend  the  use 
of  the  text  book  as  the  only  method.  A  good  text  book  is 
sometimes  as  difficult  to  put  your  hand  on  as  a  good  case  to 
convey  to  students  the  principles  which  the  trained  lawyer 
readily  finds  in  the  study  of  cases.  The  most  effective  result, 
I  believe,  requires  the  use  of  both  text  books  and  cases.  We 
must  use  cases  intelligently  and  constantly,  but  the  student 
should  have — and  I  believe  at  the  beginning  rather  than  at 
the  end  of  his  course — a  general  outline  of  elementary  law. 
He  will  then  be  the  better  enabled  to  recognize  and  compre- 
hend a  legal  principle  when  he  takes  up  the  critical  and  sys- 
tematic study  of  the  leading  cases. 

James  Barr  Ames :  Mr.  President,  we  are  fortunate  in  hav- 
ing with  us  an  eminent  English  barrister,  and  I  tHink  it  would 
be  very  agreeable  to  us  all  if  we  could  hear  some  remarks  from 
him  on  this  subject. 

The  President:  I  am  very  sure,  gentlemen,  that  we  shall 
be  very  much  pleased  to  hear  from  Sir  Frederick  Pollock. 

Sir  Frederick  Pollock,  of  London,  England  :  Mr.  President 
and  Gentlemen,  I  have  listened  with  very  great  interest  to  the 
two  papers  which  have  been  read.  It  seems  to  me  that  there 
is  an  inevitable  tendency  for  the  subjects  of  those  two  papers 
to  run  into  one  another,  and  ultimately  into  the  battle 
between  the  case  system  and  the  text  book  system.  I  cannot 
throw  any  direct  light  on  the  controversy.  We  have  not  yet 
come  in  England  to  the  stage  of  having  definite  theories  on 
legal  education.     Our  experiments  have  been  very  much  ham- 


666  ASSOCIATION   OF   AMERICAN   LAW   SCHOOLS. 

pered  by  causes  which  it  would  be  irrelevant  to  explain  here. 
In  fact,  every  teacher  who  has  taken  up  the  matter  seriously 
in  England  has  not  only  gone  his  own  way,  but  had  to  go  his 
own  way,  because  there  was  no  established  system  he  could 
follow.  I  am  free  to  confess  that,  with  certain  reservations, 
my  sympathies  are  very  much  with  the  case  system,  but  that 
does  not  at  all  exclude  a  careful  consideration  of  the  relation 
of  general  elementary  introduction  to  instruction  in  definite 
subjects. 

There  is  one  incidental  criticism  I  should  like  to  make  at 
this  point,  in  the  nature  of  a  plea  protestando.  Your  Presi- 
dent referred  in  the  usual  terms  of  commendation  to  the  work 
done  in  Justinian's  name  by  Tribonian  and  his  companions. 
At  one  time  I  paid  some  attention  to  the  Roman  law,  and  I 
was  by  no  means  filled  with  admiration  for  what  Justinian  did 
or  the  manner  in  which  it  was  done.  To  the  best  of  my 
belief,  the  so-called  codification  of  Justinian  was  a  clumsy, 
bombastic,  pretentious  and  very  ill-arranged  compilation.  No 
doubt  it  did  preserve,  so  far  as  it  went,  the  admirable  mate- 
rials from  which  it  was  compiled.  But  it  preserved  those 
materials  which  Justinian's  commissioners  thought  fit  to  pre- 
serve by  destroying  all  the  rest ;  that  is,  by  destroying  a  great 
deal  of  histoVy  and  also  of  doctrine  which  would  now  be  of 
the  greatest  interest  to  us.  It  is  perfectly  true  that  Justinian 
ordaiued  a  system  of  elementary  legal  instruction.  What 
did  that  system  do  ?  Remember,  the  Eastern  Empire  did  not 
come  to  an  end  immediately  or  soon  after  the  reign  of  Jus- 
tinian. It  went  on,  roughly  speaking,  for  about  eight  cen- 
turies and  a  half.  What  did  the  official  scheme  of  Justinian 
do  for  legal  science  during  those  eight  centuries  ?  What  was 
contributed  to  the  world's  knowledge  of  law  or  to  the  develop- 
ment of  any  legal  principle  whatever  by  the  orientalized 
Greeks  who  masqueraded  as  Romans  ?  Absolutely  nothing. 
At  least,  I  have  never  seen  it  stated  or  suggested  that  juris- 
prudence owes  anything  to  the  Byzantine  Empire  after  Jus- 
tinian.    I  do  not  think  that  is  very  brilliant  testimony  to 
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the  success  of  Justinian's  system  of  legal  education.  There 
was  more  real  promise  of  growth  in  the  rough  customals 
framed  in  semi-barbarous  Western  kingdoms  on  fragmentary 
versions  of  the  Theodosian  Code. 

Now  as  regards  the  question  of  an  elementary  course  of  law, 
in  England  I  do  not  think  we  have  faced  it.  I  am  aware  of 
only  one  book  which  can  be  said  to  attempt  to  provide  such  a 
course,  and  that  is  Sir  William  Markby's  "Elements  of  Law/* 
a  book  which  is  perhaps  rather  to  be  classed  in  the  literature 
of  "  General  Jurisprudence  "  than  in  the  learning  of  the  Com- 
mon Law.  The  problem  is  one  of  very  great  difficulty.  I  am 
rather  apt  to  think,  subject  to  correction  from  those  who  have 
had  more  experience,  that  the  best  kind  of  introductory  course 
might  be  a  course  on  courts  of  justice  and  their  jurisdiction. 
It  seems  to  me  that  the  student  who  is  introduced  to  cases 
should  know  something  about  the  courts  and  the  way  in  which 
they  work.  I  do  not  see  how  you  can  plunge  a  student  into 
the  discussion  of  a  case  before  he  knows  what  is  meant  by  a 
declaration  and  a  plea,  by  judgment  for  the  plaintiff  or  judg- 
ment for  the  defendant.  All  those  preliminary  elements  might 
be  put  into  a  course,  which  would  necessarily  be  to  some  extent 
historical,  dealing  with  the  judicial  system.  My  experience  is 
that  a  young  student  never  sees  the  point  of  anything  until  you 
begin  to  give  it  to  him  in  the  concrete ;  and  this  is  one  reason 
for  adhering  in  the  main  to  the  case  system.  Then  I  have  also 
found  great  difficulty  in  making  beginners  see  the  difference 
between  what  is  authority  and  what  is  not.  The  commencing 
student's  view  is  that  law  is  something  you  have  to  read  in 
order  to  pass  an  examination,  and  it  does  not  matter  in  what 
book  you  find  it,  so  long  as  you  find  something  neat  and  com- 
pact that  can  be  reproduced  on  paper.  I  think,  on  the  whole, 
that  the  most  effective  way  of  destroying  this  delusion  is  to 
confront  the  student  as  early  as  possible  with  the  working 
apparatus  of  the  law,  with  cases  and  decisions  and  the  discus- 
sion of  their  effect.  True,  there  are  some  subjects  in  which 
you  cannot  very  well  start  with  cases,  the  leading  definitions 
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and  rules  being  older  than  any  reported  decisions  which  a 
student  can  profit  by.  I  do  not  suppose  my  learned  friend, 
Professor  John  C.  Gray,  of  Harvard,  refers  his  students  to  any 
decided  case  to  show  them  what  an  estate  in  fee  simple  is.  I 
apprehend  that  he  would  consider  Littleton's  text  (which  is 
recognized  as  authority)  sufficient  for  that  purpose.  In  some 
other  subjects  the  law  has  really  been  made  by  learned  opinion 
working  in  the  absence  of  definite  authority  and  afterwards 
adopted  by  the  courts.  Most  of  our  modern  law  of  agency  is 
really  Story,  for  example,  and  there  is  no  reason  for  conceal- 
ing that  fact  from  the  student.  In  short  (like  all  systems),  the 
case  system  should  be  used  with  a  great  deal  of  adaptation 
to  the  particular  subject,  to  the  individual  genius  of  the  teacher, 
possibly  to  the  age  and  standing  of  the  individual  student ; 
but,  on  the  whole,  I  think  it  is  a  proposition  warranted  by  the 
experience  of  all  branches  of  learning  that  the  sooner  you  can 
get  a  man  in  contact  with  facts  the  better.  There  was  an  old- 
fashioned  kind  of  law  teaching,  which  to  my  mind  very  much 
resembled  the  obsolete  way  of  teaching  the  classics  by  reading 
and  construing  the  texts  without  ever  looking  at  a  Greek  work 
of  art ;  in  short,  without  paying  any  attention  to  what  the 
Germans  call  the  Realien.  I  use  the  German  word  for  the 
reason  that  we  have  no  equivalent  for  it  in  English.  In  the 
Common  Law  we  have  our  Mealieriy  which  are  the  decisions  of 
the  courts  and  the  reasons  given  for  them,  and  I  do  think  that 
the  sooner  you  can  get  your  student,  if  he  has  any  brains  at 
all,  in  contact  with  the  real  substance  of  which  the  law  is  made 
the  better. 

I  think  the  objection  has  been  made  by  some  people  that 
teaching  cases  is  teaching  nothing  but  a  series  of  decisions  on 
points.  Well,  to  that  I  do  not  agree.  Of  course,  if  you 
believe  that  law  is  simply  what  Judge  So-and-so  chooses  to 
decide,  or  what  the  Legislature  of  this  or  that  state  chooses  to 
enact,  you  have  nothing  but  a  series  of  discontinuous  points. 
If  you  believe  that  the  common  law  is  an  organic  system  of 
thought  which  develops  itself  through  cases,  but  is  not  fully 
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contained  in  any  one  case ;  that  it  is  a  living  and  coherent 
branch  of  human  thought  just  as  much  as  history  or  philoso- 
phy, then  I  think  you  will  regard  the  cases  as  illustrations  of 
a  continuous  process,  and  I  do  think  they  are  both  more  au- 
thentic and  more  impressive  illustrations  than  the  statements 
of  even  the  ablest  text  writer  about  them.  But  I  am  free  to 
say  that  in  all  these  matters  we  must  be  very  much  guided  by 
experience  as  we  go  on.  I  think,  if  I  may  venture  to  express 
myself  so  strongly,  that  it  would  be  disastrous  for  this  Asso- 
ciation, or  any  similar  body,  to  attempt  to  impose  any  dog- 
matic restriction  upon  the  work  of  the  teachers  of  the  law. 
I  should  not  wonder  if  the  case  system,  modified  by  using  the 
early  books  of  authority  where  cases  are  not  available,  and 
the  text  book  system  modified  by  the  free  use  of  cases  for  illus- 
tration were  to  come  around  in  the  hands  of  able  teachers  to 
be  not  so  very  diiferent  after  all. 

Perhaps  I  may  be  allowed  to  add  a  few  words  on  the  topic 
of  examinations,  as  to  the  limit  of  three  or  four  hours,  as  the 
time  to  be  given  to  answering  questions  on  any  one  paper. 
The  experience  of  our  universities  is  that  three  hours,  and  not 
four,  is  the  proper  limit.  We  have  always  found  that  two 
papers  of  three  hours  each  in  the  day  are  as  much  as  the  best 
man  can  do  justice  to. 

I  am  much  interested  by  the  suggestion  made  by  Mr.  Curtis 
as  to  calling  in  outside  members  of  the  Bar  to  act  as 
examiners.  We  have  done  that  at  our  universities  for  many 
years ;  indeed,  it  is  the  prevailing  usage  to  add  at  least  one 
practicing  member  of  the  Bar,  or  at  any  rate  one  who  is  not 
engaged  in  the  teaching  of  law,  to  the  official  examiners.  We 
attach  a  great  deal  of  importance  to  keeping  the  universities 
as  much  as  possible  in  touch  with  the  world  of  practice ; 
though,  for  various  reasons,  we  cannot  give  much  practical 
instruction.  I  think  all  the  members  of  the  law  faculties 
of  Oxford  and  Cambridge  would  agree  that  the  invitation 
of  external  examiners  to  act  in  the  higher  law  examinations  is 
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useful  and  beneficial.     The  same  practice  has  been  followed 
by  other  examining  bodies  of  university  rank. 

The  President :  We  will  very  naturally  pass,  gentlemen, 
from  the  discussion  of  one  paper  to  the  other.  The  Chair  is 
ready  to  hear  further  remarks  on  the  second  paper,  as  well  as 
upon  the  first.  If  there  is  no  further  discussion  desired,  we 
will  hear  the  report  of  the  Auditing  Committee. 

Clarence  D.  Ashley,  of  New  York  University :  The  Audit- 
ing Committee,  Mr.  President,  has  examined  the  Treasurer's 
report  and  the  vouchers  submitted  to  it.  All  the  items 
charged  by  the  vouchers  are  correct.  Owing  to  the  acci- 
dental failure  of  the  Treasurer  to  bring  his  bank  book,  we 
are  unable  to  pass  upon  an  item  deposited  in  the  bank.  The 
committee,  therefore,  instructs  me  to  report  and  suggest  that 
the  Treasurer's  report  lie  over  until  next  year,  and  be  passed 
by  the  then  Auditing  Committee  with  the  report  that  he  shall 
then  submit,  at  which  time  he  probably  will  have  his  bank 
book  with  him. 

The  President :  If  there  is  no  objection,  the  report  will  be 
received  and  the  suggestion  made  by  the  committee  fol- 
lowed. 

Next  in  order  is  the  report  of  the  Nominating  Committee. 
Is  that  committee  ready  to  report  ? 

Henry  H.  Ingersoll,  of  the  University  of  Tennessee :  The 
Committee  on  Nominations  request  me  to  report,  suggesting 
the  following  names  for  officers  of  the  Association  for  the  en- 
suing year : 

For  President :  Ernest  W.  Huficut,  of  Cornell  University. 

For  Secretary-Treasurer :  William  P.  Rogers,  of  the  Cin- 
cinnati Law  School. 

For  members  of  the  Executive  Committee :  F.  H.  Richards, 
of  the  University  of  Wisconsin ;  George  W.  Kirchwey,  of  Col- 
umbia University ;  Joseph  H.  Beale,  Jr.,  of  Harvard  Univer- 
sity. 
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The  Committee  directs  me  to  say  that  they  think  the  plan 
of  having  one  member  of  the  Executive  Committee  retire  each 
year,  and  have  two  remain,  an  advisable  one;  and,  in  view 
of  the  faithful  services  of  Mr.  McClain,  they  thought  it 
proper  to  relieve  him  from  further  service,  and  ask  Mr. 
Richards  to  take  the  place  of  Mr.  McClain. 

The  officers  for  next  year,  as  nominated  by  the  Nominating 
Committee,  were  then  elected. 

The  President :  Gentlemen,  now  is  the  time  for  the  presen- 
tation of  any  miscellaneous  business. 

W.  E.  Walz,  of  the  University  of  Maine :  I  should  like  to 
move  that  the  incoming  Executive  Committee  be  instructed  to 
arrange  for  a  discussion  of  the  text  book  system  and  the  case 
system  at  our  next  annual  meeting,  leaving  it  entirely  to  the 
Executive  Committee  to  arrange  the  matter  as  they  wish.  I 
would  suggest  that  we  assign  five  or  eight  minutes  to  each 
speaker,  selecting  representatives  to  speak  from  the  different 
law  schools,  and  selecting  larger  or  smaller  law  schools  as  they 
deem  best,  because  a  large  law  school  may  favor  one  system 
and  a  smaller  one  may  find  another  system  more  convenient. 
I  would  like  to  make  this  motion  with  the  idea  that  it  should 
be  left  to  the  discretion  of  the  Executive  Committee  to  do  in 
this  matter  what  they  think  best. 

William  W.  Keysor,  of  the  St.  Louis  Law  School :  I  second 
the  motion. 

A  Member :  Does  the  gentleman's  motion  contemplate  a 
discussion  of  all  other  systems  as  well  as  the  text  book  system 
and  the  case  system  ? 

W.  E.  Walz :  I  will  put  it  in  this  form  : 

Resolved,  That  the  incoming  Executive  Committee  be  in- 
structed to  arrange  for  a  discussion  of  the  case  system  and  the 
text  book  system  of  study  at  our  next  annual  meeting. 

It  seems  to  me  that  as  the  two  systems  are  really  opposed  to 
each  other  a  discussion  of  those  two  systems  would  be  better,  and 
to  have  some  other  year  a  discussion  of  such  systems  as  present 
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a  combination  of  both.  I  see,  however,  no  objection  to  an 
amendment  which  would  include  all  other  systems,  although  it 
seems  to  me  to  be  better  to  leave  the  resolution  as  it  is,  and 
have  another  resolution  to  that  effect  come  in  at  some  subse- 
quent meeting. 

The  resolution  was  lost. 

The  President:  Gentlemen,  I  believe  this  concludes  the 
business  before  the  Association.  I  declare  the  meeting  ad- 
journed sine  die. 

E.  W.  HUFFCUT, 

Secretari/. 


THE  STUDY  OF  ELEMENTARY  LAW, 
A  NECESSARY  STAGE  IN  LEGAL  EDUCATION. 


BY 


SIMEON   E.   BALDWIN, 

OP  NEW  HAVEN,  CONNECTICUT. 

The  thought  of  our  day  moves  mainly  along  two  lines — 
the  evolution  in  all  things  wrought  by  time  and  the  correla- 
tion of  forces,  whether  of  matter  or  of  mind.  To  the  profes- 
sion to  which  we  belong,  it  has  brought  a  new  sense  of  the 
unity  and  permanence  of  what  is  essential  in  law,  and  of  the 
passing  and  shifting  character  of  all  that  is  not  essential  in  it. 
It  has  made  law  a  larger  thing.  It  has  set  it  in  a  larger  place. 
It  has  correlated  it  to  the  whole  family  of  social  sciences,  of 
which  it  is  both  child  and  king.  I  am  not  sure  that  what  is 
often  called  social  science  has  a  right  to  such  a  name.  If  it 
have,  then  social  science  must  be  a  general  term  in  which  is 
comprehended  every  science,  dealing  with  the  relations  of  man 
to  mankind.  Legal  science  is  the  science  dealing  with  the 
relations  of  man,  as  a  member  of  organized  political  society, 
to  that  society  and  through  that  society  to  mankind.  Legal 
science  is  then  a  narrower  term  than  social  science.  It  looks 
only  to  or  through  what  belongs  to  organized  political  society. 
But  what  is  an  organized  political  society  ?  Out  of  what  con- 
ditions does  it  arise?  What  differentiates  it  from  human 
society  at  large  ? 

These  questions  reach  far.  They  belong  to  the  domain  of 
jurisprudence,  and  must  be  studied  wherever  and  whenever 
that  is  taught.  But  jurisprudence  and  law,  as  these  terms  are 
commonly  used,  are  not  convertible.  Jurisprudence  deals 
more  with  generals  ;  law,  more  with  particulars.  Law  schools 
have  for  their  main  office  the  imparting  of  such  a  knowledge 
of  the  legal  principles  and  rules  prevailing  in  some  one  partic- 
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ular  political  community,  as  will  justify  the  learner  in  pro- 
fessing his  ability  to  expound  and  apply  these  in  practice, 
agafnst  all  comers,  as  occasion  may  arise.  What  is  it  that 
has  made  the  law  of  this  particular  society  different  from  that 
of  any  other  ?  In  what  does  this  difference  consist  ?  How 
shall  principles  and  rules  be  so  marshaled  as  best  to  show 
this?  How  shall  their  slow  evolution  be  made  clear?  How 
much  of  accident,  how  much  of  order,  has  there  been  in  their 
development  ?  What  light  can  be  thrown  on  this  by  history, 
by  the  philosophy  of  history,  by  psychology,  by  physical 
geography  ?  At  some  stage  in  legal  education  questions  like 
these  must  be  answered.  Shall  it  be  at  the  outset  or  at  the 
close,  or  at  some  intermediate  point  by  the  way  ? 

Law,  again,  is  both  science  and  art — a  philosophy  and  a 
trade.  How  does  one  best  learn  the  trade  terms  and  trade 
methods?  How  in  a  trade  of  word  and  argument  does  one 
best  acquire  that  sleight  of  mind  which  takes  the  place  of 
sleic^ht  of  hand  in  the  trades  of  handicraft  ?  Our  trade  mas- 
ters  are  the  courts.  How  shall  the  apprentice  be  best  taught 
to  shape  himself  to  such  modes  of  approaching  them  as  may 
serve  most  the  advantage  of  clients — to  such  modes  of  learn- 
ing the  lessons  which  courts  daily  teach  as  will  give  him  the 
real  meaning  of  their  judgments,  the  true  ratio  decidendi 
of  their  opinions?  At  what  stage  of  his  education  shall  he 
be  first  brought  to  the  close  consideration  of  these  features  of 
his  future  trade;  at  the  outset  or  at  the  close,  or  at  some 
intermediate  point  of  his  progress? 

It  is  the  main  purpose  of  this  Association  to  try  to  answer 
questions  like  these.  We  have  some  right  to  speak  with 
authority — the  authority  due  to  experience  and  to  numbers. 
Of  the  stronger  American  law  schools  a  large  majority  are 
represented  here,  and  among  their  representatives  are  some  of 
those  who  have  been  longest  in  the  work  of  instruction.  Of 
the  fourteen  thousand  men  who  are  in  all  the  law  schools  of 
the  country,  about  eight  thousand  are  studying  in  those  belong- 
ing to  this  body. 
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Among  English-speaking  peoples,  it  is  undisputed  that 
Americans  have  thus  far  provided  the  best  facilities  for  edu- 
cation for  the  Bar.  They  were  driven  to  it  by  necessity. 
Their  system  of  government  was  one  that  rested  not  on 
personal  authority,  not  on  historical  tradition,  not  on  polit- 
ical necessities,  but  on  written  law ;  and  it  was  a  law  higher 
than  any  which  their  legislatures  could  make  or  unmake. 
Who  was  to  apply  this  higher  law  ?  Who  was  to  say  which, 
in  any  case  of  doubt,  was  the  higher  ?  On  its  proper  under- 
standing and  execution,  its  just  administration,  its  adapta- 
tion and  readaptation,  from  time  to  time,  to  fast  changing 
social  conditions,  hung  the  safety  of  the  state.  For  all  this 
it  looked  to  its  lawyers — made  by  inevitable  circumstances 
both  a  creative  and  a  conservative  governing  aristocracy. 
They  were  to  lead  in  its  constitutional  conventions,  in  its 
legislatures.  They  were  alone  to  officer  its  courts.  With 
these  things  in  view,  the  American  law  student,  as  soon  as  the 
United  States  attained  political  independence,  was  subjected 
to  a  careful  training.  It  was  at  first  found  in  the  office  of 
some  leader  of  the  Bar.  Here  was  he  first  set  to  reading  such 
works  as  Montesquieu,  Grotius,  Puffendorf,  Vattel,  Hale's 
History  of  the  Common  Law,  the  Institutes  of  Justinian,  and 
perhaps  a  few  books  of  the  Pandects,  and  then  given  Black- 
stone's  Commentaries,  Wood's  Institutes,  and  the  later  volumes 
of  the  English  Law  Reports.^  Whatever  else  might  be  omitted, 
in  any  case,  Blackstone's  Commentaries  never  were. 

^  To  illustrate  the  methods  of  this  period,  the  course  of  reading  maj  be 
compared,  taken  by  three  young  men,  of  whom  two  afterwards  attained 
diBtinction,  and  one  died  in  early  youth  : 

Ezra  Stiles,  Jr.  (Harv.,  James  Kent  (Yale,  John  Quincy  Ad- 

1778),  at  Portsmouth,    N.  1781),    Poughkeep-  ams   (Harv.,   1787), 

H.,  under    Judge  Parker,  sie,    N.    Y.,    under  Newburyport,  Mass., 

and  New  Haven,  Conn.,  un-  Judge  Benson.  under  Chief  Justice 

der  Chas.  Chauncey.                            Parsons. 

Burlamaqui's     Prmcipes  Grotius,     Puffen-  Robertson's  Hist. 

de  Droit  Naturel;  Monies-  dorf;  Smollett's,  of  Charles  V,  vol.  1, 

quieu,  de  C Esprit  de8  J^is ;  Hume's  and  Rapin's  (to  get  his  account 

Lord    Kames'    History  of  Histories    of    Kng-  of  feudalism ) ;  Vat- 
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Soon  came  the  first  law  school,  that  at  Litchfield,  Connecti- 
cut, first  opened  in  1784,  where  instruction  was  given  by 
elaborate  lectures  on  the  whole  field  of  law,  supported  by  ref- 
erences to  leading  cases  in  the  reports.  Later  law  schools 
followed  first  the  same  method,  and  then  added  to  it  recitations 
from  standard  text  books.  The  great  aim  was  to  acquaint  the 
student  with  the  principles  of  law  in  such  an  order  of  arrange- 
ment and  with  such  reference  to  their  historical  development, 
as  would  best  impress  them  permanently  upon  his  mind. 
Cases  were  used  mainly  to  support  or  illustrate  antecedent 
propositions.  They  were  regarded  less  as  sources  of  law  than 
as  channels  of  law.  So  far  as  office  instruction  went,  it  was 
in  the  same  direction.  For  nearly  a  hundred  years  this  was 
the  history — the  stationary  history — of  legal  education  in  the 
United  States.  It  ceases  to  be  stationary  in  the  seventh  dec- 
ade of  the  last  century.  A  forward  movement  came  which 
was  marked  by  three  great  events :  1.  The  creation  of  a  Com- 
mittee on  Legal  Education,  representing  the  whole  American 


Law ;  Blackstone ;  Wood's 
Maxims;  Wood's  Institutes; 
Co.  Litt. ;  Bacon's  Abr. ; 
Hawkins'  Pleas  of  the 
Crown ;  Gilbert's  Evidence, 
Devises  and  Tenures;  Law 
of  Bills  of  Exchange ;  Mol- 
loy,  de  Jure  Maritimo; 
Hale's  Abridgment;  Lex 
Testamentorum ;  Sullivan's 
Lectures ;  Bohun's  Insti- 
tutes ;  Boot  on  Suits  at  Law; 
Offic.  Cler.  Pac. ;  Burns'  Jus- 
tice; Dalrymple's  Institu- 
tions of  the  Laws  of  Scot- 
land, etc.;  Institutes  of  Jus- 
tinian and  part  of  the  Pan- 
dects; Pufiendorf;  Poul ton's 
Crim.  Law;  Salkeld'sRep.; 
1  an«l  2  Burrow ;  part  of 
Lord  Raymond's,  Holt's  and 
Shower's  Rep. 


land;  Hale,  History 
of  the'Comm.  Law 
of  England;  Black- 
stone. 


See    Memoirs    of 
Chancellor  Kent,  19. 


tel ;  Blackstone  (read 
three  times);  Sulli- 
van's Lectures; 
Wright's  Tenures ; 
Co.  Litt;  Wood's 
Institutes ;  Gilbert 
on  Evidence ;  Fos- 
ter's and  Hawkins' 
Pleas  of  the  Crown ; 
Bacon's  Pleas  and 
Pleading;  Institutes 
of  Justinian;  Bul- 
ler's  Nisi  Prius  ;  Bar- 
rington's  Observa- 
tions on  the  Statutes. 


See  Proceedings  of 
Mass.  Hist.  Soc.,  2d 
Series,  XVI,  315,  et 
stq. 


See    Literarv    Diary    of 
Ezra  Stiles,  111,  420. 
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Bar,^  and  its  report  on  that  subject  to  the  American  Bar  Asso- 
ciation in  1879,  urging  a  more  scholarly  and  thorough  train- 
ing for  the  profession.^  2.  The  extension  of  the  term  of  study 
required  for  a  bachelor's  degree,  in  two  law  schools,^  to  three 
years,  and  the  offer  in  another,^  which  still  adhered  to  the  two 
years  term,  of  two  years  more  of  advanced  study  for  bach- 
elors of  law,  leading  to  the  degree  of  doctor  of  civil  law.* 
3.  The  publication,  in  1870,  of  the  first  case  book  for  use  in 
law  school  instruction. 

I  have  named  these  events  in  the  reverse  order  of  time ; 
preferring  what  I  deem  their  order  in  relative  importance. 
The  first  brought  an  influence  to  bear  on  courts  and  legis- 
latures, which  has  proved  irresistible  in  advancing  the  require- 
ments for  admission  to  the  Bar.  The  second  helped  greatly 
to  make  that  advance  possible,  not  only  by  leading  to  a  gen- 
eral lengthening  of  the  term  of  study,  but  by  giving  a  higher 
legal  education  to  those  who  were  to  become  themselves  law 
teachers,  and  forcing  those  who  gave  it  to  them,  in  order  to  be 
able  to  face  their  classes,  to  broaden  their  own  reading  and 
thought  in  new  directions  and  in  all  directions.  The  third 
proved  the  beginning  of  a  new  theory  of  legal  instruction, 
according  to  which  its  main  end  should  be  to  encourage  and 
assist  the  student  in  the  study  and  analysis  of  judicial  prece- 
dents. 

That  the  work  of  the  American  Bar  Association  has  been 
great  and  useful  no  one  can  question. 

That  it  is  best  to  make  the  ordinary  term  of  legal  study 
three  years  is  one  of  the  fundamental  principles  of  this  Asso- 
ciation. That  it  is  well,  when  possible,  to  provide  opportunity 
for  further  study  in  new  fields,  for  any  already  bachelors  of  law 

^  By  the  American  Bar  Association  in  1878. 

*  American  Bar  Association  Reports,  Vol.  II,  209-236. 
'  Those  of  Harvard  and  Boston  Universities  in  1876. 

*  That  of  Yale  University  in  1876. 

^  The  history  of  the  beginnings  of  this  change  of  system,  which  has 
been  since  adopted  in  many  other  schools,  is  given  in  the  Journal  of  the 
American  Social  Science  Association,  XI,  123. 
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who  may  desire  it,  we  shall  all  agree ;  and  that  students  so 
entering  on  a  graduate  course  should,  if  they  successfully  com- 
plete it,  receive  an  appropriate  degree,  would  seem  to  rest  on 
hardly  less  disputable  ground. 

In  respect  to  the  third  of  the  events  of  which  I  have 
spoken,  the  publication,  in  1870,  of  Professor  Langdell's 
Selected  Cases  on  Contracts,  and  its  results,  opinions  differ. 
It  has  led  to  the  introduction,  at  several  of^  our  law  schools, 
of  a  system  of  instruction  fundamentally  different  from  that 
which  formerly  prevailed  there,  and  from  that  which  had  ever 
prevailed  at  any  seat  of  legal  education  in  the  history  of  the 
world.  ^^Die  Weltgeschichte  ist  das  Weltgemcht*'  was  the  wise 
saying  of  a  great  poet.  Was  the  world's  judgment,  formed 
and  expressed  during  the  long  course  of  ages  before  1870, 
wrong  on  this  point,  so  vital  to  the  question  of  what  a  sound 
legal  education  is  ? 

But  let  us  limit  the  inauiry  more  narrowly.  There  has 
never  been  a  country  in  which  this  new  mode  of  teaching  law 
could  have  been  possible  except  Great  Britain  and  its  depen- 
dencies and  the  United  States  and  their  dependencies.  In  no 
other  is  it  so  fully  conceded  that  judges,  if  they  do  not  make 
law,  make  it  certain  what  law  is.  In  no  other  is  there  such  a 
mass  of  authoritative  judicial  opinion  on  every  branch  of  pub- 
lic and  private  law.  In  one  respect,  the  United  States  offer  a 
more  favorable  ground  for  putting  Professor  Langdell's  theory 
into  practice  than  Grreat  Britain.  Only  in  the  United  States 
do  judicial  opinions  express  the  final  word  of  the  sovereign 
power.  The  courts  of  Great  Britain  must  bow  to  the  will  of 
Parliament.  The  will  of  the  Congress  of  the  United  States 
must  bow  to  the  courts  of  the  United  States.  The  will  of  the 
legislature  of  each  state  must  bow  to  the  will  of  its  highest 
court.  Here,  therefore,  the  opinions  of  the  courts  are — in 
Great  Britain  they  are  not — the  ultimate  source,  in  effect,  of 
written  authority.  On  the  other  hand,  the  unity  of  the  judi- 
cial system  of  Great  Britain,  with  its  one  final  court  of  appeal 
for  all  causes  arising  in  the  kingdom  proper,  and  another  final 
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court  of  appeal  for  all  causes  arising  in  her  dominions  bejond 
the  sea,  avoids  that  conflict  of  authority  vrhich  is  the  despair 
of  American  jurisprudence. 

We  were  told  last  year  by  one  of  our  number,  whose  con- 
nection with  two  great  universities  gives  deserved  weight  to 
his  opinions,  that  whatever  time  our  students  might  devote  to 
*  the  study  of  elementary  law  was  worse  than  wasted ;  that  no 
knowledge  was  gained  by  it  on  which  they  could  rely ;  and 
that  the  information  acquired,  if  any,  was  necessarily  super- 
ficial and  misleading.^  In  his  view,  and  in  the  view  of  quite 
a  number  of  American  law  teachers,  no  book  should  be  made 
the  direct  subject  of  class  room  instruction  in  an  American 
law  school  except  a  case  book. 

The  case  book  is  always  a  collection  of  cases  on  some  par- 
ticular topic.  From  its  pages,  aided  by  such  explanations 
and  additions  as  the  teacher  may  be  able  to  crowd  into 
his  hour,  the  student  must  extract  his  knowledge  of  the 
elementary  law  relating  to  that  subject;  and  after  wrestling 
in  succession  with  twenty  such  books  on  twenty  topics, 
must  be  left  to  construct  for  himself  an  ordered  and  sys- 
tematic body  of  the  elementary  law  relating  to  all  subjects, 
or  perhaps  be  referred  to  one  from  an  authoritative  source, 
only  at  the  close  of  his  third  year,  as  the  last  thing  to  look  at 
before  entering  the  Bar,  or  as  a  proper  precaution  before  meet- 
ing the  state  examiners.  Instruction  as  to  the  proper  study 
and  analysis  of  cases ;  as  to  their  place  in  judicial  history ;  as 
to  their  authority  and  the  limits  of  it ;  instruction  on  particu- 
lar topics  in  detail  based  largely  or  even  wholly  on  case  books, 
but  coming  after  a  general  knowledge  of  the  nature  of  the 
topic  and  the  outlines  of  its  field  have  been  otherwise  acquired 
— all  this  is  useful  and  right.  But  can  it  be  safe — can  it  be 
scientific — to  skim  over  in  a  few  lectures,  or  leave  for  consid- 
eration in  the  closing  months  of  a  law  school  course,  that 
orderly  statement  and  classification  of  legal  conceptions  and 
propositions  which  it  is  the  purpose  of  elementary  treatises  to 

^  Reports  of  the  American  Bar  ABSociation,  Vol.  XXV,  749. 
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make,  and  without  some  familiarity  with  which  no  one,  with 
the  amplest  library  to  consult,  can  know  where  to  look  for 
authority  on  any  point  ? 

The  practical  question,  then,  which  I  would  propose  for  our 
consideration  on  this  occasion  is  whether  what  we  may  for 
convenience  call  the  case  system  can  be  wisely  made  the  basis 
of  all  instruction  in  American  law  schools,  to  the  exclusion  of 
other  modes  of  teaching  the  history  and  character  of  those 
elementary  principles  and  rules  which  form  the  institutes  of  the 
science  we  profess.  The  main  argument  usually  urged  in  favor 
of  its  use  is  that  it  is  the  inductive  method,  and  that  only  in- 
ductive methods  can  be  tolerated  by  modern  science.  What 
is  the  meaning  of  the  term  ''  inductive  method,''  as  thus  used 
to  describe  a  method  of  learning  law  ?  It  must  be  the.  method 
of  proceeding  from  a  study  of  particular  decisions  in  particu- 
lar lawsuits  to  ascertain  by  induction  from  these  some  general 
rule  or  rules  of  action,  the  application  of  which  to  a  particular 
state  of  facts  it  was  the  purpose  of  each  decision  to  make.  It 
is,  in  the  language  of  the  logicians,  a  formal  illation  of  a  uni- 
versal from  singulars,  produced  by  the  mere  action  of  thQ  mind. 
It  has  little  resemblance  to  a  material  illation  of  a  universal 
from  singulars,  dependent  upon  an  objective  process  of  inves- 
tigating particular  facts.  In  studying  legal  problems,  facts 
are  mere  conditions  upon  which  the  reason  is  to  work,  and 
have  no  intrinsic  importance.  Every  judicial  decision  is,  of 
course,  a  fact.  But  the  fact  that  it  was  reached  in  a  certain 
case  is  of  no  philosophic  importance,  except  as  it  may  illustrate 
the  history  of  legal  science ;  and  that  to  a  beginner  at  least  is 
far  more  clearly  shown  by  leading  him  to  compare  the  institu- 
tional writers  of  successive  centuries,  Glanvil  with  Bracton, 
Blackstone  with  Kent.  Any  commendation,  therefore,  of  the 
inductive  method  as  the  only  scientific  manner  of  investigating 
natural  phenomena  and  physical  problems  is  irrelevant  to  the 
question  of  applying  the  inductive  method  in  legal  education. 
That  method  is  all  important  in  deriving  certainties  from  un- 
certainties, the  knowable  from  the  unknown.    But  it  is  worth- 
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less,  except  as  a  mode  of  mental  discipline,  when  applied  to 
deriving  known  principles  of  law  from  recorded  opinions  of 
certain  judges,  of  which  these  principles  are,  or  are  intended 
to  he,  the  foundation,  and  in  which  they  are  generally  named 
and  stated  with  more  or  less  of  formal  precision.  When 
thus  used,  it  becomes  more  properly  a  deductive  method, 
proceeding  from  analysis  to  synthesis. 

Bacon  revolutionized  the  processes  of  philosophy  with  respect 
to  the  study  of  the  physical  world.  He  left  them  where  Aris- 
totle left  them  with  respect  to  the  study  of  reasoning  from 
assumed  premises  to  logical  conclusions  by  pure  laws  of 
thought.  ^  He  left  them,  as  Aristotle  left  them,  in  their  appli- 
cation to  methods  of  legal  education,  and  we  have  his  own 
word  for  it.  In  his  De  Dignitate  et  Augmentis  Scientiarum^ 
the  father  of  the  inductive  philosophy  devoted  a  separate  title  ^ 
to  the  Sources  of  Law.  Unless,  he  says,  law  is  certain,  it 
cannot  be  just.  Hence,  that  law  is  best  "  quce  minimum  relin- 
quit  arbitrio  judicia,'*  ^  His  ideal  to  aim  at  was  the  formation 
of  an  official  code  of  written  law,  stated  with  such  clearness 
that  he  who  runs  might  read  it.  ^  Meanwhile,  for  the  better 
understanding  of  what  the  written  law  might  leave  doubtful, 
the  judgments  of  the  highest  courts  were  to  be  looked  to  as 
the  surest  guide.  They  were  to  be  arranged  and  digested  in 
order  of  time,  not  in  that  of  their  subject  matter,  since  npt 
only  the  decisions,  but  the  times  in  which  they  were  pronounced 
were  to  be  considered  in  estimating  their  due  authority.  This 
work  was  to  be  done  at  public  cost,  and  not  by  any  of  the 
judges,  lest  they  should  stuff  the  book  too  full  of  their  own 
opinions.^  Such  works,  however,  were  for  the  information  of 
the  lawyer  or  the  citizen.  So  far  as  they  set  forth  the  rules 
of  public  law,  they  were  also  proper  to  be  put  in  the  hands  of 
the  student  of  law.     Not  so  as  to  private  law.     This  must  be 

*  See  Sir  William  Hamilton's  Lectures  on  Logic,  Lect.  XVII. 
»Lib.  VIII,  Cap.  III. 

»  Works,  Ed.  of  1803,  VII,  441. 

*  Ibid.,  463,  Aphorism  LXVIII. 

»  Works,  VII,  457,  Aphorisms  LXXV,  LXXVL 
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taught  by  institutional  treatises,  set  out  in  clear  and  plain 
order,  ^^  not  omitting  some  subjects,  and  dwelling  too  long  on 
others,  but  touching  upon  each  briefly,  so  that  to  a  student 
afterwards  coming  to  read  the  whole  body  of  the  law  nothing 
may  appear  wholly  new,  but  as  that  of  which  some  little  notion 
had  been  previously  imparted  (levi  aliqua  notione  prcpceptum).''  * 

No  one  who  reads  this  chapter  of  Bacon's  philosophy  will 
question  his  attitude  towards  the  teaching  of  elementary  law. 
To  quote  his  very  words:  "Youths  and  novices  are  to  be 
prepared  for  receiving  and  imbibing  deeply  and  conveniently 
the  knowledge  and  the  difficulties  of  jurisprudence  by  insti- 
tutes.*'^ He  would  also  have  in  each  country  a  book  setting 
forth  its  legal  rules,  and  after  each  of  them,  which  is  to  be 
stated  in  brief  and  comprehensive  words,  adding  illustrations 
and  decisions  of  cases  best  fitted  to  explain  it  {decmones 
caauum  mazime  luculentop  ad  explicationevx)?  ' 

In  the  same  vein,  he  has  a  word  of  caution  for  us  who  are 
law  teachers.  Lectures,  he  says,  on  law,  and  the  exercises  of 
those  who  are  devoted  to  the  study  of  law,  should  be  so  framed 
and  ordered  as  all  to  tend  rather  to  quieting  than  exciting 
questions  and  controversies  as  to  what  the  law  is.  For  now, 
and  from  a  remote  antiquity,  too,  he  adds,  it  has  been  a  kind 
of  contest  between  all  law  teachers  how  to  multiply  doubts  and 
questions  as  to  the  law,  as  if  for  the  sake  of  showing  how  bright 
they  were.'* 

Bacon  took  pains  himself  to  prepare  an  elementary  law  book 
for  the  benefit  of  students.  His  Elements  of  the  Common  Law^ 
published  in  1630,^  came  at  once  into  use  as  a  text  book,  and 
held  its  place  as  such  until  the  close  of  the  next  century.^    In 

^  Ihvd.^  458,  Aphorism  LXXXI. 

^  Prmparandi  sunt  juvenes  et  navitii  ad  acieniiam  ei  ardwa  juris  cdlius  et 
commodius  haurienda  et  i'nU)ibenda  per  instilutiones.     Ibid, 

*  Ibid.f  459,  Aphorism  LXXXI  V. 

*  Ibid.,  Aphorism  XCIII. 

*  Works,  IV,  1-81. 

^  Theophilus  Parsons  dissuaded  John  Quincy  Adams,  when  a  student 
in  his  office,  from  reading  it,  saying  that  it  taught  rules  rather  than  prin- 
ciples.    Proc.  Mass.  Hist.  Soc,  2d  Series,  XVI,  412. 
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his  preface  to  ths^t  work,  he  observes  that  he  could  think  of  no 
way  in  which  he  could  essay  to  pay  his  debt  to  his  profession 
so  well  as  by  collecting  the  rules  and  grounds  dispersed 
throughout  the  body  of  the  laws  of  England,  for — to  quote  his 
words — "  hereby  no  small  light  will  be  given  in  new  cases  and 
such  wherein  there  is  no  direct  authority,  to  sound  into  the 
true  conceit  of  law  by  the  depth  of  reason  ;  in  cases  wherein 
the  authorities  do  square^  and  vary,  to  con6rin  the  law  and  to 
make  it  received  one  way;  and  in  cases  where  the  law  is 
cleared  by  authority,  yet  nevertheless  to  see  more  profoundly 
into  the  reason  of  such  judgments  and  settled  cases,  and  thereby 
to  make  more  use  of  them  for  the  decision  of  other  cases  more 
doubtful ;  so  that  the  uncertainty  of  law,  which  is  the  most 
principal  and  just  challenge  that  is  made  to  the  laws  of  our 
nation  at  this  time,  will  by  this  new  strength  laid  to  the  foun- 
dation, somewhat  the  more  settle  and  be  corrected."^ 

His  book  sets  forth  certain  rules,  it  will  be  recollected,  each 
being  followed  by  a  number  of  illustrations,  often  taken  from 
reported  cases.  To  these  cases,  however,  he  did  not  refer,'*  for 
he  says :  ''  I  judged  it  a  matter  undue  and  preposterous  to  prove 
rules  and  maxims ;  wherein  I  had  the  example  of  Mr.  Littleton 
and  Mr.  Fitzherbert,  whose  writings  are  the  institutions  of  the 
laws  of  England ;  whereof  the  one  forbeareth  to  vouch  any 
authority  altogether ;  the  other  never  reciteth  a  book  but  when 
he  thinketh  the  case  so  weak  in  credit  of  itself  as  it  needeth 
surety."^ 

One  of  the  former  Presidents  of  the  American  Bar  Asso- 
ciation, a  great  lawyer  and  law  teacher,  speaking  in  the  same 
vein,  has  said  that  cases  do  not  make  principles :  they  only 
illustrate  them ;  and  that  the  well- trained  student  has  a  higher 
learning  than  they  can  furnish.  '^  He  does  not,"  to  quote  his 
words,  "  need  to  wade  through  hundreds  of  volumes  of  books 

^  i,  e.  in  modern  phrase,  "square  oS\"  as  one  pugilist  confronts  another 
in  fighting  attitude. 
» Works,  IV,  10. 
'  In  the  original  edition. 
*Op.  cit.,  13,14. 
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to  see  whether  a  particular  point  has  been  somewhere  or  other 
decided.  He  knows  how  it  was  decided,  if  it  ever  was,  and 
how  it  ought  to  be  decided,  if  it  never  was."  ^ 

The  term  "  case  lawyer  '*  is  justly  one  of  reproach.  What 
does  it  mean?  He  is  a  case  lawyer  to  whom  the  natural  ap- 
peal to  authority  is  to  a  volume  of  reports.  He  is  a  case  law- 
yer to  whom  a  reported  case  is  anything  more  than  a  statement 
of  how  a  particular  court  decided  a  particular  cause  by  apply- 
ing particular  rules  to  particular  facts.  If  any  such  rule  was 
a  new  one,  the  decision  was  wrong,  unless  it  be  a  rule  consist- 
ent with  and  flowing  from  the  reason  of  the  law. 

To  what  end  is  an  opinion  formally  pronounced  by  a  court 
of  last  resort  ?  Certainly  its  primary  office  is  not  to  constitute 
a  source  of  supply  from  which  law  can  be  dug  out  by  pains  and 
difficulty.  It  is,  on  the  contrary,  at  its  best  when  it  makes  what 
the  law  as  to  a  certain  point  is,  and  how  it  applies  to  the  case 
in  hand,  most  clear  and  easy  of  apprehension.  Lord  Bacon 
well  observed  that  judgments  "  anchorce  legum  sunt^  ut  leges 
reipublicce,''^  They  serve,  that  is,  to  hold  the  law  firm  in  its 
place,  just  as  the  law  serves  to  hold  the  State  firm  in  its  place. 
But  the  State  was  before  the  law ;  the  law  before  the  judgment. 
A  case  is  worthless  unless  there  is  something  which  under- 
lies it. 

Fortunately  for  the  student  of  law,  these  underlying  propo- 
sitions or  principles  are  neither  numerous  nor  obscure.  In 
the  words  of  the  late  Chancellor  Hammond,  in  the  able  report 
to  the  American  Bar  Association  in  1892  of  its  Committee  on 
Legal  Education : 

"  No  conception  held  in  common  by  a  large  number  of  men, 
such  as  the  members  of  a  state  or  great  community,  can  be 
very  complex  in  its  nature  or  difficult  of  comprehension.  This 
may  be  taken  for  granted  as  one  of  the  laws  of  thought.*  Con- 
sequently, the  fundamental  notions  out  of  which  the  rules  of 
law  are  derived  must  be  of  this  simple  character,  since  it  is  in 

^  Edward  J.  Phelps,  Orations  and  Essays,  83. 
^  De  Augmenlis  Scientiarum^  Aphorism  LXXIII. 
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the  general  acceptance  and  uniformity  of  these  notions  that 
the  common  law  exists  as  such."^ 

The  case  system  turns  judges  into  oracles  or  idols.  It  tends  to 
put  the  student  back  into  the  ranks  of  those  of  former  generations 
who  thought  of  law  only  as  a  rule  prescribed  by  a  superior 
authority.  If  that  be  all  of  it,  it  may  well  be  sought  by  going 
to  the  highest  source  of  authority,  and  with  us  it  is  the  courts 
that  have  the  last  word  for  the  decision  of  every  right  or 
duty.  But  it  was  the  right,  the  duty,  or  the  absence  of  it,  on 
which  the  decision  hung;  it  is  these  that  must  be  known 
before  it  can  be  comprehended.  In  all  instruction  by  the  case 
system,  indeed,  in  actual  practice,  the  teacher  is  compelled  to 
supplement  and  support  his  work  by  reference  to  text  books 
and  statements  of  elementary  propositions,  and  by  more  or  less 
of  the  proper  classification  of  such  propositions.  The  case 
book  itself  may  not  begin,  but  conclude,  with  such  a  state- 
ment. The  instructor  is  forced  to  begin  with  one  oral,  and^ 
therefore  necessarily  meager,  inadequate,  and  imperfectly  ap- 
prehended. Is  he  taking  up  a  case  book  on  torts  ?  What  are 
torts  ?  Why  are  these  cases  classified  together  ?  The  in- 
structor or  the  case  book  must  first  explain  the  division  between 
torts  and  contracts ;  the  nature  of  quasi  contracts ;  of  a  legal 
obligation ;  of  any  obligation.  Is  he  carrying  his  class  through 
a  case  book  on  criminal  law  and  procedure  ?  How  do  public 
wrongs  differ  from  private  ones  ?  How  does  our  law  define  this 
crime  or  that  ?  What  is  burglary  ?  Why  send  the  inquirer  to 
some  ancient  case  for  the  answer,  when  the  definition  is  better 
stated  in  every  elementary  treatise  on  the  subject  ?  It  is  a  defini- 
tion to  be  learned  by  heart.  Let  him  learn  it  in  its  best  form. 
Is  it  said  that  he  will  remember  it  better  or  understand  it  bet- 
ter if  he  digs  it  out  for  himself  from  a  series  of  cases  ?  Is 
there  not  more  danger  that  the  conceptions  acquired  from  the 
earlier  ones  may  preoccupy  his  mind,  and  obscure  the  closer 
and  fuller  ones  given  in  the  later  ?  He  is  dealing,  we  must 
remember,  with  the  grammar  of  law ;  with  things  that  cannot 

^  Keports  of  the  American  Bar  Association,  Vol.  XV,  342. 
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be  controverted ;  with  things  that  every  lawyer  must  know 
and  have  at  his  instant  command.  The  young  man  who  has 
learned  by  heart  a  legal  maxim  or  definition  of  acknowledged 
authority  and  unexceptionable  phrase,  weighing  every  word, 
as  weigh  he  must,  in  order  to  learn  it,  has  put  an  arrow  in  his 
quiver  that  he  will  find  his  best  weapon  on  a  sudden  call.  I 
know  I  found  it  so  when  at  the  Bar.  I  know  that  no  argu- 
ment now  impresses  me  from  the  Bar  more  than  one  proceed- 
ing from  settled  principles,  with  no  reference  to  reported  cases. 
Who  has  ever  opened  the  first  book  of  the  Institutes  of  Jus- 
tinian, or  of  the  Digest,  without  feeling  his  mind  impressed 
by  that  stately  sequence  of  definitions  and  foundation  rules  ? 
They  need  no  explanation..     They  speak  for  themselves. 

In  any  country  governed  by  an  official  code,  it  will  hardly 
be  questioned  that  that  must  be  read  by  and,  so  far  as  it  may 
need  it,  explained  to  every  student  of  law.  That  code  will 
have  gathered  into  an  orderly  whole  whatever  is  most  impor- 
tant in  such  rules  of  conduct  as  may  have  been  established  by 
popular  usage,  judicial  precedents,  legislative  action.  There- 
after, all  prior  usage,  precedent,  legislation  will  be  studied  by 
the  beginner  mainly  for  the  help  they  give  in  understanding 
the  just  meaning  and  effect  of  the  language  of  the  code.  The 
day  may  come  when  he  will  have  the  leisure  and  ability  to  look 
at  them  as  part  of  national  or  universal  history;  but  if  it  comes 
while  he  is  yet  preparing  himself  for  admission  to  the  Bar,  it 
will  be  in  the  closing  stages  of  his  preparation.  The  same 
reasons,  though  with  a  less  necessity,  apply  to  the  student  of 
law  in  a  country  whose  law  is  still  unwritten.  It  is,  as  Sir 
Henry  Maine  has  so  well  said,  always  and  in  every  land 
written  out  unofficially  by  private  hands,  before  it  becomes  a 
matter  of  public  record.     Courts  are  its  echoes.* 

The  European  system  of  legal  education  has  always  been 
founded  on   that  of  the  Roman  Empire.     Roman  law  was 

^  The  respect  which  courts  feel  for  ''elementary  treatises  of  acknowledged 
authority,"  it  may  safely  be  said  often  exceeds  that  paid  to  any  judicial  opin- 
ions except  their  own.  See  Pennsylvania  Co.  vs.  Roy,  102  U.  S.  461,  456; 
The  Majestic,  166  U.  S.  375,  386. 
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taught  as  a  system  of  deductive  science.  The  Corpus  Juri% 
proceeds  from  assertions  of  principles  to  their  application  to 
various  cases.  The  Institutes  are  a  compendium  of  elementary 
law,  prepared  avowedly  as  a  law  school  text  book.  They  are 
followed  by  the  Digest  in  which  the  same  principles  are  more 
fully  stated  and  illustrated.  Then  came  the  statute  laws  of 
recent  times.  Can,  indeed,  in  the  nature  of  things,  a  science 
like  law  be  intelligently  taken  up  by  one  who  has  never  been 
introduced  to  an  acquaintance  with  its  fundamental  terms  and 
conceptions  ?  It  is  said  that  Professor  Agassiz  was  accustomed 
to  begin  his  instruction  in  ichthyology  by  giving  each  student 
a  fish  and  telling  him  to  describe  it.  It  was  not  a  bad  way. 
The  teacher  of  physical  science  has  this  advantage  over  us. 
But  can  we  learn  algebra  by  having  a  quadratic  equation  flung 
at  us  at  the  start  and  being  asked  to  explain  it  ? 

I  have  given  part  of  my  time  to  instruction  in  a  law  school 
since  1869.  I  have  published  a  case  book  on  a  topic  upon 
which  there  was  no  text  book  that  seemed  to  me  adapted  to 
class  room  work,  and  have  taught  from  it  to  third  year  students 
for  many  years.  I  think  it  impossible  to  teach  American  law, 
as  to  any  branch,  properly  without  frequent  reference  to  decided 
cases.  But  I  feel  no  less  confident  that,  at  the  beginning, 
every  law  school  must  set  before  the  incoming  class  the  out- 
lines of  law  in  general,  substantive  and  adjective,  in  orderly  and 
scientific  arrangement ;  and  that  it  should  be  done,  if  possible, 
by  the  best  teacher  in  the  faculty. 

Some  of  our  educational  theorists  undertook,  a  few  years 
ago,  to  carry  the  "  inductive  system  *'  into  our  primary  schools. 
The  multiplication  table  was  no  longer  taught.  Children 
were  to  be  gently  led  to  construct  one  for  themselves,  should 
they  deem  it  useful,  and  only  after  fully  apprehending  the 
methods  and  processes  on  which  it  rested.  They  tell  a  story 
of  a  little  girl — the  product  of  this  era — who  was  asked  by  an 
aunt  how  much  seven  times  six  made.  "Oh,  dear,*'  was  the 
reply,  "  I  worked  a  week  over  that  last  winter.     I  made  up 
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my  mind  it  was  either  40  or  42 ;    I've  forgotten  which,  and 
I  don*t  care  now,  for  we  have  got  through  multiplication/' 

There  are  those  who  would  conduct  our  high  schools  on  the 
same  theory,  and  let  the  scholars  study  what  they  like  and  as 
they  like,  without  the  drudgery  of  laying  a  foundation  first. 
A  Massachusetts  Latin  school  teacher  has  recently  complained 
of  the  captious  way  in  which  college  examiners  mark  the 
papers  presented  in  English,  and  condition  applicants  for 
admission  for  mistakes  in  spelling  or  diction.  Even  if  they 
were  bad  ones,  he  thought  they  should  be  overlooked,  if  the 
paper  showed  a  sound  appreciation  of  the  subject  from  a  liter- 
ary point  of  views.  Germany,  a  few  years  ago,  yielded  some- 
what to  suggestions  of  this  kind.  In  1892,  her  system  of 
secondary  education  was  revised  so  as  greatly  to  increase  the 
use  of  the  inductive  method  of  instruction,  and  lessen  the 
amount  of  grammatical  and  logical  training  previously  required. 
The  results  were  disastrous.  Those  who  passed  from  the  school 
to  the  university  were  found  to  be  lacking,  as  compared  with 
those  of  previous  years,  in  clear  thought  and  close  reasoning. 
A  general  conference  of  the  educational  authorities  was  held 
at  Berlin  in  1900  to  consider  the  situation,  and  in  1901  a 
new  ''school  order**  was  adopted,  showing  a  decided  rever- 
sion to  the  old  usages,  by  adding  seven  hours  a  week  more  of 
gymnasium  instruction  in  the  Latin  language. 

If,  then,  we  are  to  trust  the  experience  of  the  world,  to  teach 
law  by  cases  only  or  by  cases  mainly,  without  first  grounding 
the  learner  in  the  elements  of  the  subject,  is,  so  far  as  scientific 
methods  of  instruction  are  concerned,  to  begin  at  the  wrong 
end.  It  is  to  explain  the  foundation  of  a  building  by  examining 
the  roof,  or  rather  by  scrutinizing  a  few  of  the  shingles. 

Is  the  *'case  system*'  to  be  adopted  as  a  mode  of  mental 
discipline  or  as  strengthening  the  analytic  faculty  ?  No  serious 
study  fails  in  some  measure  to  discipline  and  reinforce  the 
mind.  But  at  the  time  of  life  which  the  law  student  has 
reached,  and  at  the  stage  of  education  to  which  he  must 
have  attained   in  order  to   be   fit   to   enter   on   professional 


SIMEON    E.    BALDWIN.  689 

stadies,  mental  discipline  must  be  relegated  to  a  secondary 
place.  The  American  high  school  or  academy  has  pushed 
itself  forward  until  the  best  of  them  now  hold  half  the 
field  formerly  occupied  by  our  older  colleges,  and  the  entire 
field  now  occupied  by  our  weaker  colleges.  They  have  come 
to  give  to  every  American  boy  his  best  chance  to  acquire  that 
texture  of  the  mind  which  is  the  best  gift  of  general  education. 
It  is  since  the  modern  extension — the  undue  extension — of  the 
elective  system,  in  the  fitting  school  more  than  in  the  college 
that  habits  of  intellectual  discipline  are  impressed.  There  are 
certain  studies  which  must  be  pursued  there,  for  the  simple 
reason  that  entrance  to  college  cannot  otherwise  be  gained. 
Whether  the  boy  likes  them  or  dislikes  them,  he  must  become 
their  master.  The  best  things  we  learn  in  early  life  are  the 
hardest  things  and  the  least  agreeable.  Every  man's  life  has 
its  irksome  duties,  and  he  who  has  not  learned  in  boyhood  to 
do  unwelcome  tasks  and  do  them  well,  enters  on  his  later  years 
under  a  sad  handicap.  James  Martineau  said  that  the  college 
study  which  had  done  him  the  greatest  good  was  advanced 
mathematics,  and  that  he  took  it  because  he  hated  it. 

The  students  in  the  law  schools  represented  here  have  had 
at  least  a  high  school  education  and  the  discipline  from 
enforced  tasks  performed  during  a  course  of  years  for  which 
it  stands.  If  they  have  added  a  college  course,  further  dis- 
cipline has  been  also  gained.  High  school  and  college  are 
fields  for  discipline.  It  is,  or  ought  to  be,  one  of  their  main 
and  peculiar  ends.  It  is  not  and  cannot  be  a  main  end  for  a 
law  school  to  pursue.  The  law  school  requires,  as  a  condition 
of  entrance,  what  presupposes  the  possession  of  a  fair  degree 
of  it.  But  the  law  school  has  but  one  object — to  teach  law, 
and  to  invigorate  and  reinforce  the  mind  only  as  every  science 
faithfully  pursued  strengthens  the  pursuer  in  the  chase. 

I  cannot  better  conclude  this  paper  than  by  recalling  atten- 
tion to  the  closing  passages  of  the  report  written  by  Chancellor 
Hammond   in   1892.     The  modern  view  (to  summarize  the 
conclusions  of  the  committee)  of  the  nature  of  human  law 
44 
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leads  directly  to  a  natural  and  practical  plan  of  elementary 
study.  Its  subject  matter  is  those  relations  of  men  to  the 
State  or  under  the  State  to  each  other  which  are  the  neces- 
sary result  of  membership  in  a  political  community.  These 
relations  exist  before  the  law  and  are  regulated,  not  created 
by  it.  They  give  rise  to  rights  and  duties.  It  makes  no 
difference  in  practical  effect  whether  the  right  or  duty  is  so 
plain  that  all  must  own  it,  or  one  resting  on  some  positive 
enactment.  In  either  case,  courts  enforce  it ;  in  neither  case 
do  they  create  it.  The  elements  of  the  law,  therefore,  must  be 
taught,  and  formally  taught,  to  every  student,  with  due  regard 
to  their  history,  but  with  first  regard  to  their  essential  char- 
acter. 

There  is  a  juristic  encyclopedia,  as  the  Germans  phrase  it, 
that  must  be  mastered  by  whoever  would  be  a  true  lawyer. 
It  must  receive  his  attention  at  the  beginning  of  his  course, 
and  at  the  close :  at  the  beginning  in  outline ;  at  the  close,  as 
he  reviews  his  work,  in  its  totality,  and  yet  in  outline,  too. 

It  is  the  natural  and  proper  aim  of  the  law  teacher  to 
impress  upon  his  classes  the  elements  of  law.  If  he  hdB  done 
that,  and  set  them  in  their  due  relations,  he  has  done  well. 
It  is  not  superficial  work;  it  is  the  only  foundation  work. 
Principles,  not  cases,  make  the  law. 


EXAMINATIONS   IN   LAW  SCHOOLS. 
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WILLIAM  S.  CURTIS, 

OP  ST.  LOUIS  LAW  SCHOOL. 

I  have  been  trying  to  make  clear  to  myself  that,  in  choosing 
for  a  subject  "  Examinations  in  Law  Schools/'  I  have  partly 
met  the  suggestion  of  our  President  for  last  year,  that  in  this 
Association  of  American  Law  Schools  we,  as  instructors  in 
law,  should  take  up  matters  of  detail.  To  get  the  proper 
point  of  view  I  have  been  reading  with  great  interest  the 
proceedings  at  the  meetings  of  the  American  Bar  Association 
as  far  as  they  relate  to  legal  education,  including  the  work  of 
the  Section  of  Legal  Education  and  the  work  of  our  Associa- 
tion of  Law  Schools.  From  the  very  beginning,  in  1878,  the 
interest  of  the  Bar  in  legal  education  has  been  very  clearly 
pronounced.  The  organization  of  the  Section  of  Legal  Edu> 
cation  has  made  room  for  more  complete  work. 

I  shall  not  undertake  to  review  the  current  of  discussion  in 
the  Section  during  the  ten  years  of  its  existence.  It  is  notice- 
able that  when  it  has  finally  resolved  to  recommend  a  measure 
to  the  Association  the  Association  has  approved  it,  and  when 
the  recommendation  has  taken  the  form  of  a  resolution  of  the 
Association,  and  gone  out  to  the  world,  favorable  response  has 
been  sure  to  follow.  Many  of  the  discussions  in  the  Section 
have  resulted  in  drawn  battles — notably,  that  one  upon  the  re- 
spective merits  of  the  text  book  and  case  methods  of  study 
and  instruction.  One  happy  result  of  this  discussion  is  the 
announcement  of  school  catalogues  that  both  methods  are 
employed,  and,  for  good  measure  and  to  complete  a  trinity, 
the  venerable  and  discredited  lecture  system  is  sometimes 
added.  I  believe  no  one  in  the  course  of  this  discussion  has 
had  the  temerity  to  suggest  that  the  case  method  in  its  purity 
and  in  the  last  analysis  is  a  resurrection  of  the  lecture  system, 
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but  I  do  expect  to  live  to  see  the  daj  when  some  modest  cata- 
logue will  announce  that  the  case  method  employed  has  been 
so  modified  as  to  combine  with  it  all  the  excellences  of  the 
lecture  and  text  book  systems,  and  to  eliminate  all  the  defects 
of  every  possible  method. 

After  our  drawn  battles  those  of  us  who  are  from  law  schools 
go  back  and  persist  in  our  errors  with  some  consistency.  The 
conservatism  inculcated  by  the  study  of  the  law  is  here  shown. 
If  our  schools  are  of  sufiScient  prestige  we  can  for  some  time 
with  impunity  commit  all  kinds  of  outrages  upon  our  students. 
But  really  the  leaven  is  working  all  the  time.  I  would  not 
have  the  outside  world  think  we  will  not  reform.  A  part  of 
our  conservatism  is  the  professional  unwillingness  to  admit. 
We  know  the  danger  of  it.  Any  lawyer  who  has  presented  a 
carefully  drawn  stipulation  of  facts  for  his  opponent's  signature 
understands  chat. 

We  go.  on  discussing  here,  strike  fire,  stoically  conceal  our 
emotions,  learn  a  great  deal,  refuse  to  admit  it — and  now  we 
have  before  this  Association  for  two  years  the  question  of  the 
advisability  of  a  course  in  elementary  law.  I  have  read  the 
debate  of  last  year  with  great  interest.  The  question  will  live ; 
I  am  unwilling  to  prejudge  it.  It  may  be  merely  a  part  of 
the  old  question  of  Case  Book  vs.  Text  Book.  I  do  not  know 
when  it  is  likely  to  be  finally  decided.  Concerning  it,  at 
present  I  admit  nothing;  but  I  have  no  doubt  that  when 
such  a  course  is  introduced  at  Cambridge  or  Chicago,  as  the 
case  may  be,  it  will  be  done  by  degrees  and  conservatively  in 
every  way.  I  rejoice  that  such  subjects  are  coming  before  the 
Association. 

And  I  am  now  to  present  to  you  the  subject — "  Examina- 
tions in  Law  Schools."  In  1901  Professor  Minor  read  a  paper 
before  the  Section  upon  "  The  Graduating  Examination.*'  I 
profited  by  its  reading,  and  I  have  no  quarrel  with  its  conclu- 
sions. I  propose  to  discuss  the  final  examinations  and  also 
the  intermediate  examinations.  And  first  I  must  say  I  believe 
in  thorough  written  examinations.     I  have  been  unable  to  see 


WILLIAM   S.    CURTIS.  693 

any  value  in  oral  examinations,  unless  to  enable  a  Bar  com- 
mittee to  judge  whether  a  candidate  otherwise  poorly  equipped 
has  sufficient  assurance  to  make  his  way  in  the  world.  So  I 
shall  dismiss  oral  examinations  altogether  with  the  remark 
that  I  do  not  class  under  examinations  at  all  what  is  euphe- 
mistically called  here  a  ^'colloquy."  I  think  the  questions  should 
be  printed,  and  that  the  students  should  be  permitted  to  keep 
them.  Also,  that  large  editions  should  be  printed  and  freely 
distributed  to  subsequent  classes.  I  shall  say  very  little  about 
that  sacred  subject,  the  honor  system.  Large  and  properly 
equipped  examination  rooms  should  be  provided,  and  by  proper 
equipment  I  mean  chiefly  that  there  shall  be  plenty  of  space 
between  the  students  and  the  seats  be  fixed.  If  these  are  to 
be  regarded  as  precautions  against  cheating,  I  believe  law 
students  will  generally  welcome  such  arrangements  and  the 
employment  of  proctors.  The  faculty  will  thus  at  least  relieve 
any  student  discipline  committee  of  responsibilities.  If  cheat- 
ing does  occur,  I  would  punish  it  invariably  by  quiet  expulsion. 
Wrth  regard  to  the  length  of  examinations,  I  do  not  believe  it 
is  profitable  that  they  should  require  more  than  from  three  to 
four  hours'  writing  by  the  students.  Beyond  this  the  test 
becomes  too  much  one  of  physical  endurance.  The  correction 
and  marking,  too,  of  extremely  long  examinations  is  apt  to 
become  merely  perfunctory.  The  student  has  the  right  to  a 
careful  and  intelligent  weighing  of  all  his  answers.  Neces- 
sarily, then,  the  examination  cannot  profitably  extend  beyond 
from  ten  to  twenty  questions,  supposing,  of  course,  the  ques- 
tions to  be  carefully  prepared  in  presenting  concrete  problems 
for  the  application  of  principles  as  well  as  calling  for  abstract 
rules  and  definitions.  With  fifteen  questions  the  examiner,  I 
contend,  may  test  the  student's  knowledge  of  any  one  of  the 
well-known  topics  in  which  the  law  finds  itself  divided.  With 
a  class  of  from  fifty  to  seventy-five,  the  examiner  cannot  well 
report  results  short  of  a  week  or  ten  days,  employing  his  frag- 
ments of  time,  or  of  forty-eight  hours  in  case  he  does  nothing 
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else.     Long-delayed  examinations  are  as  great  a  nuisance  as 
long-delayed  decisions,  and  for  much  the  same  reason. 

So  much  for  the  general  character  of  examinations.  As  to 
the  rest,  the  most  of  what  I  hare  to  say  may  be  grouped  around 
the  following  two  topics:  First,  the  value  of  intermediate 
examinations  as  a  teaching  process ;  and,  second,  the  impor- 
tance of  a  final  examination  covering  all  the  work  of  the  law 
course. 

All  properly  conducted  examinations  are  a  testing  process. 
This  function  is  necessary.  But  the  majority  of  examinations 
may  be  a  teaching  process,  which  I  think  is  a  more  important 
function.  How  may  that  function  be  best  exercised?  The 
intermediate  examination  will  take  place  generally  upon  the 
completion  of  one  of  the  topics  of  the  curriculum.  I  would 
not  limit  the  announcement  of  results  to  a  statement  as  to  who 
had  passed  and  who  had  not,  nor  to  the  announcement  as  to 
who  had  attained  three  or  four  grades  of  excellence.  Let  the 
announcement  show  a  percentage  for  each  student.  The 
examiner  should  prepare  a  schedule  showing  how  that  per- 
centage is  made  up— -that  is,  a  schedule  showing  what  mark 
each  student  had  attained  upon  each  question.  And  the 
students  ought  to  have  access  to  that  schedule.  They  will 
certainly  take  advantage  of  such  an  opportunity.  All  the 
good  students  will  be  glad  to  know  the  reasons  for  any  low 
marks.  Anyone,  upon  examination  of  the  schedule,  seeing 
one  of  his  answers  marked  low,  may,  by  consulting  with  a 
fellow  student  who  has  received  a  high  mark  upon  it,  find  out 
with  great  certainty  what  his  error  was.  Of  course,  instead 
of  this,  he  may  merely  become  somewhat  better  acquainted 
with  an  examiner's  idiosyncrasy.  My  point  is,  he  has  a  right 
to  know  both.  It  will  be  found  that  earnest  students  with 
such  privileges  will  follow  up  all  examinations  with  great  care, 
and  thus  they  have  an  additional  review.  This  is  what  I  mean 
by  a  teaching  process.  The  same  may  be  said  in  favor  of 
allowing  access  to  all  the  papers  written  by  the  class,  so  that 
comparison  may  be  made  of  answers  and  marks.     With  stu- 
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dents  of  such  mature  grade  the  benefits  will  far  outweigh  any 
possible  harm.  A  carefully  prepared  examination  will  be  quite 
a  review  of  the  subject  examined  upon,  but  the  students  will 
not  receive  its  full  benefit  unless  by  some  such  means  as  I  have 
suggested.  Of  course,  they  will  discuss  the  examination  with- 
out such  means ;  they  always  do  that  anyway,  but  after  having 
written  upon  it,  and  after  discussing  it,  nothing  affords  so 
complete  a  review  as  finding  out  what  the  examiner  himself 
has  done.  '  The  examiner  may,  of  course,  take  the  time  to  go 
over  the  questions  with  the  class  upon  some  day  subsequent  to 
the  examination  ;  and  this  is  always  a  good  thing  to  do,  but  it 
is  apt  to  be  a  hasty  proceeding,  and  it  is  better  for  the  student 
leisurely  to  pursue  the  matter  by  himself.  What  I  said  a 
moment-  ago  about  an  examiner*s  idiosyncrasies  I  keep  in 
mind,  and  I  am  sure  the  method  I  have  described  tends  to 
suppress  the  more  injurious  faults  of  careless  examiners.  I  do 
not  believe  any  serious  annoyance  need  follow  the  employment 
of  such  a  method.  Law  students  are  supposed  to  be  serious. 
Experience  will  show  that  the  blundering  student  is  not  likely 
to  be  so  curious  about  his  faults,  and  he  will  keep  away ;  and 
since  he  is  the  one  we  should  wish  to  guide  into  some  other 
business,  he,  by  voluntarily  depriving  himself  of  this  means  of 
review,  greatly  facilitates  our  efforts  in  the  matter  of  his  final 
resignation.  By  following  up  the  method  with  a  strict  final 
examination  for  graduation,  those  who  fail  then  will  generally 
be  found  to  be  such  as  have  neglected  to  employ  all  means  of 
review  which  were  at  their  disposal. 

One  of  the  chief  duties  of  law  schools  is  to  dissuade  from 
entrance  upon  the  practice  of  law  all  persons  who  come  to 
them  unable  to  meet  severe  requirements.  It  is  better  for  the 
students,  better  for  the  profession,  better  for  the  public  at  large. 
There  is  no  business  in  which  the  persons  following  it  have 
more  freedom  in  the  disposal  of  their  time.  Most  people  need 
the  spur  of  a  fixed  daily  programme  to  accomplish  their  best 
work.  The  lawyer  is  free  to  begin  and  to  leave  off  about  as 
he  pleases.     The  spurs  which  his  business  furnishes  him  are 
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not  of  hourly  or  even  daily  application.  He  feels  them  upon 
occasion  only — when  the  pleading  is  overdue,  when  the  instruc- 
tions to  be  prepared  during  the  heat  of  trial  have  not  been 
thought  over,  when  the  brief  is  late,  owing,  of  course,  to  the 
dilatoriness  of  the  printer.  In  the  absence  of  external  prompt- 
ings to  duty  the  lawyer  needs  all  the  powers  of  watchfulness 
over  himself  which  he  can  develop.  Now,  the  law  school  must 
help  him  by  giving  him  habits,  unless  he  is  one  of  those  rare 
beings  whose  nature  in  the  beginning  found  its  greatest  happi- 
ness in  methodical  application.  He  may  have  acquired  good 
habits  in  the  preliminary  schools ;  if  so,  his  legal  education  is 
already  more  than  half  completed.  But  I  find  that  quite  gen- 
erally the  training  of  those  college  students  who  have  been 
looking  to  the  law  is  desultory.  It  is  true  that  for  the  law  a 
broad  foundation  of  culture  is  the  desideratum.  However,  the 
equivalence  of  the  term  "broad"  with  the  term  "loose"  is  the 
unfortunate  sequel  to  the  quite  general  prevalence  of  the  elec- 
tive system  in  our  schools.  The  law  student  has  suiTered  espe- 
cially in  this.  He  has  been  much  more  unfortunate  than  those 
who  have  been  preparing  for  other  lines  of  scientific  pursuits. 
The  engineering  student  knows  quite  early  what  are  the  things 
he  needs,  and  goes  after  them ;  their  prosecution  furnishes  a 
discipline.  The  seeker  after  general  culture  is  told  that  his- 
tory is  a  useful  foundation  for  law,  and  I  am  sure  teachers  of 
history  will  agree  that  it  is  not  easy  to  provide  a  course  in 
that  subject  which  will  serve  as  a  "gymnastic."  Now,  I  am 
unwilling  that  the  law  school  should  furnish  a  mere  continua- 
tion of  that  process  which  the  college  man  has  been  undergoing. 
The  transition  ought  to  surprise  him.  If  the  result  of  his 
college  experience  has  been  to  make  him  a  poorer  student  than 
when  he  finished  his  high  school  course,  a  not  uncommon  thing, 
the  law  school  has  a  special  duty  to  perform.  I  do  not  see 
why  we  should*  not  expect  the  law  school  to  pursue  more 
thoroujgh  methods  than  any  of  our  college  men  are  familiar 
with.  Furthermore,  I  do  not  see  why  the  American  law 
school  should  not  lead  in  this  matter,  considering  that  the 
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English  and  continental  universities  still  use  the  lecture  sys- 
tem as  a  method  of  instruction.  To  this  end  nothing  can  be 
more  conducive  than  frequent  and  thoroughly  prepared  and 
corrected  examinations;  and,  I  must  add,  the  laying  open 
before  the  students  the  results  of  these  examinations  to  encour- 
age the  review  which  only  such  a  method  can  furnish,  and, 
finally,  to  make  graduation  practicable  to  those  students  only 
who  do  follow  up  these  examinations.  I  do  not  mean  to  make 
that  a  condition  for  graduation,  but  I  do  mean  that  there 
should  be  some  final  test  which,  upon  the  average,  would  dem- 
onstrate that  constant  review  is  the  only  sure  way  to  follow. 

And  this  leads  me  to  pass  from  the  subject  of  intermediate 
examinations  to  that  of  final  examinations,  which,  of  course, 
cannot  be  reviewed  to  any  extent  by  the  students.  The  inter- 
mediate examinations,  in  addition  to  their  teaching  value, 
which  may  be  their  most  important  function,  have,  to  be  sure, 
served  as  tests  of  the  fitness  of  students  to  pass  in  the  various 
subjects  and  from  class  to  class.  The  final  examination  is  a 
test  only,  and  of  the  fitness  to  be  graduated.  This  should 
cover  all  the  work  of  the  law  course,  and  cannot  be  passed 
by  a  "cram."  Another  kind  of  fitness  is  tested  by  it — 
namely,  the  ability  to  correlate  all  the  topics  and  to  carry 
along  throughout  the  three  years  the  knowledge  gained  in  detail 
as  the  student  passed  from  subject  to  subject  and  from  class 
to  class.  To  pass  it  he  is  stimulated  to  constant  review.  He 
cannot  drop  any  subject  as  finished  until  he  takes  this  last 
examination.  On  the  other  hand,  he  is  helped  to  the  useful 
conclusion  that  no  subject  is  ever  really  finished.  It  will  be 
found  that  several  members  of  every  senior  class  will  fail 
because  of  failure  to  review,  or  because  this  final  task  is  too 
immense  to  be  met  by  cramming.  These  are  fit  victims  for 
initiation  into  some  other  business.  To  get  into  this  final 
examination  they  have,  by  passing  from  class  to  class,  demon- 
strated a  certain  proficiency  which  may  help  them  in  other 
business ;  but  they  have  not  come  out  of  the  supreme  test  with 
the  stamp  which  every  young  lawyer  ought  to  have.     It  will 
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be  found,  I  think,  that  the  very  best  students  will  profit  most 
by  the  prospect  of  this  final  examination. 

Now,  there  are  several  difficulties  in  the  way  of  putting  into 
effect  a  thorough  final  examination.  One  is  that  of  confining 
it  within  reasonable  limits  as  to  time.  It  will  take  nearly  a 
week,  using,  say,  three  to  four  hours  in  the  morning  and  the 
same  time  in  the  afternoon.  To  prevent  its  occupying  more 
than  a  week  is  the  difficulty.  Another  problem  is  the  group- 
ing of  topics  so  that  each  paper  may,  as  far  as  possible, 
present  subjects  which  are  germane.  At  once  we  may  see 
that  agency,  partnership  and  corporations  may  be  presented 
in  a  single  paper  of  twenty  questions,  and  so  of  the  contract 
subjects,  and  a  little  thought  will  suggest  other  relations.  It 
will  be  observed  that  the  examination  upon  each  subject  will 
be  shorter  than  the  intermediate  examination ;  but  this  is  com- 
patible with  the  object,  which  is  a  test  rather  than  teaching. 
Seven  or  eight  papers  of  twenty  questions  each  will  serve  to 
cover  fairly  the  whole  course.  And  now  I  come  to  the  chief 
difficulty :  Who  is  to  prepare  and  mark  these  final  examina- 
tions ?  The  members  of  the  faculty  are  busy  with  the  inter- 
mediate examinations,  which  fall  in  at  the  last  of  the  school 
year. 

Here  I  have  a  suggestion  to  make :  Why  should  we  not  call 
to  our  aid  the  members  of  the  Bar,  forming  an  examining  com- 
mittee each  year  of  seven  or  eight  lawyers,  each  to  present  a 
paper  of  twenty  questions  ?  We  can  have  these  papers  printed 
and  conduct  the  examination,  and  then  turn  over  to  them  the 
papers  of  the  students  for  marking.  Lawyers  will  serve  on 
these  committees.  It  is  a  very  important  public  service,  and 
lawyers  are  not  found  wanting  when  a  public  service  confronts 
them.  No  reasonable  endowment  can  compensate  them  pecu- 
niarily, for  the  dreariness  of  the  task  is  something  which  only 
those  lawyers  who  are  teachers  can  fully  appreciate.  The 
public  service  must  furnish  its  own  peculiar  compensation. 
You  will  get  your  committees  if  the  matter  is  rightly  pre- 
sented.    Let  us  suppose  the  committee  selected  and  at  work. 
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They  send  in  their  marks  and  you  tabulate  them  to  show  what 
average  each  student  has  attained,  and  th^n  the  committee 
must  hold  its  one  meeting  to  determine  the  passing  grade. 
This  passing  grade  will  vary  from  year  to  year,  owing  to  the 
varying  difficulty  of  the  examinations.  In  this  way  is  pre- 
served a  practically  uniform  standard.  With  a  class  of  forty 
or  fifty  men  and  upwards  the  best  test  of  the  difficulty  of  an 
examination  is  to  find  what  the  class  as  a  whole  did  with  it, 
which  necessitates  another  easy  computation.  This  average 
can  be  compared  with  the  averages  of  former  years.  Glasses 
of  that  size  are  more  uniform  in  average  ability  than  are  exami- 
nations in  difficulty.  After  two  or  three  years*  experience, 
the  matter  of  fixing  a  fair  passing  grade  becomes  easy.  Of 
course,  some  member  or  members  of  the  faculty  should  meet 
with  the  committee  to  furnish  the  evidence  of  what  had  been 
done  by  other  classes  and  by  other  committees.  In  cities 
these  committees  are  easily  attainable  without  calling  upon 
individuals  too  frequently  for  this  service.  But  I  do  not  see 
why  state  universities  situated  in  towns  may  not  form  such 
committees  by  calling  upon  the  lawyers  of  the  several  impor- 
tant towns  of  the  state,  visiting  one  town  one  year,  and  then 
another,  and  so  on.  The  lawyer  alumni  will  be  found  very 
serviceable,  and  they  will  have  the  additional  interest  of  a 
desire  to  help  their  school  to  maintain  a  fair  and  good  standard. 
Thus  the  members  of  the  Bar  are  called  upon  to  help  out  the 
schools  in  the  conduct  of  the  final  examination,  chiefly  because 
of  the  laok  of  time  with  the  faculty ;  and  it  is  because  of  the 
value  of  final  examinations  as  a  means  of  thoroughness.  I  do 
not  see  how  we  can  dispense  with  them.  If  such  examination 
can  be  cared  for  in  some  way  by  the  faculty,  well  and  good. 
However,  I  do  think  there  are  two  distinct  additional  benefits 
to  be  derived  from  this  alliance  of  the  Bar  with  the  schools. 
One  is  the  sense  of  co-operation  or  added  interest  of  the  Bar 
in  the  work  of  the  schools,  the  other  is  likely  to,  be  found  in 
the  character  of  the  examinations  made  by  them.  If  there  is 
any  tendency  in  the  schools  towards  a  too  academic  treat- 
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ment  of  the  law,  the  more  intimate  relation  with  the  Bar 
will  serve  as  a  corrective.  After  all,  the  law  is  a  living  and 
growing  thing,  a  domain  of  active  present  interest.  The 
students  who  have  passed  such  an  examination  at  the  hands  of 
their  practicing  brethren  feel  that  they  have  submitted  their 
efforts  to  persons  who  are  daily  applying  the  principles  to  the 
complex  problems  of  actual  life.  The  lawyers,  by  taking  a 
part,  become  familiar  with  the  work  of  the  schools  and  acquire 
a  greater  confidence  in  it. 

Unless  the  schools  are  thorough,  and  apply  severe  tests,  we 
shall  drift  into  the  position  already  occupied  by  lenient  courts 
who  admit  young  men  to  the  Bar  by  giving  them  the  benefit 
of  the  doubt,  and  by  mistaken  kindness  look  to  subsequent 
failure  as  the  agency  by  which  unfit  members  shall  be  finally 
weeded  out — a  process  wasteful  of  time  and  expensive  to 
clients.  We  should  not  be  graduating  young  men  by  merely 
inquiring  into  the  length  of  their  residence,  nor  because  of 
their  regular  attendance  and  respectful  demeanor,  and  not  even 
because  they  have  already  graduated  from  college.  By  insist- 
ing upon  severe  application  thoroughly  tested,  and  in  no  other 
way,  shall  we  justify  the  belief  that  the  law  school  is  the  best 
place  for  the  prospective  lawyer. 


OBITUARIES. 

CALIFORNIA. 
ROBERT  Y.  HAYNE. 

Robert  Y.  Hayne,  one  of  the  distinguished  lawyers  of  Cali- 
fornia, died  at  his  home  in  San  Mateo,  in  that  state,  April  10, 
1903.  He  was  a  son  of  Colonel  William  Alston  Hayne  and 
grandson  of  Senator  Robert  Y.  Hayne,  of  South  Carolina. 
His  mother  was  Margaretta  L.  Stiles,  daughter  of  Edward 
James  Stiles,  of  Philadelphia,  granddaughter  of  Thomas  Dun- 
can, sometime  Justice  of  the  Supreme  Court  of  Pennsylvania. 

Judge  Hayne  was  born  in  Charleston,  South  Carolina,  De- 
cember 18,  1858.  When  he  was  in  his  fourteenth  year  the 
family  removed  to  California.  He  was  educated  in  the  public 
schools  of  San  Francisco.  He  was  admitted  to  the  Bar  in 
1874,  and  practiced  until  he  was  elected  a  Judge  of  the  Su- 
perior Court  for  San  Francisco  in  1880.  In  1881  he  married 
Miss  Grace  Parrott,  daughter  of  the  late  John  Parrott.  In 
1882  he  resigned  as  Judge  of  the  Superior  Court  and  went  to 
Colorado  on  account  of  the  ill-health  of  his  wife.  While  there 
he  wrote  his  work  on  **New  Trial  and  Appeal  Under  the  Cali- 
fornia Code,''  which  did  much  to  settle  and  establish  the  law  in 
California  upon  this  important  subject  of  procedure.  After  a 
trip  to  Europe  he  returned  to  California  in  1886,  and  resumed 
the  practice  of  the  law.  He  was  appointed  a  Commissioner  of 
the  Supreme  Court  of  California  in  1887,  and  resigned  in 
1891  to  resume  private  practice,  in  which  he  was  engaged  at 
his  death.  His  work  was  almost  exclusively  confined  to  appel- 
late business. 

The  character  of  Judge  Hayne's  practice  was  the  result  of 
choice,  and  had  the  great  advantage  of  giving  him  the  time 
necessary  for  research  and  preparation. 

(701) 
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Judge  Hayne  was  a  man  of  the  highest  integrity  and  of  un- 
flinching  moral  courage.  To  this  moral  foundation  he  added 
fine  intellectual  powers  and  great  industry.  He  spent  much 
time  and  freely  gave  much  labor  to  movements  for  the  upbuild- 
ing of  the  profession  and  the  maintenance  of  high  professional 
standards.  He  was  associated  with  movements  to  establish  or 
maintain  Bar  Associations,  local  and  national. 

About  three  years  before  his  death  he  prepared,  by  request, 
a  set  of  rules  for  the  consideration  of  the  judges,  with  a  view 
to  their  adoption  by  the  Circuit  Court  of  the  United  States 
for  the  Ninth  Circuit.  The  publication  of  the  result  of  this 
labor  and  as  a  basis  for  proposed  rules  in  the  United  States 
Circuit  Courts  throughout  the  country  was  under  consideration 
at  the  time  of  Judge  Hayne's  death. 

It  was  in  1891  that  he  first  became  aware  of  a  chronic  heart 
trouble,  which  gradually  developed  upon  him.  He  gave  up 
all  active  practice.  It  was  impossible  for  him  to  abandon 
work  altogether,  for,  with  his  active  mind  and  his  devotion  to 
his  profession,  such  a  course  would  have  terminated  and  not 
prolonged  his  life. 

Judge  Hayne's  widow  survives  him,  with  their  two  sons — 
Robert  Y.  Hayne  and  John  Parrott  Hayne. 

COLORADO. 
WESTBROOK   SCHOONMAKER   DECKER. 

Westbrook  Schoonmaker  Decker  died  at  his  home  in  Den- 
ver, Colorado,  January  16,  1903,  after  a  brief  illness,  but  as 
the  result  of  wounds  and  ailments  sustained  and  contracted 
during  the  Civil  War. 

Judge  Decker  was  born  on  his  father's  farm  in  Seneca 
County,  New  York,  April  22,  1839.  The  rudiments  of  an 
education  he  obtained  by  attending  district  school  during  the 
winter  and  by  spending  one  year  at  the  Brockport  Collegiate 
Institute. 
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In  1857  he  left  New  York  state  and  soon  obtained  a  posi- 
tion as  school  teacher  in  Coles  County,  Illinois,  where  he 
remained  until  the  spring  of  1861,  commencing  in  the  mean- 
time the  study  of  law. 

On  a  visit  to  his  old  home  in  New  York  in  the  spring  of 
1862  he  enlisted  in  Company  I,  126th  Infantry,  New  York 
Volunteers.  He  served  with  credit  in  the  Civil  War,  and  was 
commis<=^ioned  second  lieutenant  and  later  first  lieutenant. 

In  August,  1865,  he  resigned  as  provost-marshal  at  Browns- 
ville, Texas,  and  returned  to  New  York.  Two  months  later 
he  entered  the  law  school  of  Michigan  University  at  Ann 
Arbor,  whence  he  was  graduated  in  the  spring  of  1867  with 
the  degree  of  LL.  B.  This  course  6f  tuition  was  paid  for 
from  the  savings  of  his  soldier's  pay.  Well-nigh  impoverished, 
but  still  energetic  and  hopeful,  he  opened  an  office  in  Kanka- 
kee, Illinois,  and  by  devotion  to  business  soon  made  a  fair  be- 
ginning in  practice. 

In  the  summer  of  1867  he  was  united  in  marriage  to  Miss 
Kate  Worden,  of  Seneca  Falls,  New  York.  His  wife  died  in 
1897. 

In  the  spring  of  1868  he  was  elected  City  Attorney  of  Kan- 
kakee and  in  1869  re-elected.  In  the  fall  of  the  latter  year 
he  was  elected  County  Judge,  which  position  he  held  until  the 
fall  of  1873.  In  January,  1874,  he  came,  because  of  ill  health, 
to  Denver,  resumed  practice,  and  on  the  12th  of  January, 
1877,  a  few  months  after  the  admission  of  the  state,  was  ap- 
pointed United  States  District  Attorney  for  the  District  of 
Colorado,  a  position  which  he  resigned  in  1880.  In  1887  he 
was  elected  Judgfe  of  the  Second  Judicial  District,  composed 
practically  of  Denver,  the  capital  city  of  the  state,  for  an  un- 
expired term,  and  in  1888  was  reelected  to  the  same  office  for 
a  full  term  of  six  years.  He  discharged  the  duties  of  Judge 
with  ability,  independence  and  fearlessness,  and  in  January, 
1901,  resigned  to  re-enter  the  practice  of  law,  forming  a  part- 
nership with  T.  J.  0*Donnell. 
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In  December,  1899,  Judge  Decker  married  Mrs.  Sarah 
Piatt,  who  survives  him. 

During  his  life  Judge  Decker  was  associated  in  the  law 
practice  with  E.  P.  Jacobson,  George  G.  Symes,  formerly 
Territorial  Judge  in  Montana  and  later  member  of  Congress 
for  Colorado,  and  T.  D.  W.  Yonley,  formerly  Chancellor  of 
the  state  of  Arkansas. 

GEORGE  Z.  DIMMITT. 

George  Z.  Dimmitt,  of  Denver,  Colorado,  died  August  9, 
1903.  He  was  born  in  Perryville,  Kentucky,  November  20, 
1861.  Centre  College  at  Danville  was  his  alma  mater,  and 
he  studied  law  at  the  University  of  Michigan  Law  School. 
For  five  years  and  until  1890  he  practiced  law  in  Kansas  City, 
Missouri,  with  Andrew  F.  Evans,  now  Judge  of  the  Circuit 
Court  in  that  city  (under  the  firm  name  of  Dimmitt  &  Evans). 

For  the  last  thirteen  years  Mr.  Dimmitt  had  an  active  pro- 
fessional career  in  the  city  of  Denver,  in  partnership  with  John 
C.  Murray,  under  the  firm  name  of  Dimmitt  &  Murray. 

It  happens  far  more  often  than  we  think,  on  the  departure 
from  this  life  of  a  lawyer  who  has  been  busy  in  his  office  and 
at  the  Bar,  that  there  are  many  in  the  community  who  feel 
keenly  the  loss  of  a  personal  friend. 

Mr.  Dimmitt  was  peculiarly  a  lawyer  who  had  the  confidence 
of  a  numerous  individual  clientage,  who  rested  their  cares 
upon  him  and  trusted  the  safety  of  their  enterprises  to  his 
learning  and  judgment.  He  served  a  long  term  as  Public 
Administrator  of  Arapahoe  County,  Colorado,  and  had  charge 
of  many  estates  in  the  city  of  Denver. 

While  a  young  man  and  in  no  sense  old-fashioned  or  pecu- 
liar, Mr.  Dimmitt  was  an  old  school  lawyer  in  his  methods  of 
study  and  work.  He  was  devoted  to  the  law ;  thought  first  of 
principles,  next  of  success,  and  last  of  all  of  the  emoluments 
of  his  profession.  His  time  was  given  unsparingly  to  present 
his  case  in  the  fullest  manner  and  on  the  highest  grounds. 
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The  importance  of  the  case  was  measured  in  his  mind  by  the 
importance  of  the  legal  principles  involved. 

He  had  gained  to  a  remarkable  degree  the  attachment  and 
friendship  of  his  brethren  at  the  Bar.  Their  universal  ver- 
dict was  that  he  was  a  good  man ;  that  he  put  honesty  and 
integrity  before  profession  and  protestation;  that  he  served 
and  worshiped  and  preached  his  ideals  by  practicing  them. 


GEORGIA. 
HENRY  BETHUNE   TOMPKINS. 

Henry  Bethune  Tompkins  was  born  in  Barbour  County, 
Alabama,  in  1845.  At  the  beginning  of  the  war  between  the 
states  he  organized  a  company  of  infantry  at  Clayton,  and 
tendered  its  services  to  the  Confederate  States.  His  father 
would  not  consent  to  his  going  to  the  front,  and  his  company 
left  without  its  first  commander.  But  two  years  later  he 
joined  the  same  organization  and  served  throughout  the  re- 
maining period  of  the  war. 

After  the  close  of  hostilities  he  returned  to  his  home  in 
Alabama,  studied  law,  and  was  admitted  to  practice.  He  went 
to  Memphis,  Tennessee,  where  he  remained  several  years. 
Later  he  came  to  Georgia,  settled  in  Savannah,  and  became 
associated  with  the  late  Brantley  A.  Denmark.  This  firm 
enjoyed  a  large  practice.  In  1875  he  was  appointed  Judge 
of  the  Superior  Court  of  the  Eastern  Judicial  Circuit.  He 
remained  upon  the  bench  until  March  20,  1879,  when  he  re- 
signed to  renew  the  practice  of  his  profession.  On  October 
22,  1881,  he  was  again  appointed  to  the  same  position,  which 
he  accepted,  holding  the  office  a  second  time  until  November 
10,  1882.  During  the  administration  of  the  judicial  office  he 
was  energetic  and  learned,  and  gained  hosts  of  friends,  who 
admired  him  for  his  firmness,  honesty  and  judicial  acumen. 

He  resumed  the  practice  of  law,  and  removed  to  the  capi- 
tal city,  Atlanta,  in  1882,  where  he  enjoyed  a  very  remunera- 
45 
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tive  and  extensive  practice.  His  first  associate  in  Atlanta 
was  Morris  Brandon.  Later  he  formed  a  partnership  with 
Robert  0.  Alston,  under  the  name  of  Tompkins  &  Alston, 
which  continued  until  the  death  of  Judge  Tompkins,  on  Feb- 
ruary 25,  1903. 

He  was  twice  married,  his  first  wife  being  Miss  Bessie 
Washington,  daughter  of  the  late  George  A.  Washington,  of 
Tennessee,  who  died  shortly  after  his  removal  to  Atlanta.  By 
this  union  there  were  three  children,  all  of  whom  survive  their 
parents.  In  1892  he  married  Miss  Nora  Palmer,  of  Wash- 
ington, Georgia,  who  was  a  daughter  of  Stephen  R.  Palmer  and 
a  niece  of  the  great  Georgian,  Robert  Toombs.  Two  children 
of  the  second  marriage  were  left  surviving. 

His  last  illness  was  protracted  and  tried  his  fortitude  to  the 
utmost,  but  he  calmly  and  serenely  awaited  the  result.  He 
expressed  a  desire  to  be  buried  at  the  spot  in  Westview  Ceme- 
tery where  he  was  desperately  wounded  in  one  of  the  great 
battles  fought  around  Atlanta.  His  wishes  were  complied 
with.  He  was  a  gentleman  of  the  old  school ;  he  was  refined 
and  modest  and  unobtrusive;  he  never  sought  public  oflSce, 
and  such  positions  as  he  held  were  urged  upon  him  by  his 
fellow  citizens  and  particularly  his  associates  at  the  Bar ;  he 
was  a  lawyer  of  great  ability.  In  the  conduct  of  his  causes 
he  was  painstaking  and  devoted  to  the  interests  of  his  clients. 
What  he  was  and  what  he  did  in  his  chosen  profession,  among 
his  social  and  professional  associates,  will  be  held  in  tender 
and  respectful  memory  by  a  multitude  of  friends. 


ILLINOIS. 
LESTER  LE  GRAND   BOND. 

Lester  Le  Grand  Bond,  son  of  Jonas  and  Elizabeth  Bond, 
was  born  at  Ravenna,  Ohio,  October  27,  1829.  He  was  of 
New  England  ancestry,  being  descended,  on  his  father's  side, 
from   a   sturdy   pilgrim   ancestor,  John    Bond,   and   on   his 
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mother's  side  from  the  distinguished  Story  family.  A  farm- 
er's son,  he  attended  the  public  schools  and  later  took  an 
academic  course.  After  working  for  several  years  in  occupa- 
tions in  which  machinery  was  employed,  thus  acquiring 
mechanical  dexterity,  he  turned  his  attention  to  the  study  of 
law.  Finishing  his  legal  education  in  the  office  of  Bierce  & 
JeflFries,  he  was  admitted  to  the  Bar  October  16,  1853.  On 
the  28th  day  of  May,  1854,  he  came  to  Chicago  and  com- 
menced the  practice  of  his  profession.  For  a  few  years  he 
was  engaged  in  general  practice,  but  in  1864  he  turned  his  at- 
tention to  the  law  of  patents,  copyrights  and  trade-marks,  and 
afterwards  devoted  himself  exclusively  to  that  specialty.  On 
the  breaking  out  of  the  Civil  War,  he  closed  his  office  and  ten- 
dered his  services  to  the  government,  but  on  account  of  a  recent 
severe  illness  was  rejected  for  physical  disability. 

From  1862  to  1866  he  served  as  a  member  of  the  Common 
Council  of  Chicago,  and  from  1866  to  1870  as  a  member  of 
the  Legislature  of  Illinois.  In  1868  he  was  chosen  presi- 
dential elector.  In  1871  Mr.  Bond  served  a. term  in  the  Com- 
mon Council,  and  aided  in  re-establishing  the  credit  of  the 
municipality  so  seriously  impaired  by  the  great  fire.  During 
the  last  year  of  this  term  Mr.  Bond  was  the  acting  Mayor  of 
the  city. 

He  thenceforth  devoted  himself  to  his  profession,  in  which 
he  attained  eminence,  standing  in  the  front  rank  of  the  patent 
lawyers  of  his  state,  and  being  by  common  consent  accorded 
the  honorary  title  of  Dean  of  the  Chicago  Patent  Bar.  In 
1901  Mr.  Bond  was  elected  chairman  of  the  Patent  Section  of 
the  American  Bar  Association,  and  by  re-election  was  con- 
tinued in  that  offi(?e  until  his  death.  He  was  a  student  of 
history,  an  authority  in  civics  and  economics,  a  lover  of  good 
literature,  fond  of  scientific  research,  and  in  the  storehouse  of 
memory  he  had  treasured  up  great  wealth.  Thoroughly  versed  in 
sacred  literature,  familiar  with  the  works  of  the  early  Christian 
fathers,  he  had  enriched  his  mind  by  travel,  observation  and 
reflection,  the  results  of  which  were  manifest  in  the  ripeness 
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of  his  intellectual  powers  and  in  his  cosmopolitan  ideas  and 
sympathy.  His  large  experience  in  legislation,  municipal  and 
state,  rendered  him  an  excellent  parliamentarian  and  developed 
his  natural  executive  ability.  Possessing  strong  intellectual 
powers,  well  disciplined  by  control  and  culture,  sound  judg- 
ment and  a  rare  gift  of  common  sense,  his  thoughtful  conclu- 
sions on  any  topic  to  which  he  had  given  attention  were  of 
great  value.  Far  above  the  erudite  lawyer,  the  sagacious 
statesman  and  the  modest  litterateur,  rose  the  man,  stalwart 
in  sterling  qualities  and  characterized  by  the  virtues  which 
constitute  manhood  in  its  best  estate.  He  was  devoid  of  envy, 
incapable  of  ill  will,  and  utterly  free  from  the  littlenesses  which 
so  often  mar  the  character  and  conduct  of  men. 

It  is  of  such  men  that  Emerson  says :  '^  The  world  is  upheld 
by  the  veracity  of  good  men ;  they  make  the  world  whole- 
some.   They  who  live  with  them  find  life  glad  and  nutritious." 

Having  filled  the  full  measure  of  a  noble  and  useful  life, 

''God's  finger  touched  him,  and  he  slept.'' 

CHARLES  CARROLL  BONNEY. 

Charles  Carroll  Bonney,  who  died  at  Chicago  August  23, 
1903,  was  born  at  Hamilton,  in  the  state  of  New  York,  Sep- 
tember 4, 1831,  and  was  educated  in  the  public  schools  of  that 
neighborhood,  as  well  as  at  Hamilton  Academy,  but  chiefly, 
while  he  was  engaged  in  teaching,  by  private  study  in  connec- 
tion with  much  help  from  Madison — now  Colgate — University, 
without  pursuing  a  regular  university  course  of  instruction. 
From  this  university  he,  in  after  years,  received  the  degree  of 
Doctor  of  Laws.  When  but  seventeen  years  of  age  he  became 
a  teacher  in  the  public  schools,  and  so  continued  until,  when 
only  nineteen,  he  went  to  Peoria,  Illinois,  where  for  two  years 
he  taught  an  academic  school.  In  1852-53  he  was  Public 
Lecturer  of  Education  for  Peoria  County,  Vice-President  of 
the  State  Teachers'  Institution,  and  took  a  leading  part  in  es- 
tablishing the  present  educational  system  of  Illinois. 
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He  commenced  reading  law  when  seventeen  years  of  age, 
and  was  writer  for  the  public  press  at  nineteen ;  was  admitted 
to  the  Illinois  Bar  in  1852 ;  was  admitted  to  practice  in  the 
Supreme  Court  of  the  United  States  in  1886 ;  President  of 
the  Illinois  State  Bar  Association  and  Vice-President  for  Illi- 
nois of  the  American  Bar  Association  in  1882.  For  many 
years  he  took  a  leading  part  in  the  proceedings  of  each  of  these 
associations. 

In  1860  he  came  to  Chicago,  where  he  lived  up  to  the  time 
of  his  death.  His  practice  extended  into  many  states.  The 
reports  of  the  Supreme  Courts  of  Illinois,  Nebraska,  Michi- 
gan, Ohio,  New  York,  New  Jersey,  California,  and  of  the 
Supreme  Court  of  the  United  States,  contain  many  cases 
wherein  he  bore  a  prominent  part.  His  briefs  and  his  argu- 
ments were  models  of  perspicuity  ;  the  right  word,  the  proper 
expression  for  conveying  the  thought  he  had  in  mind,  seemed 
to  be  always  at  his  command.  Mr.  Bonney  conceived  and 
presented  the  idea  of  the  numerous  congresses  held  in  con- 
nection with  the  World's  Fair  at  Chicago  in  1893,  and  devoted 
much  time  and  thought  to  their  success. 

For  more  than  forty  years  he  practiced  his  profession  in 
Chicago.  From  the  very  first  he  took  high  rank,  not  only  as 
a  lawyer,  but  as  a  man.  Mr.  Bonney  was  more  than  a  lawyer 
who  advises  clients,  assists  suitors  and  tries  causes.  To  him 
the  profession  was  the  noblest  of  all,  because  it  deals  most 
closely  with  that  without  which  civilization  is  impossible.  He 
believed  thoroughly  in  the  controlling  influences  of  human 
law,  and  that  its  enforcement  is  the  guaranty  of  the  peace  and 
prosperity  of  the  community.  He  gave  much  of  his  time  and 
great  labor  to  the  National  Law  and  Order  League,  of  which 
he  was  for  several  years  President  and  in  whose  service  he  de- 
livered many  addresses  in  the  middle  and  northern  states  and 
the  Canadas.     He  was  a  ready  and  forceful  speaker. 

He  prepared  and  published  several  law  books.  Neither  of 
these  was  designed  to  be  a  comprehensive  treatise  upon  any 
subject.     They  were  intended  not  so  much  for  the  use  of  law- 
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yers  as  for  persons  engaged  in  the  work  of  which  these  books 
treated.  One  was  concerning  the  rights,  obligations  and 
duties  of  Railway  Carriers ;  the  other  a  summary  of  the  law 
of  Marine,  Fire  and  Life  Insurance.  As  convenient  works  of 
reference  for  railway  and  insurance  men,  ihej  are  useful  and 
complete,  and  are  written  with  such  clearness  and  with  such 
absence  of  technical  phraseology  as  to  be  readily  understood 
and  apprehended  by  the  business  men  for  whose  use  they  were 
written. 

As  husband,  father,  friend,  gentleman  and  scholar,  his  life 
was  not  only  above  reproach,  but  in  him  sweetness  of  disposi- 
tion, gentleness  of  manner,  consideration  for  others  were  min- 
gled with  perfect  integrity.  He  lived,  worked  and  wore  him- 
self out  for  others.  Of  a  profoundly  religious  nature,  ho  saw 
something  of  good  in  all  men  and  in  all  creeds.  He  loved 
mankind,  worshiped  God,  bowed  before  human  and  divine  law, 
toiled  for  the  right  and  died  with  a  Christian  faith. 

JAMES   FENTRESS. 

James  Fentress  was  born  in  Murfreesboro,  Tennessee,  on  the 
27th  of  July,  1837.  His  paternal  grandfather,  David  Wen- 
del  was  a  captain  in  the  Revolutionary  army.  His  parents, 
David  and  Matilda  Wendel  Fentress,  settled  in  Bolivar,  Ten- 
nessee, where  the  subject  of  this  sketch  grew  up,  obtaining  his 
education  at  the  village  academy  and  West  Tennessee  College 
and  at  the  University  of  Virginia. 

He  studied  law  and  was  admitted  to  the  Bar  in  1858.  In 
1859  he  was  married  to  Miss  Mary  Tate  Perkins,  daughter  of 
Major  Warren  Perkins.  Devoting  himself  assiduously  to  his 
profession,  he  soon  rose  to  prominence.  At  the  beginning 
of  the  war  between  the  states  he  espoused  the  cause  of  the 
South  and  joined  the  Confederate  army,  in  which  he  served 
as  captain. 

Returning  to  Bolivar,  with  health  impaired,  property  de- 
stroyed, reduced  from  affluence  to  extreme  poverty,  he  again 
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began  the  practice  of  his  profession  under  what  seemed  most 
unfavorable  auspices,  but  he  applied  himself  to  his  profession, 
and  soon  his  practice  became  large  and  lucrative. 

In  1870  he  was  elected  a  member  of  the  Constitutional 
Convention.  Subsequently,  he  was  elected  Chancellor  of  the 
Tenth  Chancery  Division  of  Tennessee,  which  position  he 
held  for  five  years.  Resuming  the  practice  of  the  law,  he  was 
appointed  counsel  for  the  receiver  of  the  Mississippi  Central 
Railroad. 

With  the  termination  of  this  receivership  came  the  consoli- 
dation of  a  number  of  railroads,  extending  from  Cairo  to  New 
Orleans,  and  Judge  Fentress  performed  a  herculean  task  in 
their  reorganization.  He  was  induced  to  remove  to  Chicago, 
where  he  was  made  the  chief  attorney  of  the  entire  Illinois 
Central  system.  The  labor  incident  to  the  acquisition  and 
consolidation  of  the  lines  constituting  this  large  system  over- 
taxed his  strength  and  he  repeatedly  tendered  his  resignation, 
which  the  board  refused  to  accept,  but  more  than  once  gave 
him  long  leave  of  absence,  and  he  made  several  trips  to  Europe 
and  California  in  search  of  restored  health.  Finally,  in  1898, 
he  peremptorily  demanded  acceptance  of  his  resignation  as 
chief  attorney,  on  account  of  his  increasing  infirmities,  which 
was  reluctantly  accepted,  but  he  was  retained  as  advisory 
counsel,  and  this  position  he  held  at  his  death,  which  occurred 
on  the  27th  of  January,  1903,  at  his  Chicago  home. 

He  was  a  man  of  strong  convictions,  unswerving  in  his 
views  of  right  and  justice,  and  quick  to  promote  those  views 
at  whatever  cost.     He  leaves  a  widow  and  six  living  children. 

For  many  years  he  had  been  a  member  of  the  Presbyterian 
Church,  giving  his  time  and  money  to  benevolent  causes.  He 
believed  in  tithe-giving,  and  habitually  set  apart  a  tenth  of 
his  income  for  charity  and  church  purposes  during  the  days  of 
his  poverty,  as  well  as  when  prosperity  came  to  him. 
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EDWARD   SWIFT  ISHAM. 

Edward  Swift  Isham,  whose  death  occurred  in  New  York 
City,  February  16,  1902,  was  the  senior  member  of  the  firm 
of  Isham,  Lincoln  &  Beale  of  Chicago,  and  was  one  of  the 
most  eminent  members  of  the  Chicago  Bar.  He  belonged  to 
the  family  which  was  first  represented  in  America  by  John 
Isham,  an  Englishman  who  settled  in  Barnstable,  Massachu- 
setts, in  1667.  He  was  born  in  Bennington,  Vermont,  Jan- 
uary 15,  1836,  his  father  being  Pierrepont  Isham,  at  one  time 
Justice  of  the  Supreme  Court  of  Vermont,  and  his  mother 
Semanthe  (Swift)  Isham,  daughter  of  Dr.  Noadiah  Swift,  of 
Bennington.  His  early  educatioq  was  received  at  the  Burr 
Seminary  in  Manchester,  Vermont,  and  at  Lawrence  Academy 
in  Groton,  Massachusetts.  He  entered  Williams  College  in 
1853,  from  which  he  was  graduated  in  1857.  Three  years 
later,  at  the  commencement  exercises  of  his  alma  mater,  he 
delivered  the  Master's  Oration.  He  studied  law  in  the  office 
of  his  father  and  at  the  Harvard  Law  School,  and  was  ad- 
mitted to  the  Bar  at  Rutland,  Vermont.  In  October,  1858, 
he  went  to  Chicago.  After  spending  a  brief  time  in  the  office 
of  Hoyne,  Miller  &  Lewis,  he  formed  a  partnership  in  1859 
with  James  L.  Stark.  In  1872  he  became  associated  with 
Mr.  Robert  T.  Lincoln,  under  the  firm  name  of  Isham  &  Lin- 
coln, which  association  continued  until  his  death,  although  in 
1884  W^illiam  G.  Beale  was  admitted  to  the  firm,  and  the  name 
was  changed  to  Isham,  Lincoln  &  Beale. 

Mr.  Isham  was  chief  counserin  many  important  causes  of 
public  interest,  such  as  the  case  involving  the  will  of  Walter 
L.  Newberry,  of  Chicago,  and  the  great  Newberry  Library, 
and  the  case  relating  to  the  title  to  the  office  of  mayor  of 
Chicago,  immediately  after  the  incorporation  of  the  city  under 
the  general  law  of  the  state.  He  was  also  counsel  in  many 
railroad  and  corporation  cases.  On  behalf  of  Pullman's  Pal- 
ace Car  Company,  he  conducted  to  a  successful  issue  the  im- 
portant litigation  between  that  company  and  Central  Trans- 
portation Company  (139  U.  S.  34 ;  171  U.  S.  138). 
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Mr.  Isham  was  a  man  of  broad  culture,  and  the  duties  of 
his  profession  did  not  prevent  him  from  making  occasional  ex- 
cursions into  literary  fields.  He  contributed  to  the  Encyclo- 
pedia of  Political  Science  an  article  on  ''The  Social  and 
Economic  Relations  of  Corporations."  He  delivered  before 
the  Historical  Society  of  New  York  an  address,  which  was 
published  by  that  society,  on  *'  Frontenac  and  Miles  Standish 
in  the  Northwest."  He  also  delivered  on  November  2,  1898, 
before  the  Historical  Society  of  Vermont,  an  address  on 
''Ethan  Allen:  A  Study  in  Civic  Authority."  In  1893  he 
was  honored  by  Williams  College  with  the  degree  of  Doctor 
of  Laws. 

Mr.  Isham  was  married  in  1861  to  Fannie,  daughter  of 
Thomas  Burch,  of  Little  Falls,  New  York.  He  left  two  sons 
and  two  daughters. 


INDIANA. 
NATHAN  MORRIS. 

Nathan  Morris  was  born  in  Coloma,  in  the  state  of  Califor- 
nia, on  May  31, 1857.  His  father  was  a  native  of  Prussia  and 
his  mother  was  an  Englishwoman.  They,  in  1847,  emigrated 
to  the  United  States  and  located  in  the  city  of  New  York.  On 
the  discovery  of  gold  in  California  they  made  the  voyage  around 
Cape  Horn  and  settled  at  Coloma.  Subsequently  they  removed 
to  Virginia  City,  and  their  son  began  his  education  in  the  pub- 
'  lie  and  private  schools  of  that  place.  He  was  afterwards  sent 
to  school  in  the  city  of  New  York  for  a  brief  period. 

In  1871  his  parents  located  in  the  city  of  Indianapolis,  and 
shortly  afterwards  he  entered  the  service  of  a  firm  of  wood 
engravers  and  remained  until  1875,  when  he  began  the  study 
of  the  law  in  the  office  of  General  George  H.  Chapman ;  he 
also  took  a  course  in  the  Central  Law  School,  at  the  end  of 
which  he  was  graduated  with  credit.  He  was  admitted  to  the 
Bar  in  1877,  and  began  the  practice  of  the  law  in  the  office 
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where  he  had  begun  his  professional  studies.  After  the  death 
of  General  Chapman,  he  formed  a  partnership  with  Louis  New- 
berger,  and  was  a  member  of  it  when  he  died  on  April  12, 
1908. 

He  was  for  a  while  one  of  the  commissioners  of  the  Circuit 
Court  of  the  United  States  for  the  District  of  Indiana.  For 
many  years  he  was  one  of  the  members  of  the  committee  to 
examine  applicants  for  admission  to  the  Bar  of  the  United 
States  courts  in  this  district.  At  the  time  of  his  death  he  was 
President  of  the  Indianapolis  Bar  Association. 

He  discharged  all  of  his  official  and  professional  obligations 
acceptably  and  well.  Not  l9ng  after  his  admission  to  the  Bar 
he  became  widely  known  for  his  thorough  understanding  of 
commercial  law.  His  knowledge  of  it  was  supplemented  by 
his  practical  acquaintance  with  mercantile  transactions,  his 
keen  insight  into  them  and  his  capacity  to  deal  with  every  situ- 
ation as  it  arose  in  his  experience.  His  knowledge  of  com- 
mercial law  included  an  equally  intimate  familiarity  with  the 
law  of  corporations.  His  relations  with  the  courts  and  his 
brethren  at  the  Bar  were  always  harmonious,  and  bore  the 
stamp  of  a  demeanor  which  was  at  once  respectful  toward  them 
and  himself. 

Outside  the  Bar  and  his  professional  relations,  his  many 
friends  attest  the  delightful  relations  which  existed  between 
himself  and  the  rest  of  the  world  about  him.  The  poor  of 
Indianapolis  have  occasion  to  remember  with  gratitude  his 
lavish  charity,  and  his  patient  and  studious  efforts  to  make  the 
benevolence  of  others  as  effective  as  his  own.  He  was  in 
touch  at  many  points  with  the  life  of  the  community  with 
which  he  lived.  He  was  actively  interested  in  its  politics,  a 
member  of  the  synagogue,  and  prominent  in  social  and  liter- 
ary clubs.  He  lost  his  life  in  the  attempt  to  save  members  of 
his  sister's  family  from  a  burning  house. 
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IOWA. 
JOHN   FRANCIS   DUNCOMBE. 

John  Francis  Duncombe  was  born  in  Erie  County,  Pennsyl- 
vania, October  22,  1831,  and  died  at  his  home  at  Fort  Dodge, 
Iowa,  August  2,  1902. 

His  earliest  education  was  received  in  a  log  school  house  in 
his  native  county.  At  the  age  of  sixteen  he  entered  Allegheny 
College,  Meadville,  Pennsylvania,  and  pursued  his  studies  there 
for  three  years.  He  then  attended  Center  College  at  Danville, 
Kentucky,  from  which  he  was  graduated  with  high  honors  in 
1852.  He  then  returned  to  Allegheny  College  and  was  gradu- 
ated in  the  same  month,  and  later  from  that  institution  received 
the  degree  of  Master  of  Arts.  While  attending  college  he  spent 
his  vacation  in  teaching  school.  He  studied  law  and  was  ad- 
mitted to  the  Bar  in  Erie  County,  Pennsylvania,  in  1853,  and 
at  once  began  practice. 

He  was  married  on  December  29, 1852,  to  Miss  Carrie  Per- 
kins, who  died  November  19,  1854.  He  became  a  resident  of 
Fort  Dodge,  Iowa,  in  April,  1853. 

In  the  spring  of  1867  news  was  brought  to  Fort  Dodge  that 
the  Sioux  Indians  had  made  war  upon  and  massacred  the  set- 
tlers about  the  lakes  of  Okoboji.  A  force  of  over  one  hun- 
dred men  from  Webster  and  Hamilton  Counties  was  organized 
into  three  companies,  with  Mr.  Duncombe  as  one  of  the  cap- 
tains, and  hastened  to  the  rescue  of  the  settlers  from  the  at- 
tacks of  the  savages.  The  winter  had  been  very  severe  and 
the  country  was  still  deeply  covered  with  snow,  and  the  march 
of  this  fearless  little  army  was  difficult  and  perilous.  Their 
suffering  and  hardships  during  the  campaign  were  very  great. 
Some  perished  on  the  return  march  and  many  others  were 
barely  able  to  reach  home.  Mr.  Duncombe  was  later  one  of 
the  commissioners  to  superintend  the  erection  of  a  monument 
by  the  state  to  the  heroism  of  those  who  lost  their  lives  in  this 
expedition. 
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Mr.  Duncombe  bore  a  prominent  and  active  part  in  the 
commercial  and  business  life  of  the  state,  as  well  as  in  the  line 
of  his  profession.  In  1858  he  became  one  of  the  editors  of 
the  Fort  Dodge  Sentinely  and  some  years  later  was  proprietor 
and  editor  of  the  Fort  Dodge  Democrat^  but  he  never  re- 
linquished his  law  practice.  In  1859  he  was  elected  state 
senator  for  the  Thirty-second  Senatorial  District,  and  he 
served  his  senatorial  term  of  four  years.  He  was  twice  a 
member  of  the  House  of  Representatives  in  the  lower  house  of 
the  General  Assembly.  He  was  for  four  years  lecturer  on 
railroad  law  in  the  State  University,  and  was  for  eighteen 
years  regent  of  the  university.  He  was  chairman  of  the  Iowa 
delegations  to  the  Democratic  National  Conventions  of  1872 
and  1892,  and  was  a  member  of  the  Iowa  Columbian  Commis- 
sion, having  charge  of  the  Iowa  exhibit  of  minerals  and  geology 
at  the  World*8  Fair  at  Chicago  in  1893. 

He  held  firmly  and  faithfully  to  the  cardinal  doctrines  of  the 
Democratic  party. 

Mr.  Duncombe  was  a  distinguished  member  of  the  Bar  of 
the  state.  He  was  a  clear-minded,  thoroughly  trained  lawyer, 
and  accomplished  in  all  departments  of  the  law,  from  the  de- 
tails of  practice  to  the  great  questions  of  legal  principle  and 
the  philosophy  of  jurisprudence.  His  training  was  not  limited 
by  the  boundaries  of  the  law  only,  but  in  the  fields  of  finance, 
political  economy  and  sociology  he  had  the  learning  and 
capacity, of  the  well-trained  statesman. 

For  many  years  he  was  attorney  for  the  Illinois  Central 
Railway  Company,  having  charge  of  its  business  in  twenty- 
three  counties  in  four  different  states,  and  had  besides  a  large 
general  practice. 

On  May  11,  1859,  he  was  married  to  Mrs.  Mary  A.  Wil- 
liams, of  Fort  Dodge,  who  with  five  children  survive  him.. 

Mr.  Duncombe  was  endowed  by  nature  with  a  splendid 
physical  and  mental  organization.  He  was  a  conspicuous  per- 
sonage in  any  assembly  of  men.  His  genius  was  construc- 
tive, his  abilities  conspicuous,  his  determination  undaunted, 
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his  thought  a  deep  spring  of  knowledge,  his  mind  keen,  an- 
alytic and  discriminating.  He  was  ever  generous  and  kindly 
to  the  members  of  the  Bar,  and  the  younger  members  especially 
recall  with  feelings  of  gratitude  his  helpful  and  friendly  aid 
and  counsel. 

He  was  not  bound  to  any  particular  creed,  but  he  believed 
in  and  encouraged  every  church  and  institution  which  tended 
to  uplift  his  fellow  men,  and  his  life  day  by  day  added  to  the 
sum  of  human  happiness. 

ROBERT  M.  HAINES. 

Robert  M.  Haines  was  born  at  Salem,  Ohio,  December  29, 
1838,  and  died  at  his  home  in  Grinneli,  Iowa,  December  22, 
1902.  In  1857  he  located  at  Iowa  Falls,  in  Iowa,  and  there 
engaged  in  teaching.  In  the  winter  of  1860  he  entered  the 
Academy  of  Iowa  College,  and  was  graduated  in  1865  with 
high  honors. 

After  his  graduation  he  was  principal  of  an  academy  at 
Troy,  in  Davis  County,  and  later  taught  at  the  Academy  of 
Iowa  College.  On  August  19,  1867,  he  was  married  to 
Joanna  Harris,  who  survives  him.  In  the  fall  of  1869  he 
entered  the  Law  Department  of  the  State  University,  and  in 
the  spring  of  1874  he  returned  to  the  Law  Department  of  the 
State  University  and  concluded  the  law  course  with  the  class 
graduating  that  year,  in  the  meantime  having  taught  school 
and  practiced  law,  first  in  partnership  with  Mr.  Kline  and 
since  1871  in  the  firm  of  Haines  &  Lyman. 

In  1879  he  was  elected  to  the  Senate,  and  served  in  the  ses- 
sions of  1880  and  1882.  He  was  a  Republican,  and  in  those 
years  gave  the  party  much  of  his  time  in  campaign  speaking. 
In  1888  and  1892  he  became  a  supporter  of  Mr.  Cleveland, 
because  of  his  belief  in  his  views  on  tariff,  finance  and 
civil  service  reform.  In  1896  he  supported  the  Republican 
candidate  for  President,  because  he  favored  the  money  policy 
of  that  party  in  preference  to  that  of  the  Democratic  party. 
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Since  that  time  his  political  affiliations  were  with  the  Republi- 
can party. 

At  the  meeting  of  the  Iowa  State  Bar  Association  in  1901 
Mr.  Haines  was  elected  Vice-President,  and  filled  that  office 
until  1902,  when  he  was  elected  President  of  the  Association. 
In  this  capacity  he  was  acting  until  the  time  of  his  death. 

He  served  in  the  Council  of  Grinnell,  and  as  its  Mayor,  as 
City  Attorney  and  on  the  school  board,  and  was  for  twenty- 
four  years  a  very  active  and  influential  member  of  the  Board 
of  Trustees  of  Iowa  College.  He  was  a  prominent,  active  and 
useful  member  of  the  Congregational  Church.  He  was  a  stu- 
dent of  the  problem^  of  political  economy,  and  gave  much 
attention  to  the  great  questions  of  tariff,  systems  of  taxation 
and  of  finance. 

In  his  profession  he  ranked  high.  He  was  honest,  conscien- 
tious and  thoroughly  in  earnest.  In  his  private  life  he  was 
without  fault.  He  was  generous  and  charitable,  and  gave 
largely  of  his  means  to  church  and  other  objects  of  charity. 
He  had  a  keen  and  active  sense  of  humor  and  possessed  much 
of  the  spirit  of  poetry. 

Though  brought  up  as  a  Quaker,  and  always  holding  very 
positive  views  of  life  and  duty,  yet  he  was  the  most  tolerant 
of  men,  and  he  never  spoke  harshly  of  anyone  holding  views 
adverse  to  his  own.  He  freely  and  independently  criticised 
the  public  acts  and  policies  of  public  men,  but  he  never  in- 
dulged in  detraction  or  abuse  of  the  private  life  or  character 
of  others. 

A  friend  closed  his  address  at  the  funeral  of  Mr.  Haines 
with  the  following  appropriate  lines  from  Tennyson : 

"  O,  good,  gray  head  which  all  men  knew, 
Of  voice  from  which  their  omens  all  men  drew, 
O,  iron  nerve  to  true  occasion  true, 
O,  fallen  at  length,  that  tower  of  strength, 
Which  stood  four  square  to  all  the  winds  that  blew." 
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MASSACHUSETTS. 
FRANCIS  AUGUSTUS  BROOKS. 

Francis  Augustus  Brooks  was  born  in  Petersham,  Massa- 
chusetts, May  23,  1824,  and  died  in  Boston,  September  22, 
1902.  His  father,  Aaron  Brooks,  Jr.,  a  life-long  resident  of 
Petersham,  was  a  prominent  lawyer  of  Worcester  County. 
Francis  A.  attended  the  schools  of  Petersham  and  Templeton 
and  the  academies  in  New  Salem  and  Leicester,  and  was 
graduated  at  Harvard  College  in  1842,  the  youngest  man  in 
his  class.  He  afterwards  studied  law  in  the  Harvard  Law 
School  and  in  Boston.  After  his  father's  death  in  1845  he 
returned  to  his  native  town  and  was  admitted  to  the  Worcester 
County  Bar  in  the  same  year. 

For  a  few  months  he  practiced  in  Worcester,  but  on  the  1st 
of  January,  1848,  he  removed  to  Boston,  which  was  ever  after 
his  home  and  place  of  work.  In  his  early  practice  he  had 
much  to  do  with  the  law  of  patents,  but  later  his  engagements 
were  chiefly  with  corporations,  in  several  of  which  he  held 
substantial  investments.  For  many  years  he  was  very  active 
in  the  involved  litigation  of  the  Vermont  Central  Railroad 
system,  and  later  had  much  to  do  with  bringing  the  Nashua 
and  Lowell  Corporation  to  a  position  of  recognized  and  in- 
creased valuation.  He  was  the  President  of  the  last-named 
corporation  for  twenty-four  years,  and  held  various  other  im- 
portant corporate  trusts  and  offices. 

He  was  a  strong  and  reliant  litigant,  never  wearied  by  de- 
tails and  never  sparing  the  utmost  effort.  He  was  direct  and 
open  in  his  views  and  methods,  independent  in  judgment,  hope- 
ful and  kindly  under  all  conditions.  He  was  a  noticeable  man 
in  any  company,  and  few  faces  will  be  more  clearly  recalled  or 
gladly  retained  in  memory  than  his  by  the  many  who  knew 
him  in  his  long  career. 

He  took  great  interest  in  national  and  political  affairs.  He 
was  a  Democrat,  and  was  a  frequent  writer  upon  public  meas- 
ures, especially  in  favor  of  the  doctrines  of  stable  finance  and 
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anti-imperialism.  Some  of  his  pamphlets,  commended  by 
various  leaders  in  both  parties,  have  been  *'Fiat  Money," 
'^  Political  and  Financial  Errors  in  Our  Recent  Monetary 
Legislation,"  "An  Arraignment  of  President  McKinley's  Pol- 
icy of  Extending  by  Force  the  Sovereignty  of  the  United 
States  Over  the  Philippine  Islands  "  and  "  The  Unauthorized 
and  Unlawful  Subjugation  of  Filipinos  in  the  Island  of  Luzon 
by  President  McKinley." 

In  September,  1847,  Mr.  Brooks  married  Miss  Frances 
Butler,  of  Groton,  Massachusetts,  whose  father,  Hon.  Caleb 
Butler,  was  a  member  of  the  Middlesex  Bar.  Three  sons 
survive.         ^ 

HOSEA  MORRILL   KNOWLTON. 

Hosea  Morrill  Knowlton  was  born  at  Durham,  Maine,  May 
20, 1847,  and  died  December  18,  1902.  He  was  a  son  of  Rev. 
Isaac  Case  Knowlton,  D.  D.,  and  Mary  Smith  Wellington 
Knowlton. 

His  early  education  was  obtained  in  the  public  schools,  and 
he  was  graduated  from  Tufts  College  in  1867.  Thirty  years 
later  he  was  honored  by  the  degree  of  LL.D.  His  collegiate 
training  was  supplemented  by  a  year  of  profitable  study  at  the 
Harvard  Law  School  and  two  years  of  reading  in  the  office  of 
E.  L.  Barnev,  of  New  Bedford.  He  was  admitted  to  the  Bar 
in  June,  1870. 

A  great  number  of  public  trusts  were  committed  to  him  and 
to  each  he  gave  the  full  attention  that  it  required,  and  was 
unsparing  of  himself  in  this  service.  From  1872  to  1878  he 
was  Register  in  Bankruptcy.  He  was  City  Solicitor  of  New 
Bedford ;  was  a  member  of  the  House  of  Representatives  and 
of  the  Senate  of  Massachusetts.  Upon  the  election  of  George 
Marston  as  Attorney  General,  he  was  appointed  District  At- 
torney, an  office  which  he  held  fr^m  1879  to  1893.  He  wa6 
elected  Attorney  General  in  the  latter  year,  and  held  that  office 
until  1902,  when,  of  his  own  determination,  against  which  no 
persuasion  could  prevail,  he  withdrew  from  public  life  to  devote 
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himself  to  the  practice  of  his  profession.  At  the  request  of 
Governor  Crane  he  became  a  member  of  the  commission  to 
revise  the  corporation  laws  of  Massachusetts.  The  report  filed 
by  his  associates  and  survivors,  but  happily  complete  in  all  es- 
sentials before  his  lamented  death,  is  one  of  his  memorable 
contributions  to  the  administrative  functions  of  the  state. 

His  mental  processes  were  direct,  his  speech  plain  and 
unadorned.  He  rarely  indulged  in  the  bitterness  of  sarcasm 
or  satire.  Though  his  resources  by  way  of  apt  illustration 
were  marvelous,  they  were  drawn  more  frequently  from  the 
striking  incidents  of  human  experience  than  from  the  flights 
of  imagination.  There  was  no  trace  of  anything  artificial, 
either  in  his  manner,  his  language  or  his  nature.  He  com- 
pelled the  judgment  of  his  hearers  by  the  dominant  force  of 
his  reason  rather  than  by  adroit  arts  of  persuasion.  His 
most  impressive  efforts  were  made  in  the  courts.  He  con- 
tended for  justice  rather  than  mere  victory  in  controversy. 

He  was  widely  read  in  the  law,  and  his  retentive  memory 
held  the  essential  principles  of  all  leading  adjudications.  He 
had  extraordinary  capacity  to  adapt  legal  enactment  or  declar- 
ation to  the  material  issue  he  was  considering.  His  labor  was 
incessant,  but  was  so  well  directed  that  it  met  the  fullest  meas- 
ure of  accomplishment.  He  was  intensely  practical,  and  knew 
full  well  the  frailties  of  human  nature.  Throughout  almost 
the  whole  of  his  professional  life  he  was  engaged  in  the  prose- 
cution of  crime,  yet  he  was  neither  cynic  nor  skeptic,  but  pre- 
served always  his  faith  in  his  fellow  men.  He  had  true  rever- 
ence for  the  law,  as  the  minister  of  justice,  and  he  held  those 
who  wore  her  robes  as  demanding  and  worthy  his  constant 
loyalty  and  obedience. 

He  looked  upon  the  office  of  Attorney  General  as  a  solemn 
trust,  and  no  priest  of  the  Church  ever  kept'  her  altars  more 
pure  than  did  he  the  authority  and  the  obligation  resting  upon 
him.  For  the  honor  and  dignity  of  the  commonwealth  he  was 
jealous  and  devoted. 
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His  long  service  covered  a  period  during  which  many  new 
fields  of  responsibility  were  entrusted  to  his  charge,  requiring 
him  to  render  opinions  dealing  with  the  most  important  ques- 
tions of  legislative,  executive  or  administrative  action.  These 
opinions  are  recognized  as  among  the  instructive  contributions 
to  the  body  of  our  law,  and  place  him  among  jurists  whose 
fame  will  live  beyond  the  mere  speech  of  their  contemporaries. 


MICHIGAN. 

EDMUND  HALL. 

Edmund  Hall  was  born  on  May  28,  1819,  at  West  Cayuga, 
New  York.  His  father,  Edmund  Faning  Hall,  was  of  the 
family  of  Halls  which  traces  back  to  Wallingford,  Connecticut. 

His  mother's  ancestry  ran  through  the  Norths  and  the 
Foulgers  to  the  first  white  couple  married  on  Nantucket.  In 
1833  a  branch  of  the  family  came  West,  seeking  a  new  home  in 
the  territory  of  Michigan.  With  this  branch  came  Mr.  Hall 
with  his  mother,  brother  and  three  sisters.  They  settled  in 
and  near  the  village  of  Vreeland,  now  called  Flat  Rock. 
They  were  pioneers,  but  energy  and  hard  work  enabled  the 
family  to  send  the  oldest  boy  to  college.  The  nearest  prepar- 
atory school  was  at  Elyria,  Ohio,  and  there  he  fitted  himself 
for  Oberlin,  being  graduated  from  the  latter  institution  with 
high  standing  in  1843.  Later  he  studied  law  under  George 
E.  Hand,  of  Detroit,  and  was  admitted  to  the  Bar  in  1847 
and  became  a  partner  of  Judge  Hand.  In  1841,  while  a 
student,  he  delivered  a  number  of  anti-slavery  lectures,  and 
again  in  1844,  when  studying  law,  he  went  on  the  stump  as  a 
volunteer  champion  of  Birnie,  the  candidate  of  the  Liberty 
party.  He  was  a  charter  member  of  the  First  Congregational 
Churoh. 

Mr.  Hall  had  little  to  do  with  party  politics  and  only  held 
one  official  position  in  the  course  of  his  long  and  active  life — 
that  of  school  inspector  in  Detroit  from  1869  to  1863.     While 
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in  the  Board  of  Education  he  served  on  a  committee  of  the 
board  who  instituted  a  suit  to  correct  abuses  and  recover 
moneys  misappropriated.  A  final  decree  was  rendered  in  the 
Supreme  Court  which  restored  the  funds  and  placed  in  the 
hands  of  the  board  several  thousand  dollars  which  became  the 
nucleus  of  the  public  library  of  Detroit. 

Mr.  Hall  retired  from  the  partnership  with  Judge  Hand, 
and  practiced  law  alone  for  many  years  until  his  business  enter- 
prises and  real  estate  investments  made  it  impossible  for  him 
longer  to  give  it  his  exclusive  attention.  In  the  sixties  Mr. 
Hall  engaged  in  the  lumber  business  of  Michigan,  and  con- 
tinued therein  up  to  the  time  of  his  death. 

His  residence  was  in  Detroit  for  over  sixty  years.  Since 
1846  his  summers  were  invariably  spent  on  his  Gibraltar  farm, 
which  is  beautifully  situated  at  the  mouth  of  the  Detroit 
River,  and  which  held  for  him  a  never-failing  charm. 

Mr.  Hall  was  first  married  in  1846  to  Miss  Emeline  Coch- 
ran, of  Frederick,  Ohio,  who  died  in  1879,  leaving  a  married 
daughter.  In  1881  Mr.  Hall  married  Mrs.  Mary  H.  Stoflet 
Vreeland,  who,  with  one  son,  survives  him. 

Mr.  Hall's  death  occurred  on  May  17,  1903. 

GEORGE  HAYDEN. 

George  Hayden,  of  Ishpeming,  Michigan,  was  born  at 
Charlotte,  Michigan,  October  23,  1850,  and  was  the  son  of 
John  Hayden.  He  was  graduated  from  the  University  of 
Michigan  and  came  to  the  Bar  of  his  native  state  on  Septem- 
ber 17,  1872. 

Mr.  Hayden's  thirty  years  at  the  Bar  were  crowned  with 
success  and  left  a  record  of  which  his  relatives  and  friends 
may  well  be  proud,  and  his  state  makes  no  mistake  in  doing 
honor  to  his  memory  as  one  of  its  most  worthy  citizens  and  as 
one  among  the  ablest  members  of  its  Bar. 

Almost  immediately  after  coming  to  the  Bar  he  located  at 
Ishpeming.  His  natural  ability  and  honorable  methods  brought 
him  recognition,  and  his  legal  training  and  thorough  study  of 
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corporation  law  made  his  services  most  valued  and  oft  sought 
after  by  the  mining  corporations  of  those  northern  regions. 
He  was  general  attorney  for  the  ^'  Cleveland  Cliffs  Iron  Com- 
pany and  the  Cleveland  Iron  Mining  Company."  He  was 
also  prominently  identified  with  the  Lake  Superior  and  Ish- 
peming  and  the  Marquette  and  Southeastern  Railways.  His 
greatest  ability  was  in  the  organization  of  and  legal  manage- 
ment of  large  corporations,  and  this  extended  even  beyond  his 
own  state.  He  conceived  and  brought  about  the  building  of 
an  extensive  railway  system  in  the  Indian  Territory,  known 
as  the  Fort  Smith  and  Western  Railway,  and  of  which  he  was 
President  at  the  time  of  his  death.  He  was  also  President  of 
the  Sans  Bois  Coal  Company,  of  Indian  Territory.  These 
corporations,  under  his  skillful,  legal  and  executive  ability, 
met  with  a  prosperous  and  steady  growth. 

Mr.  Hayden  filled  many  offices  of  trust  with  ability,  honor 
and  integrity.  In  1885-6  he  was  chosen  prosecuting  attorney 
for  Marquette  County,  he  was  also  chosen  as  city  attorney, 
which  position  he  held  for  several  years.  As  member  of 
boards  of  education  at  different  times  he  infused  new  life  and 
interest  into  the  educational  system  of  the  north. 

Mr.  Hayden  had  been  ailing  some  months  before  his  death. 
An  operation  was  finally  performed,  from  the  shock  of  which 
he  rallied,  but  only  for  a  short  time.  On  July  23,  1908,  he 
died. 


MINNESOTA. 
WILLIAM  JOHN  HAHN. 

On  the  23d  day  of  September,  1902,  William  John  Hahn, 
for  many  years  one  of  the  most  distinguished  members  of  the 
Bar  of  Minnesota,  died  suddenly  in  the  court  house  in  Minne- 
apolis while  engaged  in  the  trial  of  a  civil  action. 

Mr.  Hahn  was  born  in  Mifflin  County,  Pennsylvania,  No- 
vember 5,  1841.     His  grandfather,  John  Hahn,  was  a  Revolu- 
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tionary  patriot.  His  father,  Joseph  Hahn,  was  a  farmer,  and 
an  elder  in  the  Presbyterian  Church  at  Milroy,  Pennsylvania. 
The  son  grew  up  on  his  father's  farm,  attending  the  common 
schools,  the  Latin  Academy  at  Milroy,  and  the  Academy  in 
Juniata  County,  Pennsylvania,  until  the  breaking  out  of  the 
Civil  War. 

Upon  the  news  of  the  firing  upon  Sumter,  young  Hahn, 
together  with  a  cousin,  recruited  a  company  to  join  the  army. 
The  two  young  men  raised  a  full  company,  of  which  Hahn 
was  made  lieutenant.  Owing  to  the  serious  efiect  on  the 
health  of  his  mother,  caused  by  his  enlistment,  and  the  conse- 
quent authority  exercised  by  his  father,  he  was  prevented  from 
going  into  the  army.  He  took  charge  of  the  Lake  City  schools 
during  the  ensuing  winter,  and  began  to  read  law  in  the  office 
of  Otman  &  Scott. 

During  the  summer  of  1862  he  joined  a  volunteer  regiment 
and  assisted  in  the  suppression  of  the  Sioux  Indian  outbreak 
in  Minnesota.  In  the  fall  of  the  same  year  he  again  returned 
to  Pennsylvania,  and  taught  school  near  his  old  home.  Upon 
Lee's  invasion  of  Pennsylvania  he  joined  the  active  militia. 
His  regiment  pushed  forward  at  once  to  Gettysburg,  reaching 
the  battlefield  on  the  morning  of  July  4,  1863. 

In  1866  he  went  to  Philadelphia,  and  completed  his  study 
of  the  law  in  the  office  of  Judge  Morris  and  the  Pennsylvania 
College.  In  1867  he  returned  to  Lake  City,  was  admitted  to 
the  Bar  in  May  of  that  year,  and  formed  a  partnership  with 
W.  W.  Scott,  which  continued  until  1875.  In  1876  he 
formed  a  partnership  with  J.  M.  Martin,  which  continued 
until  1882.  He  was  for  six  years  County  Attorney  of 
Wabasha  County,  being  first  elected  in  1872,  and  twice  re- 
elected, the  last  time  without  opposition. 

In  March,  1881,  he  was  appointed  by  Governor  Pillsbury 
Attorney  General  of  the  state  of  Minnesota,  and  was  after- 
wards twice  elected  to  the  office,  filling  the  office  for  six  years 
with  fidelity  and  marked  ability.    Of  General  Hahn's  services 


726  OBITUARIES. 

as   Attorney  General,   one   of  his   successors  has   truthfully 
said : 

"  His  administration  of  the  oflBce  of  Attorney  General  is  a 
bright  chapter  in  the  political  history  of  this  state,  not  only 
for  the  ability  displayed  in  the  conduct  of  important  litigation 
for  his  client,  and  the  solution  of  vexing  questions,  but  more 
by  reason  of  the  zeal,  courage  and  fidelity  of  the  incumbent 
in  the  discharge  of  its  varied  duties." 

He  removed  to  Minneapolis  in  May,  1882,  and  formed  a 
partnership  with  Charles  H.  Woods,  which  continued  until  the 
year  1886,  when  General  Hahn  was  elected  Trust  Ofiicer  of 
the  Minnesota  Loan  and  Trust  Company,  which  position  he 
held  until  the  time  of  his  death. 

In  1892,  while  still  remaining  Trust  Officer,  he  resumed  the 
general  practice  of  his  profession,  and  formed  a  partnership 
with  N.  F.  Hawley,  which  continued  until  1897,  when  Judge 
H.  C.  Belden  was  taken  into  the  firm,  and  its  name  was 
changed  |o  Hahn,  Belden  &  Hawley,  and  this  continued  until 
dissolved  by  the  death  of  General  Hahn. 

The  last  public  honor  conferred  upon  him  was  his  appoint- 
ment in  1901  by  the  Governor  upon  the  Tax  Commission  of 
the  state.  Into  this  public  duty  he  put,  in  a  peculiar  sense, 
his  life ;  for  his  friends  do  not  doubt  that  the  physical  exhaus- 
tion, consequent  upon  these  labors,  did  much  to  undermine  his 
health  and  shorten  his  days. 

To  quote  from  the  memorial  adopted  by  the  Hennepin 
County,  Minnesota,  Bar  Association : 

''  General  Hahn  was  a  warm  and  sympathizing  friend.  All 
who  knew  him  personally  felt  the  influence  of  this  friendship. 
It  was  true  and  steadfast. 

"  Without  in  any  sense  reflecting  upon  those  who  passed 
away  before  him,  it  can  be  truthfully  said  that  no  member  of 
this  Bar  has  left  us  for  a  higher  sphere  of  activity  in  the  life 
to  come,  whose  decease  has  left  a  keener  sense  of  loss  among 
his  associates,  and  the  community  at  large,  than  has  that  of 
our  friend  and  brother.  General  Hahn. 

"  He  was  everywhere  and  always  a  man  of  sterling  char- 
acter, and  of  incorruptible  integrity. 
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"  As  a  lawyer  he  was  before  the  court  and  jury  ever  honest, 
dignified  and  courteous,  never  deigning  for  a  moment  to  stoop 
to  anything  inconsistent  with  the  highest  professional  eti- 
quette ;  with  his  clients  he  was  the  wise  and  conservative  coun> 
seller ;  to  his  brethren  at  the  Bar,  the  courteous  gentleman. 
His  life  is  an  object  lesson  for  the  younger  members  of  the 
Bar,  illustrating  the  truth  so  often  forgotten  that  in  our,  as  in 
every  other  profession,  the  highest  character  and  integrity  go 
hand  in  hand  with  the  truest  success. 

"  In  every  sphere  of  life  our  brother  was  called  upon  to  fill 
he  tried  to  do  his  full  duty.  Gut  off  as  he  was  in  the  midst 
of  his  usefulness,  his  death  seems  untimely;  but  he  died,  as 
he  would  have  chosen  to  die,  at  the  post  of  duty,  after  a  beau- 
tiful and  fully  rounded  life.  A  true  friend ;  a  useful,  patriotic 
citizen ;  a  splendid  lawyer ;  a  noble  man  has  left  us ;  but  there 
remains  to  help  and  bless  us  the  memory  of  his  well-spent 
life." 

He  was  married  on  September  16,  1868,  to  Emily  Loretta 
Martin,  of  Mifflin  County,  Pennsylvania,  who  died  in  1891. 
They  had  five  children,  two  sons  and  three  daua;hters. 

He  subsequently  married  Matilda  Richardson,  of  Minne- 
apolis, who  survives  him,  together  with  three  daughters. 


MISSOURI. 
CHARLES  LEE   DOBSON. 

Charles  Lee  Dobson  was  born  in  Harrison  County,  West 
Virginia,  February  8,  1848,  and  died  at  Kansas  City,  Mis- 
souri, August  12,  1902.  His  father  was  of  Scotch- English 
ancestry ;  his  mother  was  also  of  English  descent.  Among 
his  ancestors  were  Austin  Dobson,  the  English  poet,  and  Wil- 
liam Dobson,  the  portrait  and  historical  painter.  In  1854  the 
family  moved  to  Linn  County,  Missouri.  Here  Judge  Dobson 
spent  his  boyhood  and  received  his  early  education.  In  due 
time  he  entered  the  State  University  of  Missouri,  at  Columbia, 
where  he  completed  his  college  course  in  1869.  Immediately 
after  leaving  college  he  was  appointed  clerk  of  the  Linn 
County  Court  of  Common  Pleas,  a  court  of  concurrent  juris- 
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diction  with  the  Circuit  Court.  He  was  admitted  to  the  Bar 
February  10,  1870.  In  1874  he  was  appointed  Judge  of  the 
Common  Pleas  Court  of  Linn  County  to  fill  a  vacancy.  Judge 
Dobson  had  not  reached  the  age  designated  by  the  statute 
which  fixed  the  qualifications  of  judges  of  this  court,  but  in 
response  to  a  request  of  the  Bar  of  Linn  County  the  Legisla- 
ture of  Missouri,  by  special  act,  removed  his  disability,  and 
he  assumed  the  duties  of  the  office.'  At  the  expiration  of  his 
term  he  declined  to  be  a  candidate  for  re-election,  and  opened 
a  law  office  at  Linneus,  January  1,  1875,  and  there  practiced 
his  profession  until  the  spring  of  1879,  when  he  removed  to 
Kansas  City,  Missouri.  He  soon  acquired  a  large  and  profit- 
able clientage.  In  1883  he  entered  into  partnership  with 
Shannon  C.  Douglass,  a  former  college  mate,  and  now  one  of 
the  Circuit  Judges  of  Jackson  County,  Missouri.  In  1886 
J.  McD.  Trimble  was  taken  into  the  partnership,  and  the  firm 
became  Dobson,  Douglass  &  Trimble.  In  1890  this  firm  was 
dissolved,  and  Judge  Dobson  associated  himself  with  Henry 
L.  McCune  and  Herbert  L.  Doggett,  under  the  firm  name  of 
Dobson,  McCune  &  Doggett.  In  January,  1894,  Judge  Dob- 
son again  accepted  a  position  on  the  bench,  this  time  by  appoint- 
ment of  the  Governor,  to  fill  a  vacancy  on  the  circuit  bench  of 
Jackson  County.  At  the  next  general  election  he  was  chosen 
to  succeed  himself,  and  continued  to  serve  as  Circuit  Judge 
until  January,  1897,  when  he  again  associated  himself  with 
his  former  partner,  Henry  L.  McCune,  under  the  firm  name 
of  Dobson  &  McCune,  of  which  firm  he  was  the  senior  mem- 
ber at  the  time  of  his  death.  Judge  Dobson  was  married  in 
1880  to  Miss  Carrie  E.  Meade,  of  Fayetteville,  New  York,  who 
died  in  1881.  He  left  surviving  him  one  son,  M.  Clay  Dob- 
son. 

Although  not  a  politician.  Judge  Dobson  stood  high  in  the 
councils  of  the  Democratic  party,  of  which  he  was  a  member. 
In  1885  he  was  appointed  by  Governor  Marmaduke  one  of  the 
commissioners  to  locate  and  build  one  of  the  state  asylums  for 
the  insane.     In  1894  he  became  a  member  of  the  faculty  of 
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the  Law  Department  of  the  University  of  Kansas,  which  posi- 
tion he  held  at  the  time  of  his  death.  He  was  an  active  mem- 
ber of  the  Commercial  Club  of  Kansas  City ;  was  one  of  the 
founders  of  the  Kansas  City  Bar  Association,  and  one  of  the 
charter  members  of  the  Associated  Charities  of  Kansas  City. 
He  was  for  many  years  a  member  of  the  American  Bar  Asso- 
ciation and  the  Missouri  State  Bar  Association. 

He  attained  marked  distinction  in  his  profession  and  won 
for  himself  a  high  place  among  the  eminent  lawyers  of  his 
state.  Not  content  with  the  performance  of  his  professional 
duties  alone,  he  interested  himself  in  the  affairs  of  the  city  and 
of  the  state,  and  his  name  is  inseparably  connected  with  many 
of  the  enterprises  which  have  been  undertaken  for  the  better- 
ment and  improvement  of  his  city.  In  spite  of  ill-health  he 
was  habitually  cheerful,  hopeful  and  optimistic ;  fond  of  the 
society  of  his  friends,  and  withal  a  delightful  gentleman  and 
companion. 

As  a  lawyer  he  ennobled  his  profession  by  scrupulous  fidelity 
to  the  interests  of  his  clients ;  by  courteous  treatment  of  his 
brother  lawyers,  and  by  a  proper  consideration  for  the  rights 
of  those  against  whom  he  was  employed.  As  a  judge  he  per- 
formed his  duties  impartially  and  with  a  careful  regard  for  the 
rights  of  counsel  and  litigants.  As  a  citizen  he  lived  a  life  of 
probity  and  uprightness. 


MONTANA. 
JOHN  W.  COTTER. 

John  W.  Cotter  was  born  in  Des  Moines,  Iowa,  in  1861,  and 
died  at  Butte,  Montana,  the  29th  day  of  July,  1903. 

He  studied  law  under  Judge  Cole,  of  Iowa ;  was  graduated 
from  Drake  University  of  Des  Moines  in  1885,  shortly  after 
going  to  Baker  City,  Oregon,  to  practice.  After  practicing 
his  profession  for  two  years,  he  came  to  Butte,  Montana,  which 
was  his  field  of  labor  from  that  time.  In  1891  he  was  elected 
City  Attorney  of  the  city  of  Butte,  and  filled  the  position 
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with  such  disti  action  that  he  was  re-elected  in  1893.  Retiring 
from  office  after  his  second  term,  he  devoted  his  entire  energy 
to  building  up  a  practice,  and  his  unswerving  devotion  to  duty 
soon  brought  him  to  the  foremost  rank  of  attorneys  at  the 
Montana  Bar.  His  early  success  was  in  criminal  law,  but  for 
the  past  several  years  he  devoted  his  attention  to  mining  law, 
and  was  associated  with  Judge  McHatton,  in  the  partnership  of 
McHatton  &  Cotter.  He  was  an  attorn^ey  of  record  in  many 
of  the  important  mining  cases  in  the  state  of  Montana.  Dur- 
ing the  trial  of  a  case  he  was  taken  suddenly  ill,  and  what  at 
first  seemed  an  attack  of  overexertion  proved  to  be  a  dreaded 
attack  of  paralysis,  from  which  he  never  rallied. 

Mr.  Cotter  was  a  Vice-President  of  the  American  Bar  As- 
sociation from  Montana  and  a  member  of  the  Committee  on 
the  Louisiana  Purchase  Exposition. 

The  many  tributes  of  love  and  friendship  paid  his  memory 
attest  his  quality  as  a  man.  They  came  from  every  point  in 
the  circle  of  a  wide  acquaintance  and  carry  the  impress  of 
heartfelt  sincerity.  The  measure  of  loss  is  not  complete  in  the 
general  •  sorrow  due  to  the  passing  of  a  loyal  friend  and  a 
valued  companion.  His  death  was  to  the  community  a  much- 
felt  loss.  Mr.  Cotter  possessed  the  character  and  attainments 
of  the  men  who  make  cities  respected  and  states  great.  He 
won  public  position  by  the  merit  of  his  ability  and  earned  pro- 
motion by  fidelity  and  good  service.  He  was  proud  of  his 
profession,  jealous  of  his  good  name,  faithful  to  his  cause.  He 
stood  as  an  exemplar  of  honorable  ambition  and  respected 
life. 


NEW  YORK. 
SPENCER   CARY   DOTY. 

Spencer  Cary  Doty  died  at  Yonkers,  New  York,  April  9, 
1903.  He  was  the  son  of  Joseph  Cary  Doty  and  Zilphia 
Powell,  his  wife,  and  was  born  at  Hyde  Park,  Dutchess  County, 
New  York,  on  September  21,  1840.    He  was  a  lineal  descend- 
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ant  of  the  pilgrim,  Edward  Doty,  one  of  the  passengers  on 
the  Mayflower. 

In  July  and  August,  1862,  he  raised  a  company  of  volun- 
teers at  Poughkeepsie,  New  York,  which  was  attached  to  the 
128th  Regiment,  New  York  Volunteers.  He  was  commis- 
sioned Second  Lieutenant  and  was  subsequently  promoted  to 
the  rank  of  First  Lieutenant.  He  was  appointed  Deputy 
Provost  Marshal  in  the  Department  of  the  Gulf,  and  for  a 
time  was  in  charge  of  the  parishes  of  Plaquemine  and  St. 
Bernard,  Louisiana.  On  the  23d  of  July,  1863,  he  was  hon- 
orably discharged  from  the  United  States  service  upon  sur- 
geon's certificate  of  physical  incapacity. 

Returning  to  New  York  City  he  studied  law ;  was  admitted 
to  the  Bar,  and  in  1869  commenced  in  that  city  the  practice  of 
his  profession,  which  he  successfully  conducted  until  his  last 
illness.  He  was  a  member  of  the  New  York  State  and  Ameri- 
can Bar  Associations  and  of  the  Loyal  Legion. 

He  married  Miss  Mary  Louisa  Wilson,  daughter  of  William 
Savory  Wilson,  of  Philadelphia.  One  child  only,  a  daughter, 
Ada  Louise,  survives  him. 

He  will  be  remembered  by  his  many  acquaintances  as  a  man 
of  a  modest,  quiet  nature,  with  a  warm  and  fraternal  regard 
for  his  friends,  all  of  whom  held  him  in  the  highest  esteem. 


OHIO. 
ROBERT  BONNER  BOWLER. 

Robert  Bonner  Bowler,  the  son  of  Robert  Bonner  Bowler 
and  Susan  L.  Pendleton,  was  born  January  17,  1856,  at  Mt. 
Storm,  now  a  part  of  the  city  of  Cincinnati.  He  received  his 
early  education  in  Cincinnati,  supplementing  it  by  study  at 
an  Eastern  school  and  in  Paris  and  Dresden.  He  first  engaged 
in  mercantile  and  railroad  business,  and  later  spent  much 
time  in  travel,  making  a  trip  around  the  world  in  1876  and 
1877.     He  entered  the  Cincinnati  Law  School  in  the  fall  of 
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1884  with  more  than  the  usual  equipment  for  the  instruction 
offered  there.  He  was  an  indefatigable  student  and  a  per- 
sistent worker,  and  as  a  result  was  graduated  at  the  head  of 
his  class  in  May,  1885.  He  immediately  entered  upon  the 
practice  of  law,  where  his  zeal,  his  tireless  efforts,  his  clear- 
ness of  mind  and  sound  judgment,  together  with  his  high  char- 
acter and  uniform  courtesy,  gave  him  at  once  a  high  standing. 

A  Democrat  by  inheritance  and  by  conviction,  he  took  a 
deep  interest  in  politics,  and  was  one  of  those  young  men  at- 
tracted by  the  example  of  Mr.  Cleveland  to  become  active  in 
public  affairs.  In  1892  he  was  nominated  by  the  Democratic 
party  of  the  first  Ohio  district  for  Congress,  and  made  the 
race  against  his  office  companion,  Mr.  Bellamy  Storer. 
Throwing  himself  into  the  contest  with  his  accustomed  energy 
and  close  attention  to  the  minutest  details,  he  had  the  satisfac- 
tion of  reducing  the  majority  of  the  opposite  political  party  to 
the  lowest  figure  in  many  years.  In  this  canvass  he  showed 
that  he  was  forcible  and  clear  in  debate,  making  his  appeals  to 
the  intelligence  of  his  hearers.  He  was  considered  by  Mr. 
Cleveland  for  a  number  of  positions  in  his  official  household,  but 
finally  accepted  the  appointment  to  the  Comptrollership  of  the 
Treasury,  which  place  he  held  throughout  Mr.  Cleveland's 
term.  This  position  was  administered  by  him  in  such  a  way 
as  to  gain  the  confidence  and  respect  of  all  who  came  in  con- 
tact with  him.  Mr.  Bowler's  thoroughness  and  fairness  in  the 
administration  of  this  office  were  soon  well  recognized  and  his 
motives  were  never  questioned. 

He  published  several  volumes  of  his  opinions,  which  have 
done  much  to  give  the  Comptroller's  reports  an  authoritative 
position. 

In  1897  he  returned  to  Cincinnati  and,  associated  with  Mr. 
Harlan  Cleveland,  continued  the  active  practice  of  his  profes- 
sion until  his  death  in  the  house  of  his  birth  on  September 
16,  1902.  He  was  married  in  1877,  at  St.  George's  Church, 
Hanover  Square,  London,  to  Miss  Alice  Barnard  Williamson, 
who  with  a  son  and  two  daughters  survive  him. 


ROBERT  BONNER  BOWLER.  733 

Mr.  Bowler  was  a  public-spirited  citizen  and  man  of  affairs. 
He  was  a  member  of  a  very  large  number  of  organizations  of 
a  literary  and  business  character,  a  director  of  many  corpora- 
tions, and  at  the  time  of  his  death  president  of  the  Cincinnati 
Musical  Festival  Association.  He  was  an  Episcopalian  in 
faith,  for  years  a  vestryman  of  his  church,  and  an  active  par- 
ticipant as  lay  representative  in  the  conventions  of  the 
church. 

A  thorough  democrat  in  his  faith  in  the  purity  of  motive 
that  actuates  the  people  at  large,  he  was  an  aristocrat  in  that 
he  felt  most  keenly  the  obligations  of  self-respect,  high  think- 
ing and  dignified  purpose  imposed  upon  citizens  of  the  edu- 
cated class.  To  those  who  knew  him  intimately  he  personified 
the  ideal  of  the  highest  class  of  citizenship ;  to  his  intimates 
his  death  at  an  age  when  life  was  just  opening  before  him  was 
a  personal  grief;  to  the  community  at  large  a  most  serious 
loss. 

SAMUEL  E.  WILLIAMSON. 

Samuel  E.Williamson  was  born  in  Cleveland,  Ohio,  April  19, 
1844,  and  died  at  his  home  in  Glenville,  Ohio,  a  suburb  of 
Cleveland,  February  21, 1903.  He  was  educated  in  the  Cleve- 
land public  schools  and  Western  Reserve  College,  from  which 
he  was  graduated  in  1864 ;  studied  law  in  Cleveland  and  at 
the  Harvard  Law  School ;  was  admitted  to  the  Bar  in  Cleve- 
land about  1867,  and  there  entered  upon  the  active  practice  of 
his  profession.  In  1880,  at  the  desire  of  his  fellow  lawyers, 
he  accepted  the  nomination  for  the  position  of  Common  Pleas 
Judge  of  Cuyahoga  County ;  was  elected  and  served  most  ac- 
ceptably as  judge  until  1882,  when  he  resigned  to  accept  the 
position  of  general  counsel  of  the  New  fork,  Chicago  and 
St.  Louis  Railroad  Company,  which  position  he  held  until  his 
death.  In  1897  he  was  appointed  general  counsel  for  the 
New  York  Central  lines  east  of  Buffalo,  and  from  that  time 
his  business  headquarters  were  in  New  York  City. 
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He  was  a  lawyer  of  great  and  universally  recognized  ability, 
and  he  held  many  positions  of  trust,  philanthropic,  educational 
and  financial.  In  the  community  in  which  he  lived  he  came 
to  be  looked  upon  as  in  a  sense  an  embodiment  of  the  qualities 
which  inspire  trust,  and  to  him  was  given  in  an  unusual  degree 
the  affection,  admiration  and  confidence  of  his  brethren  of  the 
Bar  and  of  the  general  public. 

Judged  by  any  of  the  standards  by  which  character  is  esti- 
mated, Samuel  E.  Williamson  was  a  rare  man.  In  him  were 
found  blended  in  unusual  degree  the  elements  of  full-rounded 
manhood.  He  was  a  churchman,  with  religious  convictions 
deep-rooted  and  ever  an  active  principle  in  his  daily  life.  To 
no  man  was  home  more  dear  and  in  the  delights  of  home  and 
family  he  found  his  greatest  joy.  He  was  possessed  of  nice 
literary  taste,  and  at  home  and  abroad  cultivated  acquaintance 
with  all  that  is  best  in  art.  In  the  duties  of  citizenship  he 
was  at  all  times  alert  and  active  in  the  advocacy  of  that  which 
he  judged  best  in  civic  life.  He  was  a  liberal-minded  man  of 
affairs,  in  touch  with  varied  lines  of  industrial  and  commercial 
activity.  He  was  a  learned  lawyer,  a  master  of  the  founda- 
tion principles  of  the  law  as  a  science.  To  the  solution  of 
legal  questions  with  which  he  had  to  deal,  whether  as  judge 
or  counsel,  he  at  all  times  brought  a  mind  richly  stored  with  the 
history  of  the  law,  with  knowledge  of  the  cases  in  which  its 
principles  had  been  applied,  a  keen  sense  of  justice,  and  a 
broad-minded  knowledge  of  men  and  of  affairs.  The  cause  of 
education  at  all  times  commanded  his  active,  helpful  support. 
All  forms  of  charity  looking  to  the  relief  of  the  needy  and 
suffering  found  in  him  a  generous  giver  and  efficient  adminis- 
trator. In  disposition  he  was  modest.  In  demeanor  he  was 
courteous.  In  judgment  he  was  just  and  charitable.  His 
friendship  was  warm  and  loyal.  To  know  him  was  an  inspira- 
tion to  a  higher  and  better  life. 
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TENNESSEE. 
GEORGE   GILLHAM. 

George  Gillham  was  born  near  Edwardsville,  Illinois,  in 
January,  1841.  His  early  life  was  spent  on  the  farm.  He 
entered  Shurtliff  College,  Alton,  Illinois,  where  he  was  gradu- 
ated after  four  years.  He  then  continued  his  studies  in  the 
University  of  Michigan,  at  Ann  Arbor,  Michigan,  where  he 
was  graduated  in  the  Law  Department  of  the  University  in 
1862.  He  read  law  in  the  oflSce  of  Judge  Krum,  in  St.  Louis, 
Missouri,  and  subsequently  opened  a  law  office  in  Memphis. 
In  1870  he  married  a  Miss  Maria  Kerr,  a  daughter  of  Dr. 
John  Kerr,  of  Kerrville. 

He  enjoyed  a  large  practice  from  the  very  beginning  of  his 
career  in  Memphis.  He  was  elected  senator  from  Shelby 
County  in  the  state  legislature,  and  served  with  marked  abil- 
ity. He  spent  about  three  years  on  the  bench  of  the  Supreme 
Court  of  Tennessee.  He  was  President  of  the  Tennessee  Bar 
Association,  and  went  out  of  office  only  a  short  time  before 
his  death. 

He  was  counsel  for  the  Southern  Express  Company  at 
Memphis  for  more  than  twenty  years,  and  continued  as  such 
until  his  death  on  Thanksgiving  day,  1901. 

ALBERT   D.  MARKS. 

Albert  D.  Marks  was  the  son  of  the  late  Governor  Albert 
S.  Marks,  of  Tennessee.  He  was  born  at  Winchester,  Ten- 
nessee, on  September  1,  1867,  and  died  at  Nashville,  June 
14,  1902.  His  early  education  was  obtained  at  the  Winches- 
ter Normal  College,  at  Winchester,  Tennessee,  from  which  he 
was  graduated  at  the  age  of  sixteen  years.  Almost  imme- 
diately thereafter  he  entered  the  Law  School  at  Cumberland 
University,  at  Lebanon,  Tennessee,  from  which  he  was  gradu- 
ated in  1885,  and  at  once  returned  to  Winchester  and  was  ad- 
mitted to  the  Bar.  He  practiced  law  at  Winchester  but  a  very 
short  time,  and  early  in  1886  went  to  Nashville,  where  he 
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formed  a  partnership  with  his  father,  which  continued  until 
1891,  the  date  of  his  father's  death,  and  later  formed  a  partner- 
ship with  W.  L.  Granberj,  which  continued  until  September, 
1898.  Almost  immediately  after  his  graduation  be  took  high 
rank  at  the  Bar,  and  at  the  time  of  his  death  was  enjoying  a 
large  and  lucrative  practice. 

In  1895-96  he  was  President  of  the  Tennessee  State  Bar 
Association,  and  was  elected  Vice-President  for  Tennessee  at 
the  Twenty-third  Meeting  of  the  American  Bar  Association, 
held  at  Saratoga  Springs,  New  York.  In  1889  he  prepared 
a  Digest  of  the  Decisions  of  the  Supreme  Court  of  Tennessee, 
from  7  Lee  to  3  Pickle,  which  was  a  supplement  to  Milliken's 
edition  of  Meig's  Digest,  and  which  was  favorably  received  by 
the  Bar  of  the  state. 

WILLIAM   S.  ROSEBROUGH. 

William  S.  Rosebrough  was  born  in  Shelby  County,  Tennes- 
see, near  Buntyn  Station,  in  1867.  He  was  the  oldest  son  of 
Rev.  D.  R.  S.  Rosebrough,  an  eminent  Methodist  minister. 
He  was  reared  in  his  native  county,  and  received  his  literary 
education  at  Bellbuckle  and  Vanderbilt  University.  From  the 
Law  Department  of  the  latter  institution  he  was  graduated  in 
the  class  of  1889,  and  the  following  year  located  in  Memphis 
for  the  practice  of  law. 

His  first  partnership  was  with  the  late  Chancellor,  John  L. 
T.  Sneed.  Several  years  later  he  formed  a  partnership  with 
judge  Thomas  M.  Scruggs,  which  association  continued  until 
a  short  time  before  his  death. 

Mr.  Rosebrough  was  recognized  by  his  professional  brethren 
as  one  of  the  ablest  of  the  younger  members  of  the  Bar.  He 
enjoyed  a  lucrative  practice,  and  in  the  conduct  of  his  cases 
was  more  than  ordinarily  successful.  He  was  a  gentleman  of 
engaging  personality,  and  possessed  a  resourceful  mind.  In 
his  social  and  professional  relations,  he  was  ever  courteous  and 
genial. 

He  was  married  about  ten  years  ago  to  Miss  Donna  Blair, 
of  Memphis,  who  survives  him. 
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STATE  BAR  ASSOCIATIONS. 

Alabama  State  Bar  Association. 

The  twenty-sixth  annual  meeting  was  held  at  Montgomery, 
on  June  19  and  20,  1903.  The  President's  address  was  de- 
livered by  Lawrence  Cooper,  and  dealt  with  legislation  of  Con- 
gress, of  the  state  of  Alabama  and  of  the  several  states,  with  a 
general  review  of  recent  decisions  by  the  federal  courts. 

The  annual  address  was  delivered  by  Edward  M.  Shepard, 
of  New  York,  on  "  The  Promise  of  the  Isthmian  Canal,*' 

The  report  of  the  Committee  on  Legal  Education  and  Admis- 
sion to  the  Bar,  presented  by  the  chairman,  W.  S.  Thoring- 
ton,  advocated  a  change  in  the  mode  of  examining  applicants 
for  admission  to  the  Bar,  and  approved  the  plan  suggested  by 
the  Chief  Justice  of  the  Supreme  Court,  of  having  all  appli- 
cants examined  by  a  Board  of  Examiners,  appointed  by  the 
Supreme  Court.  The  Committee  on  Correspondence,  reported 
through  its  chairman,  F.  G.  Bromberg,  urging  the  adoption  of 
resolutions  instructing  the  Committee  on  Legislation  to  en- 
deavor to  have  enacted  by  the  legislature  certain  laws  in  ref- 
erence to  the  execution  of  wills,  in  reference  to  negotiable  in- 
struments, and  in  reference  to  weights  and  measures,  so  as  to 
conform  to  the  laws  on  those  subjects  adopted  in  several  other 
states. 

Papers  were  read  by  Edward  de  Graffenried  on  "  The  Eflfect 
of  Slavery  upon  the  Constitution  and  Laws  of  the  United 
States  and  of  the  State  of  Alabama  "  ;  by  Paul  Speake,  on 
"Wantonness  in  Personal  Injury  Cases,'*  and  by  W.  L.  Mar- 
tin on  "  The  British  Constitution." 
47  (737) 
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Bar  Association  of  Arizona. 
No  report  has  been  received. 

Bar  Association  of  Arkansas. 

The  Bar  Association  of  Arkansas  held  its  sixth  annual 
meeting  on  May  26  and  27,  1908,  at  the  United  States  Circuit 
Court  room,  in  Little  Rock,  Arkansas,  being  one  of  its  best 
meetings, , both  in  point  of  attendance  and  programme. 

The  address  of  the  President,  George  B.  Rose,  of  Little 
Rock,  was  entitled,  "  The  Bar  of  Early  Arkansas,"  and  was  a 
most  interesting  comment  on  the  conditions  of  the  Bar  of  early 
days,  with  brief  biographical  sketches  of  some  of  its  more 
unique  and  prominent  members. 

No  annual  address  was  made. 

Upon  recommendation  of  the  Committee  on  Judiciary,  reso- 
lutions were  passed  urging  the  legislature  to  increase  the 
salaries  of  all  supreme,  circuit  and  chancery  court  judges 
twenty-five  per. cent.,  and  to  reduce  the  judicial  and  chancery 
districts  to  such  number  as  the  business  requires ;  also  asking 
the  judges  of  the  Supreme  Court  to  suggest  to  this  Association 
such  changes  in  the  practice  as  in  their  judgment  will  facilitate 
the  dispatch  of  business,  in  order  that  this  Association  may 
urge  the  same  upon  the  legislature. 

No  action  by  the  Association  was  taken  on  a  report  of  the 
Committee  on  Education  and  Admission  to  the  Bar,  recom- 
mending a  law  requiring  all  admissions  to  be  upon  examina- 
tion by  a  board,  to  be  appointed  by  the  Supreme  Court,  and 
examinations  written  and  of  a  higher  standard. 

The  Committee  on  Professional  Ethics  recommended,  as  a 
substitute  for  a  more  stringent  resolution  formerly  passed,  one 
declaring  it  unprofessional  for  a  member  of  this  Association  to 
accept  pay  for  his  influence  upon  legislation,  but  not  so  for 
argument  of  legal  questions  to  legislative  bodies,  which  was 
adopted. 

A  Special  Committee  on  Legislation  reported  the  passage  by 
the  legislature  of  a  joint  resolution  for  a  constitutional  amend- 
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ment  for  an  additional  judge  of  the  Supreme  Court  and  its  sepa- 
ration into  two  divisions,  which  will  be  submitted  at  the  next 
general  election,  in  September,  1904.  Plans  for  effort  by  the 
Association  to  secure  its  adoption  were  deferred  to  the  next 
annual  meeting. 

Resolutions  requesting  the  Supreme  Court  to  publish  all  of 
its  decisions,  which  are  published  by  the  '^  Southwestern 
Reporter,"  and  also  that  the  publication  by  that  reporter  of 
opinions  not  published  by  the  court  be  forbidden,  were  both, 
after  much  discussion,  tabled. 

Papers  were  read  as  follows  :  '^  The  Benefits  of  Corpora- 
tions," by  T.  J.  Gaughan,  of  Camden  ;  "  Some  Needed  Re- 
forms in  the  Criminal  Law,"  by  S.  D.  Campbell,'  of  Newport ; 
"The  Power  of  Court  and  Jury  to  Change  the  Law,"  by  J. 
P.  Sellers,  of  Morrillton  ;  "  Lethargy  in  Work  of  State  De- 
velopment," treating  principally  of  education,  by  Lovick  P. 
Miles,  of  Fort  Smith. 

California  Statb  Bar  Association. 
No  report  has  been  received. 

Colorado  Bar  Association. 

The  sixth  annual  meeting  was  held  at  Colorado  Springs  on 
July  1  and  2,  1903.  The  President's  address  was  delivered 
by  Horace  G.  Lunt,  of  Colorado  Springs,  and  dealt  with 
recent  legislation  in  Colorado. 

The  annual  address  was  delivered  by  Judge  Smith  McPher- 
son,  of  Red  Oak,  Iowa,  on  '^  Forward  and  not  Backward." 

The  Committee  on  Law  Reform  reported  the  approval  by  the 
legislature  of  a  constitutional  amendment  consolidating  the 
Supreme  Court  and  the  Court  of  Appeals,  and  the  increase  of 
the  number  of  Supreme  Court  judges  to  seven. 

The  Committee  on  the  Torrens  system  reported  the  enact- 
ment of  a  bill  establishing  the  Torrens  system  of  land  transfer. 

The  Committee  on  Grievances  and  Legal  Education  also 
presented  reports. 
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The  papers  read  were :  By  Tbos.  C.  Brown,  on  '^  Is  a 
Legal  Conflict  Imminent  between  the  Federal  and  State  Goy- 
ernments  by  Reason  of  tbe  Construction  of  the  Qunnison 
Tunnel  ?  ";  by  Ghas.  W.  Haines,  on  "  Legal  Education  " ;  by 
L.  G.  Carpenter,  on  "  Does  the  Power  of  the  Federal  Govern- 
ment to  Regulate  Navigation  Justify  any  Interference  with  the 
Irrigation  in  Colorado  ?  '*;  by  Benjamin  B.  Lindsey,  on  ^^  The 
New  Probate  Law.*' 

Statb  Bar  Association  of  Connecticut. 

This  Association  is  reported  as  having  held  no  meeting  for 
several  years,  and  as  being  practically  extinct. 

Delaware  State  Bar  Association. 
No  meeting  was  held. 

Bar  Association  of  the  District  of  Columbia. 
No  report  has  been  received. 

Georgia  Bar  Association. 

The  twentieth  annual  meeting  was  held  at  The  Lodge, 
Tallulah  Falls,  Georgia,  on  July  2,  3  and  4,  1903.  The  at- 
tendance was  larger  than  ever  before,  and  a  greater  number  of 
new  members  were  admitted. 

The  subject  of  President  Burton  Smith's  address  was 
"  Trusts  and  Monopolies.** 

The  annual  address  was  delivered  by  Chief  Judge  Alton 
B.  Parker,  of  New  York,  the  subject  being  *'Due  Process  of 
Latw.** 

The  special  committee  appointed  to  suggest  measures  of 
relief  for  the  overworked  Supreme  Court,  recommended  the 
creation  of  an  intermediate  Court  of  Appeals.  The  proposed 
bill,  prepared  by  this  committee  after  full  discussion,  was 
adopted  and  a  committee  appointed  to  urge  its  passage  at  the 
next  session  of  the  legislature. 

An  interesting  report  on  the  Torrens  system  of  registering 
titles  to  land  was  presented,  and  a  committee  appointed  to 
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bring  the  subject  to  the  attention  of  the  legislature  and  ask  for 
the  appointment  of  a  commission  composed  of  members  of 
the  legislature  and  of  the  Association,  to  investigate  the 
subject  further.  This  commission  has  been  appointed,  the 
Governor  recommending  its  appointment  in  a  special  message. 

The  Committee  on  Legal  Education  and  Admission  to  the 
Bar  recommended  that  additional  restrictions  be  thrown  around 
the  law  schools,  and  that  graduates  be  not  admitted  upon  pres- 
entation of  diplomas,  except  upon  certain  specified  condi- 
tions. The  Association  has  interested  itself  in  this  subject  for 
several  years. 

Reports  were  also  made  by  the  Committees  on  Jurisprudence 
and  Law  Reform,  on  Judicial  Administration  and  Remedial 
Procedure,  on  Grievances,  and  on  Memorials. 

The  following  papers  were  read :  "  Sunday  as  Viewed  by 
American  Law,"  by  R.  D.  Meader,  of  Brunswick  ; "  Cicero," 
by  P.  W.  Meldrim,  of  Savannah ;  "  The  State  Bar  Associa- 
tions in  1901-1902,"  by  Orville  A.  Park,  of  Macon;  *'The 
Constitutionality,  Operation  and  Effect  of  Laws  Taxing  Fran- 
chises," by  Arthur  G.  Powell,  of  Blakely;  "The  Evolution  of 
the  Fourteenth  Amendment,"  by  Louis  F.  Garrard,  of  Colum- 
bus ;  "  Trial  by  Jury,"  by  George  F.  Gober,  of  Marietta ; 
"  Government  by  Injunction,"  by  James  Bishop,  Jr.,  of  East- 
man ;  "  Jefferson  and  the  Contribution  of  his  Genius  to  Ameri- 
can Constitutional  History/*  by  Charles  J.  Swift,  of  Columbus. 

Hawaiian  Bar  Association. 
No  report  has  been  received. 

Illinois  State  Bar  Association. 

The  twenty-seventh  annual  meeting  was  held  in  Chicago, 
July  21  and  22,  1908. 

The  President's  annual  address  was  delivered  by  Murray 
P.  Tuley,  of  Chicago. 

Judge  Tuley  departed  from  the  custom  that  had  prevailed, 
of  having  the  President's  address  devoted  chiefly  to  matters  to 
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law  reform  and  judicial  administration,  and  chose  for  his  sub- 
ject ^'  Equity  Maxims."  After  discussing  the  virtue  of  maxims, 
he  took  up  in  detail  the  leading  maxims  in  equity,  tracing 
their  history  and  showing  their  application  to  modern  juris- 
prudence. 

Neal  Brown,  of  Wausau,  Wisconsin,  delivered  an  address 
on  the  "  Comedy  of  History."  Robert  W.  Hilscher,  of  Wat- 
seka,  Illinois,  delivered  an  address  on  ''  The  Lawyer's  Rela- 
tion to  Social  Development."  Edwin  M.  Ashcraft,  of  Chi- 
cago, delivered  an  address  on  '^Ethics  of  the  Profession." 
Albert  C.  Barnes,  of  Chicago,  delivered  an  address  on  '^  The 
State  Attorney's  OflSce  in  Cook  County." 

Personal  injury  litigation — its  growth  and  extent — its  evils 
and  the  remedy,  was  the  subject  of  general  consideration  and 
discussion  by  the  Association.  Those  participating  were  A. 
N.  Waterman,  Charles  H.  Hamill,  Simon  P.  Douthart,  James 
H.  Davidson,  of  Chicago ;  Charles  L.  Capen,  of  Bloomington ; 
Adolph  Moses,  Robert  E.  Jenkins  and  John  F.  Smulski,  of 
Chicago;  George  T.  Page,  of  Peoria;  E.  B.  Sherman  and 
Edmund  H.  Smalley,  of  Chicago.  The  discussion  brought  out 
statistics  showing  the  startling  and  increasing  number  of 
severe  personal  injuries  and  suits  growing  out  of  them,  and  the 
organization  and  methods  employed  on  both  sides  in  handling 
cases  of  this  character. 

Reports  of  committees  were  submitted  on  Law  Reform,  by 
Jesse  Holdom  ;  on  Grievances,  by  Andrew  J.  Hirschl ;  on  the 
Increase  of  Federal  Judiciary  for  the  Seventh  Circuit,  by 
Charles  E.  Kremer ;  on  Admissions,  by  Edwin  M.  Ashcraft ; 
on  Legal  Education,  by  James  DeWitt  Andrews ;  on  Legal 
History  and  Biography,  by  Thomas  Dent ;  on  Procedure  in 
the  Supreme  Court  of  Illinois,  by  John  S.  Stevens ;  on  Revi- 
sion of  the  Corporation  Laws  of  Illinois,  by  Adolph  Moses ; 
on  Action  by  the  General  Assembly  of  Illinois  on  the  Report 
of  the  Practice  Commission,  by  George  T.  Page ;  on  Uniform 
Laws  and  Negotiable  Instruments  Law,  by  John  C.  Richberg. 

A  resolution  was  offered  by  Stephen  S.  Gregory  denouncing 
the  crime  of  lynching,  and  was  unanimously  adopted. 
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Indian  Tebritory  Bar  Association. 

The  fourth  annual  meeting  was  held  at  South  McAlester,  on 
June  9  and  10,  1903. 

The  President's  address  was  delivered  by  Clifford  L.  Jack- 
son, of  Muskogee.  By  provision  of  the  Constitution  the 
President's  annual  address  '^  shall  communicate  the  most  note- 
worthy changes  in  the  statute  law  of  general  interest  to  the 
Indian  Territory."  The  address  given,  therefore,  noted  vari- 
ous important  statutory  enactments  of  Congress  and  the  legis- 
latures of  the  several  states  of  the  union,  dealing  particularly 
with  the  congressional  enactments  relating  to  the  proposed 
organization  into  a  state  of  the  Indian  Territory. 

It  was  expected  that  the  annual  address  would  be  delivered 
by  Joseph  W.  Folk,  of  St.  Louis,  Missouri,  but  Mr.  Folk  was 
unavoidably  detained  by  his  official  duties  as  Circuit  Attorney 
at  St.  Louis,  and  was  unable  to  present  his  address. 

The  most  important  measures  reported  on  by  committees 
were  those  covering  the  matter  of  admission  to  practice  in  the 
courts  of  the  Indian  Territory,  and  resolutions  were  adopted 
seeking  to  secure  the  recognition  of  local  committees  for  the 
purpose  of  examining  applicants  for  admission  to  the  Bar  by 
the  judges  of  the  various  courts,  so  as  to  give  the  Bar  Asso- 
ciation some  supervision  over  the  admission  of  attorneys. 

The  Committee  on  Jurisprudence  and  Law  Reform  reported 
resolutions  favoring  the  eligibility  of  women  as  notaries  public ; 
making  the  penalty  for  usury  applicable  to  national  banks,  as 
provided  by  revised  statutes  of  the  United  States,  applicable 
to  all  transactions  between  any  parties  in  this  territory  ;  recom- 
mending the  abolition  of  tribal  taxes  now  levied  by  the  Indian 
governments ;  recommending  that  the  purchase  price  of  segre- 
gated coal  lands  be  held  in  trust  for  the  maintenance  of  public 
schools ;  recommending  that  United  States  Courts  be  given 
exclusive  jurisdiction  in  the  administration  of  the  estates  of 
Indians ;  recommending  provisions  for  the  incorporation  and 
organization  of  trust  companies ;  recommending  that  bail  be 
allowed  pending  appeal  in  felony  cases  other  than  for  capital 
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offenses ;  recommending  that  adult  Indian  allottees  of  land  be 
authorized  to  dispose  of  their  holdings,  with  the  exception  of  a 
homestead ;  recommending  that  the  Court  of  Appeals  accept 
typewritten  and  mimeograph  copies  of  the  record  and  proof 
instead  of  the  printed  copies  now  required.  All  the  above 
recommendations  of  the  committee  were  adopted  by  the  Asso- 
ciation, and  where  such  recommendations  referred  to  the 
necessity  for  Congressional  enactment  such  proposed  legisla- 
tion by  Congress  was  endorsed. 

Extensive  debate  was  had  upon  a  resolution  to  memorialize 
Congress  for  the  admission  of  the  Indian  and  Oklahoma  Terri- 
tories as  one  state  on  equal  terms  and  at  the  same  time  and 
without  delay.  The  result  of  this  debate  was  the  adoption  of 
the  resolution,  and  such  memorial  was  sent  to  Congress. 

The  Association  adopted  an  amendment  to  its  by-laws  pro- 
viding for  the  annual  election  of  delegates  to  the  American 
Bar  Association. 

The  papers  read  before  the  Association  consisted  of  a  series 
upon  the  various  Indian  courts  which  have  existed  in  this  ter- 
ritory as  follows :  "  The  Creek  Courts,"  by  W.  W.  Hastings, 
of  Tahlequah  ;  '*  The  Cherokee  Courts,"  by  James  M.  Givens, 
of  Muskogee;  *' The  Seminole  Courts,"  by  A.  S.  McKen- 
non,  of  South  McAlester;  "The  Choctaw  Courts,"  by  J.  G. 
Ralls,  of  Atoka ;  "  Miami  and  Quapaw  Courts,"  by  S.  C. 
Fullerton,  of  Miami ;  and  papers  were  also  read  on  "  Commis- 
sion to  the  Five  Civilized  Tribes,"  by  W.  J.  Horton,  of  South 
McAlester,  and  **  Future  Government  of  the  Indian  Terri- 
tory," by  James  Davenport,  of  Vinita,  W.  T.  Hutchings,  of 
Muskogee,  and  C.  B.  Stuart,  of  South  McAlester. 

State  Bar  Association  of  Indiana. 

The  seventh  annual  meeting  was  held  at  Indianapolis,  on 
July  7  and  8, 1903. 

The  President's  address  was  delivered  by  Truman  F.  Palmer, 
of  Monticello,  Judge  of  the  Thirty-ninth  Judicial  Circuit  of 
Indiana,  and  dealt  with  the  subject,  "  Circuit  Courts  of  Indi- 
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ana/'  suggesting  a  general  revision  of  the  nisi  prius  courts  of 
the  state  The  annual  address  was  delivered  by  Walter  S. 
Logan,  of  New  York,  on  "Legal  or  Legislative  Remedies  for 
the  Trust  Evils." 

The  Committee  on  Jurisprudence  and  Law  Reform  reported 
that  at  the  request  of  the  Association  the  last  Indiana  legisla- 
ture had  enacted  legislation  simplifying  the  rules  of  civil  pro- 
cedure generally,  and  also  the  appellate  procedure,  and  had 
created  a  commission  for  the  revision  and  codification  of  the 
corporation  and  certain  other  laws  of  the  state. 

The  special  Committee  on  Legislation  reported  the  action  of 
the  legislature  in  the  matter  of  civil  procedure,  and  also  the 
passage  of  an  act  increasing  the  salaries  of  the  supreme  and 
appellate  judges  from  $4,500  and  $3,750  to  $6,000  for  each  of 
the  judges  of  each  court. 

Sixty-five  new  members  were  elected. 

Papers  were  read  by  Allen  Zollars,  of  Fort  Wayne,  on 
'*  International  Arbitration  "  ;  by  John  L.  Rupe,  of  Richmond, 
on  the  "  Verdict  of  the  Jury  " ;  and  by  Frank  S.  Roby,  of 
Auburn,  on  "  Indiana  Courts  of  Appeal." 

It  was  resolved  that  it  was  the  sense  of  the  Association  that 
the  Executive  Committee,  in  the  preparation  of  future  pro- 
grammes should  arrange  for  a  discussion  of  all  addresses  and 
papers  immediately  following  their  delivery,  and  the  Presi- 
dent's address  and  the  paper  of  Judge  Roby  were  referred  to 
the  Committee  on  Jurisprudence  and  Law  Reform,  with  instruc- 
tions to  report  upon  the  matters  recommended,  thirty  days 
before  the  next  meeting,  and  that  the  report  be  printed  and 
sent  to  the  members. 

lowA  Statb  Bar  Association. 

The  ninth  annual  session  was  held  at  Des  Moines,  on  July 
16  and  17,  1903. 

Owing  to  the  death  of  Robert  M.  Haines,  President,  just 
prior  to  the  meeting,  the  President's  address  was  delivered  by 
the  Vice-President,   George  W.  Wakefield,  of  Sioux  City. 
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Judge  Wakefield  dealt  with  the  rules  of  practice  in  the  Su- 
preme Court  and  the  necessity  for  some  changes,  together 
with  improvements  that  had  been  made. 

The  annual  address  was  delivered  by  Justice  David  J. 
Brewer,  of  the  Supreme  Court  of  the  United  States,  on  **  The 
Triumph  of  Justice/'  In  accordance  with  a  previous  under- 
standing with  Justice  Brewer,  the  address  was  not  printed  in 
the  proceedings. 

An  interesting  feature  of  the  programme  was  a  discussion  had 
between  W.  H.  Jacques  and  William  McNett,  both  of  Ottumwa, 
on  the  subject,  ^^  What  Should  be  Deemed  '  Indebtedness ' 
(within  the  meaning  of  Constitutional  and  statutory  provisions 
limiting  the  meaning  thereof),  which  Municipalities  may 
Incur?" 

The  address  of  welcome  was  delivered  by  Charles  A.  Bishop, 
one  of  the  judges  of  the  Supreme  Court  of  Iowa.  A  response 
to  the  same  was  made  by  J.  J.  McCarthy,  of  Dubuque. 

F.  F.  Dawley,  of  Cedar  Rapids,  read  a  paper  on  "  Submis- 
sions to  the  Supreme  Court  under  the  New  Statute." 

The  section  on  taxation  was  presided  over  by  A.  E.  Swisher, 
of  Iowa  City. 

Bar  Association  of  the  State  of  Kansas. 

The  twentieth  annual  meeting  was  held  in  Topeka,  Janu- 
ary 27  and  28,  1903.  President  B.  F.  Milton  delivered  the 
annual  President's  address,  on  the  subject :  "  The  Supreme 
Power  in  the  State,"  treating  the  subject  under  heads,  as 
follows :  Source  of  Authority ;  Formation  and  Adoption  of 
the  Constitution ;  The  Constitution  and  the  Courts ;  The 
Elements  of  Permanency. 

The  annual  address  was  delivered  by  Chief  Justice  Walter 
Clark,  of  North  Carolina,  on  the  subject :  "  Some  Considera- 
tion upon  the  Constitution  of  the  United  States." 

His  subject  was  divided  into  heads,  as  follows  :  Progress  of 
Law ;    Progress  in    the  Common  and  Statutory  Law  ;    The 
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Criminal  Law  ;  Civil  Procedure ;  Labor  Legislation  ;  Married 
Women  ;  The  Law  of  Private  Corporations. 

Nothing  of  special  importance  or  interest  was  considered  by 
the  Association  at  this  meeting,  though  it  was  one  of  the  larg- 
est and  best  the  Association  has  ever  held.  Forty-six  new 
members  were  elected. 

The  following  papers,  in  addition  to  those  mentioned,  were 
read :  '^  Some  Phases  of  Legal  Education  at  Home  and 
Abroad,*'  by  Wm.  L.  Burdick,  of  Lawrence  ;  "  The  Doctrine 
of  Reasonable  Doubt,'*  by  J.  S.  Burger,  Chanute ;  "  The  Un- 
written Constitution,"  by  Chancellor  Frank  Strong,  of  the  State 
University,  Lawrence  ;  *'  The  Loves  of  the  Lawyer,**  by  Wm. 
Thomson,  of  Burlingame ;  "  The  Case  of  Shelley  vs,  West- 
brooke  '*  (1  Jac.  266),  by  Justice  Rousseau  A.  Burch,  of 
Salina. 

Kentucky  State  Bar  Association. 

The  second  annual  meeting  was  held  at  Owensboro,  on  July 
2  and  3,  1903. 

The  Pre8ident*8  address  was  delivered  by  Clarence  U.  Mc- 
Elroy,  and  dealt  with  the  question  of  combinations  and  with 
the  responsibilities  that  rest  upon  the  profession. 

The  annual  address  was  delivered  by  Emiin  McClain,  of 
Iowa,  on  "  Civilization  and  the  Law.** 

The  Committee  on  Law  Reform  submitted  several  bills  to  be 
presented  to  the  General  Assembly  at  its  coming  session,  the 
most  important  among  them  being  a  bill  to  amend  the  existing 
jury  law  by  limiting  the  number  of  bystanders  to  three. 

The  Committee  on  Legal  Education  urged  still  further 
amendments  to  the  law  regulating  admissions  to  the  Bar,  and 
was  charged  with  the  duty  of  presenting  the  matter  to  the 
General  Assembly.  This  committee  was  further  directed  to 
urge  the  several  law  schools  in  the  state  to  add  ^^  Legal  Ethics  '* 
to  their  courses  of  study. 

The  Grievance  Committee  presented  again  the  Code  of 
Ethics,  submitted  at  the  first  annual  meeting,  and  it  was  unani- 
mously adopted. 
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Papers  were  read  by  Hon.  W.  E.  Settle  on  "  Legal  Educa- 
tion/* and  S.  D.  Rouse  on  the  "  Jury  System  of  Kentucky." 

Louisiana  Bar  Association. 

The  fifty-sixth  annual  meeting  was  held  at  New  Orleans,  on 
May  9,  1903. 

The  annual  address  was  made  by  Bernard  McCloskey, 
President,  upon  general  subjects,  especially  suggesting  legis- 
lation of  the  state  to  make  provision  for  a  court  house,  to  re- 
place one  which  has  been  in  existence  here  for  more  than  one 
hundred  years. 

The  first  address  was  delivered  orally  by  Carleton  Hunt, 
upon  the  "  Life  and  Services  of  Edward  Livingston." 

This  was  followed  by  E.  Howard  McCaleb,  with  an  address 
upon  "  The  Law's  Delay." 

Maine  State  Bar  Association. 

The  twelfth  annual  meeting  was  held  at  Augusta,  on  Feb- 
ruary 11,  1903.  The  President's  address  was  delivered  by 
Hon.  Joseph  W.  Symonds,  of  Portland,  and  dealt  with  the  legal 
right  of  private  property. 

The  annual  address  was  delivered  by  Samuel  J.  Elder,  of 
Boston,  Massachusetts,  on  '*  Our  Archaic  Copyright  Laws." 

Sixteen  new  members  were  elected. 

Maryland  State  Bar  Association. 

The  eighth  annual  meeting  was  held  at  Ocean  City,  on  July 
7,  8  and  9,  1903.  The  President's  address  was  delivered  by 
Benjamin  A.  Richmond,  of  Cumberland,  who  took  as  the 
subject  of  his  discourse  ^^Justitia  est  constans  et  perpetua 
voluntas  jus  suum  cuiq%u  trihuend^'  and*  showed  many  par- 
ticulars in  which  the  law  has  failed  and  is  still  failing  to 
grasp  the  full  and  splendid  ethics  which  lie  wrapped  in  this 
precept  of  Justinian,  both  in  the  discovery  of  the  "  everyone  " 
to  whom  we  owe  the  consideration  of  justice,  and  in  the  right 
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measure  of  that  legal  regulation  which  would  be  equal  to  and 
not  less  than  his  deserving. 

The  annual  address  was  delivered  by  Henry  Budd,  of  the 
Philadelphia  Bar,  on  ^'  The  Right  of  Trial  by  Jury  and  the 
Rights  of  the  Jury." 

The  report  of  the  Committee  on  Legal  Biography  included 
the  names  of  deceased  members  of  the  Association. 

Reports  were  also  made  by  the  Committee  on  Legal  Educa- 
tion and  the  Committee  on  Judicial  Administration  and  Legal 
Reform. 

Papers  were  read  by  Charles  W.  Heuisler,  on  "  The  Act 
Establishing  the  Juvenile  Court  in  Baltimore  City  '* ;  by 
Henry  F.  Cassidy,  M.  D.,  on  "'  The  X-Ray  in  Its  Medico- 
Legal  Aspect  "  ;  by  Ashley  M.  Gould,  on  '^  Some  Incidents  in 
the  Life  of  Luther  Martin." 

Michigan  State  Bar  Association. 

The  fourteenth  annual  meeting  was  held  in  Detroit,  June 
18  and  19,  1908.  The  President's  address,  by  Adolph  Slo- 
man,  of  Detroit,  reviewed  some  of  the  work  accomplished  by 
some  of  the  committees  during  the  preceding  year,  but  dwelt 
especially  upon  the  subject  of  divorces,  and  the  evil  of  easily 
granting  decrees  therefor.  The  annual  address  was  delivered 
by  Seymour  D.  Thompson,  of  New  York,  on  the  subject, 
''  Damage  Law  and  Damaged  Lawyers.*'  The  Committee  on 
Legislation  and  Law  Reform  reported  that  they  had  framed 
and  urged  the  passage  of  a  bill  before  the  state  legislature,  in- 
creasing the  number  of  judges  on  the  supreme  bench  by  three ; 
the  legislature  passed  the  bill,  and  the  Governor  on  the  first 
day  of  the  Association's  meeting  was  induced  by  the  Associa- 
tion to  sign  the  measure.  The  committee  also  recommended 
a  general  revision  of  the  state  constitution,  relative  to  the  state 
judiciary. 

Reports  were  also  made  by  the  Committee  on  Legal  Educa- 
tion and  Admission  to  the  Bar,  the  Committee  on  Legal  Expert 
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Evidence,  the  Committee  on  Grievances,  and  the  Memorial 
Committee. 

Papers  were  read  by  George  W.  Bates,  of  Detroit,  on  "  The 
Negotiable  Instruments  Law  in  the  Legislature,'*  and  by  Al- 
fred Russell,  of  Detroit,  on  ^^  Three  Constitutional  Questions 
Decided  by  the  Federal  Supreme  Court  During  the  Last  Four 
Months." 

Minnesota  State  Bar  Association. 

The  third  annual  meeting  since  the  reorganization  of  the 
Association  was  held  at  St.  Paul,  on  April  7,  1903.  The 
President,  Marshall  B.  Webber,  delivered  the  President's 
annual  address,  and  Samuel  S.  Barney,  of  Milwaukee,  Wiscon- 
sin, addressed  the  Association  on  ^'  The  Monroe  Doctrine." 

A  report  of  the  Committee  on  Legal  Legislation  recom- 
mending that  graduates  of  law  schools  of  Minnesota  be  re- 
quired to  take  the  regular  state  Bar  examinations  was  received. 

A  resolution  was  introduced  endorsing  a  bill,  then  pending 
in  the  state  legislature,  which,  if  it  became  a  law,  would  take 
from  the  graduates  of  the  Law  School  of  the  State  University 
and  those  of  the  St.  Paul  Law  School  the  privilege,  now 
theirs,  of  admission  to  the  Bar  upon  diploma.  After  a  much 
protracted  debate,  the  subject  was  referred  to  a  committee  to 
be  appointed  by  the  President,  and  to  report  at  the  next  annual 
meeting. 

Missouri  Bar  Association. 
No  report  has  been  received. 

Montana  Bar  Association. 

The  eighteenth  annual  meeting  was  held  at  Helena,  Janu- 
ary 13,  1903. 

The  President's  address  was  delivered  by  W.  B.  Rogers, 
United  States  District  Attorney.  The  paper  dealt  with  the 
duty  of  the  Bar  Association,  to  see  not  only  that  proper  laws 
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were  passed,  but  also  that  they  were  properly  administered,  and 
especially  in  criminal  cases.  He  advocated  the  return  to  the 
grand  jury  system,  seeing  certain  abuses  in  the  power  of  dis- 
trict attorneys  to  initiate  criminal  actions  by  informations. 

The  next  paper  was  by  Arthur  C.  Gormley,  of  Great  Falls, 
upon  the  ^^  Object  and  Purposes  of  a  Bar  Association.'' 

The  principal  subject  discussed  was  a  resolution  which  was 
passed  recommending  legislation  for  the  purpose  of  vesting  the 
power  of  disbarment  and  suspension  solely  in  the  Supreme 
Court,  that  court  being  now  vested  with  the  sole  power  of 
admission  to  the  Bar. 

Nebraska  State  Bar  Association. 

The  fourth  annual  meeting  of  the  Nebraska  State  Bar  As- 
sociation was  held  at  Omaha,  on  January  7  and  8,  1904.  The 
President's  address,  by  John  L.  Webster,  was  entitled  "  The 
Lawyer  in  American  History." 

The  annual  address  was  delivered  by  Judge  Emlin  McGlain, 
of  the  Supreme  Court  of  Iowa.  His  subject  was  "  The  Civil 
and  the  Common  Law." 

The  following  papers  were  read  :  *'  The  Folly  of  Judicial 
Haste,"  by  C.  C.  Flansburg ;  "  Chief  Justice  Taney,"  by  I. 
E.  Congdon  ;  "  The  Republic  of  Panama,"  by  Jacob  Fawcett ; 
"  The  Australian  Constitution,"  by  W.  W.  Cook  ;  "  Lynch 
Law,"  by  Charles  B.  Letton. 

Bar  Association  op  the  State  op  New  Hampshire. 
No  report  has  been  received. 

New  Jersey  State  Bar  Association. 

The  fourth  annual  meeting  was  held  at  Allenhurst,  on 
June  12,  1903. 

The  President's  address  was  delivered  by  Robert  H.  Mc- 
Carter,  and  consisted  of  a  review  of  the  state  legislation  of 
1903.     An  address  was  delivered  by  Thomas  Thacher,  of  the 
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New  York  Bar,  on   "  Referendum  to  the  Courts  in  Legisla- 
tion.** 

Resolutions,  appointing  committees  for  the  following  pur- 
poses were  adopted : 

1.  To  investigate  the  existing  methodof  conducting  judicial 
sales  of  land  and  to  devise  such  plan  as  will  tend  to  apprise 
bidders  of  existing  encumbrances  and  to  realize,  so  far  as  prac- 
ticable, the  actual  value  of  the  property  sold. 

2.  To  inquire  into  and  report  upon  the  method  of  drawing 
grand  and  petit  juries. 

3.  To  suggest  to  the  legislature  the  appointment  of  an  assist- 
ant to  the  attorney  general,  whose  duty  it  shall  be  to  draft 
statutes  for  the  committees  of  the  legislature,  and  put  in  proper 
form  bills  before  the  legislature. 

New  Mexico  Bar  Association. 

The  seventeenth  annual  session  was  held  at  Santa  F^,  Janu- 
ary 7,  1903. 

The  retiring  President's  address  was  delivered  by  W.  B. 
Ohilders,  and  treated  entirely  of  the  measure  then  pending  in 
Congress  for  the  admission  of  New  Mexico  as  a  state,  being  a 
forceful  argument  in  its  behalf,  which  was  accepted  and  adopted 
by  the  Association  as  its  sentiment.  It  was  ordered  printed 
in  the  minutes,  and  also  in  pamphlet  form  and  sent  to  the 
President  of  the  United  States,  the  Secretary  of  the  Interior, 
the  Attorney  General  of  the  United  States,  and  to  each  United 
States  Senator. 

The  most  important  matter  presented  was  an  amendment  to 
the  constitution  providing  that  the  annual  meeting  might  be 
held  at  some  other  time  and  place  than  at  the  capital  and  on 
the  day  of  the  meeting  of  the  Supreme  Court.  The  amend- 
ment was  not,  however,  acted  upon  at  this  session. 

The  Secretary  presented  a  resumd  of  the  work  of  the  Asso- 
ciation since  its  organization  in  1886. 
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New  York  State  Bar  Association. 

The  twenty-fifth  annual  meeting  was  held  in  Albany,  on 
January  20  and  21,  1903,  and  was  presided  over  by  John  G. 
Milburn,  President  of  the  Association.  The  subject  of  the 
President's  address  was  ^^  The  Statute  Law  of  the  State,"  and 
dealt  with  the  present  conditions  of  our  statutes,  and  recom- 
mended the  adoption  of  the  report  of  the  committee  of  fifteen 
appointed  by  the  Governor,  embodied  in  a  report  of  the  Com- 
mittee on  Law  Reform. 

The  annual  address  was  delivered  by  Dr.  Rokuichiro 
Masujima,  of  Tokio,  Japan,  his  subject  being  '^  Japanese  Law 
in  Relation  to  the  Status  of  Foreigners." 

The  Committee  on  Law  Reform  embodied  as  a  part  of  its 
report,  with  the  recommendation  that  the  Association  take 
such  action  as  should  tend  to  bring  about  legislation  in  accord- 
ance therewith,  the  report  of  the  committee  of  fifteen,  of  which 
Chief  Judge  Parker  was  chairman,  appointed  by  the  Governor, 
under  the  provisions  of  chapter  594  of  the  laws  of  1902, 
which  report  of  the  committee  of  fifteen  recommended  that  the 
work  of  revising  and  consolidating  the  statute  law  of  this 
state  be  placed  in  the  hands  of  a  board  of  five  members,  to  be 
selected  from  the  leading  members  of  the  Bar  of  the  state  by 
the  Governor,  to  be  designated  as  "  The  Board  of  Statutory 
Consolidation,"  which  board  should  have  supervision  and  con- 
trol of  the  work  relating  to  statutory  and  code  revision. 

A  statute,  prepared  by  the  committee,  providing  for  the 
appointment  of  such  a  board,  to  direct  and  control  the  revision, 
simplification,  arrangement  and  consolidation  of  all  the  statutes 
of  the  state,  general  and  permanent  in  their  nature,  which 
shall  be  in  force  on  the  first  day  of  January,  1905,  was  sub- 
mitted and  adopted,  and  the  committee  requested  to  take 
necessary  and  proper  action  to  procure  the  passage  of  the 
same. 

Papers  were  read  as  follows :  "A  Commercial  Code,"  by 
Lyman  D.  Brewster,  of  Danbury,  Connecticut ;  "  The  Present 
Position  of  Japanese  Law  and  Jurisprudence,"  by  Dr.  Rokui- 
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chiro'Masujima,  of  Tokio,  Japan;  "The  Supreme  Court 
Dilemma,*'  by  Simon  Fieischmann,  of  Buffalo ;  "The  Powers 
of  Congress  over  Treaties/*  by  Heman  W.  Morris,  of  Roches- 
ter; "  Probate  Procedure,"  by  Selden  Bacon,  of  New  York  ; 
"  Further  Reforms  in  Procedure,'*  by  Edward  B.  Whitney,  of 
New  York  ;  "  National  Incorporation  and  Control  of  Corpora- 
tions," by  Walter  S.  Logan,  of  New  York ;  "  The  Life  of 
Chancellor  Kent,**  by  John  F.  Dillon,  of  New  York  ;  "  Mar- 
riage and  Divorce  in  France,**  by  H.  Cleveland  Coxe,  of  Paris, 
France;  "The  Independent  Judge,"  by  Martin  W.  Littleton, 
of  Brooklyn. 

By  resolution  adopted  by  the  Association  five  thousand 
copies  of  the  papers  of  Mr.  Fieischmann  and  Mr.  Littleton  were 
ordered  printed  and  distributed  throughout  the  Bar  of  the 
state  in  addition  to  being  printed  in  the  reports  of  the  Associa- 
tion. 

North  Carolina  Bar  Association. 

The  fifth  annual  meeting  of  the  North  Carolina  Bar  Asso- 
ciation was  held  at  Morehead  City,  July  1,  2  and  8,  1903. 

The  illness  of  the  President,  Charles  Price,  prevented  his 
delivering  the  President's  address. 

The  annual  address  was  delivered  by  Seymour  D.  Thomp- 
son, of  New  York,  on  the  subject,  "Twentieth  Century  Prob- 
lems." 

Papers  were  read  by  Clement  Manly,  of  Winston-Salem,  on 
the  subject,  "  The  Jury  System,  Its  Administration  ";  and 
by  Francis  Winston,  of  Windsor,  on  the  subject,  "  Historical 
Value  of  Our  Court  Records." 

A  resolution  was  introduced  and  referred  to  the  Committee 
on  Legislation  and  Law  Reform  to  take  into  consideration  the 
advisability  of  obtaining  an  act  at  the  next  legislature  authoriz- 
ing the  Bar  Association  to  examine  all  applicants  for  license 
to  practice  law,  which  examination  is  now  conducted  by  the 
judges  of  the  Supreme  Court. 

The  Committee  on  Legislation  and  Law  Reform  was  directed 
to  prepare  a  bill  revising  the  statutes,  in  regard  to  jury  duty 
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and  the  exemptions  now  allowed,  and  to  take  into  considera- 
tion the  limiting  of  the  number  of  peremptory  challenges. 

A  resolution  was  passed  directing  the  Committee  on  Legal 
Education  and  Admission  to  the  Bar  to  investigate  and  make 
report  to  the  next  annual  meeting  on  the  subject  of  legal  edu- 
cation in  general,  and  a  resolution  was  passed  that  it  was  the 
sense  of  the  Association  that  a  larger  use  of  the  original  text 
of  Blackstone's  Commentaries  should  be  required  of  law  stu- 
dents as  the  foundation  of  the  system  of  legal  education  than 
that  portion  of  the  commentary  which  is  contained  in  the  first 
volume  of  Ewell's  Essentials. 

Bar  Association  op  North  Dakota. 

The  fifth  annual  meeting  was  held  at  Grand  Forks,  on 
September  15,  1903. 

The  President's  address  was  delivered  by  J.  H.  Bosard,  of 
Grand  Forks,  and  treated  of  the  necessity  of  general  reform  in 
the  laws  of  this  state,  and  made  an  urgent  plea  for  the  im- 
mediate reindexing  of  the  code.  The  address  further  treated 
of  matters  of  local  interest,  but  discussed  at  some  length  the 
Torrens  system  of  registration  of  title  to  land. 

Ohio  Statb  Bar  Association. 

The  twenty-fourth  annual  meeting  was  held  at  Put-in-Bay, 
July  7,  8  and  9,  1903,  being  its  sixteenth  successive  meeting 
held  at  that  place. 

The  President's  address  was  delivered  by  John  W,  Warring- 
ton, of  Cincinnati.  The  principal  topics  dealt  with  were  the 
following :  Bar  Associations,  which  he  held,  were  too  con- 
servative, and  should  formulate  opinion  before  judicial  decision  ; 
the  influence  of  Bar  Associations  on  the  administration  of 
justice  ;  government  ownership  socialistic  and  not  our  panacea ; 
socialism  and  the  Constitution  ;  federal  power  ;  Ohio  municipal 
and  negotiable  instruments  codes ;  and  that  remedial  laws 
should  be  more  liberal. 
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The  annual  address  was  delivered  by  John  S.  Wise,  of  New 
York,  on  "  The  Constitutional  View  of  the  Race  Question." 

The  Committee  on  Judicial  Administration  and  Legal  Re- 
form reported  for  discussion  the  several  amendments  to  the 
Constitution  of  the  state  to  be  submitted  to  the  suffrage  of 
the  people  at  the  fall  election,  to  wit :  As  to  the  veto  power  of 
the  Governor,  authorizing  the  legislature  to  classify  subjects  of 
taxation,  and  to  abolish  double  liability  upon  stockholders  of 
Ohio  corporations.  They  likewise  reported  for  discussion  an 
amendment  in  relation  to  motions  for  new  trials.  These  mat- 
ters were  taken  up  and  discussed  at  length  by  the  Association. 

The  Committee  on  Legal  Education  made  an  extended  report 
and  the  Association  passed  a  memorial  to  the  Supreme  Court 
based  thereon,  requesting  a  further  advance  in  the  restriction 
of  admission  to  the  Bar,  and  a  more  extended  general  educa- 
tion of  applicants  for  such  examination,  and  that  each  appli- 
cant should  present  a  certificate  before  being  admitted  to 
examination,  showing:  1.  What  subjects  were  studied  by  the 
applicant.  2.  How  long,  in  hours,  he  gave  to  each  subject  of 
study.  3.  What  text  books  were  studied  by  him.  4.  How 
many  examinations,  if  any,  of  the  applicant  were  had  during 
the  period  of  study.  5.  The  subject  and  character  of  the 
examinations.  6.  What  time,  if  any,  was  given  to  the  instruc- 
tion of  the  applicant.  7.  That  the  applicant  should  show 
whether  he  had  ever  studied  at  a  law  school  and  had  failed  to 
obtain  a  certificate  or  diploma  from  the  authorities  of  the  law 
school.  8.  In  case  he  had  so  failed,  then,  that  a  certificate 
from  an  attorney  showing  that  he  had  studied  law  under  him 
during  the  period  he  was  at  the  law  school,  should  not  entitle 
him  to  be  examined  for  admission  to  practice. 

A  carefully  prepared  debate  was  had  upon  the  following 
proposition :  Resolved,  that  it  is  advisable  for  the  General 
Assembly  to  appoint  and  maintain  as  one  of  its  constant  in- 
strumentalities a  joint  committee  to  revise  and  report  upon  the 
necessity,  effect  and  validity  of  every  bill  before  it  shall  be 
passed.     Edward  Kibler  opened  for  the  affirmative, followed  by 
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W.  E.  Guerin,  Jr.,'  and  J.  L.  Locke  upon  the  negative.     The 
debate  was  closed  by  E.  B.  Kinkade  upon  the  affirmative. 

E.  B.  Dillon  introduced  a  resolution  :  Creating  a  commit- 
tee to  prepare  and  propose  to  the  next  General  Assembly  of 
Ohio  a  bill  to  modify  and  amend  the  existing  marriage  and 
divorce  laws  in*  the  following  particulars:  1.  In  case  of 
divorce,  to  limit  and  restrict  the  subsequent  marriage  of  the 
party  in  fault.  2.  To  protect  the  court  in  uncontested  divorce 
cases  and  secure  for  the  court  proper  evidence  of  the  good 
character  and  freedom  from  fault  of  the  plaintiff  in  such  cases. 
3.  To  require  a  license  for  the  marriage  of  any  couple  whether 
bans  are  published  or  not,  and  to  require  the  affidavit  therefor 
to  be  made  by  one  of  the  contracting  parties.  4.  To  provide 
suitable  restrictions  in  the  granting  of  marriage  licenses  to  cer- 
tain discharged  inmates  of  the  imbecile,  insane  and  other 
asylums ;  to  the  known  vicious  and  degenerate,  and  to  those 
afflicted  with  inheritable  and  communicative  diseases.  5.  In 
the  event  that  a  divorce  be  granted  for  causes  which  in  them- 
selves are  offenses  against  the  criminal  laws  of  the  state,  that  a 
certificate  of  such  findings  be  sent  to  the  prosecuting  attorney 
or  police  prosecutor  having  jurisdiction  in  the  premises,  for 
such  action  as  may  be  proper.  6.  To  take  such  other  steps 
and  add  such  other  provisions  as  will  prevent  the  abuse  of  the 
present  divorce  and  marriage  laws  and  secure  a  better  enforce- 
ment of  the  true  spirit  thereof. 

The  matter  was  referred  to  a  special  committee  with  instruc- 
tions to  act. 

An  address  was  delivered  by  William  P.  Rogers,  Dean  of 
the  Cincinnati  Law  School,  on  '^  Legal  Education,"  and  one 
by  E.  B.  King,  on  "  Taxation :  Effect  of  Proposed  Consti- 
tutional Amendment.'' 

■ 

During  the  session  fifty-four  new  members  were  admitted 
to  the  Association. 

Oregon  Bar  Association. 
No  report  has  been  received. 
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Pennsylvania  Bar  Association. 

The  ninth  annual  convention  was  held  at  Cambridge  Springs, 
June  29  and  30,  and  July  1,  1903. 

The  President,  0.  La  Rue  Munson,  delivered  the  annual  ad- 
dresSj  his  subject  being  '*  The  Brotherhood  of  Bench  and  Bar." 
The  annual  honorary  address  was  by  James  B.  Dill,  his  subject 
being  "  Some  Aspects  of  New  Jersey's  Corporation  Policy.*' 

Papers  were  presented  by  Thomas  Raeburn  White  upon 
"  Official  Oaths  and  Their  Effect  upon  the  Competency  of  Wit- 
nesses ";  by  Charles  Wetherill  and  Paul  H.  Gaither,  on  **  The 
Judicial  Recording  of  Titles,"  these  papers  being  a  discussion 
by  Mr.  Wetherill  in  favor  of  the  Torrens  system,  and  by  Mr. 
Gaither,  pointing  out  objections  to  the  system ;  by  George 
W.  Carr,  on  "  The  Recent  Amendments  to  the  Bankruptcy 
Act  of  1898";  by  Henry  C.  Niles,  on  "Jeremiah  S.  Black 
and  His  Influence  on  the  Law  of  Pennsylvania  ";  by  Henry  A. 
Fuller,  on  "  The  Constitution  Between  Friends." 

The  report  of  the  Committee  on  Law  Reform  referred  to  the 
discussion  by  Messrs.  Wetherill  and  Gaither,  and  the  subject 
of  the  registration  of  land*  titles ;  submitted  an  act  in  relation 
to  equitable  proceedings,  wherein  it  is  or  might  have  been 
alleged  that  there  was  an  adequate  remedy  at  law  ;  submitted 
an  act  in  relation  to  sheriffs'  and  coroners'  deeds,  and  forms  of 
such  deeds ;  an  act  relating  to  deeds,  their  acknowledgment, 
validity  and  record,  and  the  effect  thereof;  also  a  form  of 
mortgage  and  form  of  deed  ;  and  supplements  to  an  act  provid- 
ing for  the  abolition  of  the  distinction  existing  between  actions 
ex  contractu  and  actions  ex  delicto^  so  far  as  relates  to  proce- 
dure, and  providing  for  two  forms  of  action,  and  regulating  the 
pleadings  thereunder,  providing  that  in  certain  suits  the  plain- 
tiff shall  file  with  his  declaration  a  sworn  specification  of  the 
items  of  his  claim,  to  which  the  defendant  shall  be  required  to 
make  an  affidavit  of  defense,  and  that  all  averments  of  fact  in 
the  declaration  not  denied  by  the  affidavit  of  defense  shall  be 
taken  as  true  on  the  trial  of  the  cause,  and  making  similar 
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provision  concerning  the  averment  of  set-off,  recoupment  or 
counter-claim  by  a  defendent. 

This  committee  also  submitted  for  consideration  drafts  of 
acts  of  Assembly  for  the  gradual  adoption  in  Pennsylvania  of 
a  system  for  recording  of  titles,  in  claims  to  and  liens  against 
land  by  judicial  process,  which  system  is  essentially  the 
Torrens  system. 

Considerable  time  was  taken  in  the  discussion  of  the  report 
of  the  Committee  of  the  Association  appointed  to  memorialize 
the  Supreme  and  Superior  Courts,  which  resulted  in  the  con- 
stitution of  a  State  Board  of  Law  Examiners,  through  the 
operations  of  which  board,  it  is  believed,  uniformity  will 
gradually  be  secured  in  the  Commonwealth,  both  in  the  con- 
duct of  preliminary  and  final  examinations. 

The  Association  on  June  29,  1908,  had  1,067  members. 

Rhode  Island  Bar  Association. 

The  sixth  annual  meeting  was  held  in  Providence,  on  De- 
cember 7,  1903.     The  President,  Francis  Colwell,  presided. 

Addresses  were  made  by  the  President,  by  Moorfield  Storey, 
of  the  Massachusetts  Bar ;  by  LeBaron  B.  Colt,  Judge  of  the 
United  States  Circuit  Court  for  this  district,  and  Arthur  L. 
Brown,  Judge  of  the  United  States  District  Court  for  this 
district.  The  addresses  were  on  matters  of  interest  to  the 
Association,  but  were  not  formal  addresses,  and  no  report  of 
the  meeting  was  ordered  printed. 

The  Association  has  now  under  consideration  the  reform  of  the 
probate  system  of  the  state.  The  reorganization  of  the  Supreme 
Court,  proceedings  looking  toward  which  were  instituted  by  the 
Association  about  three  years  ago,  is  now  about  to  be  consum- 
mated, the  necessary  amendment  to  the  state  constitution  hav- 
ing been  submitted  to  the  people  at  the  last  November  election 
and  duly  adopted.  It  only  remains  now  for  the  General  As- 
sembly to  appoint  the  commission  to  draft  the  necessary  legis- 
lation for  carrying  the  amendment  into  effect. 
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South  Carolina  Bar  Association. 

The  1903  meeting  of  the  South  Carolina  Bar  Association 
was  held  in  the  city  of  Columbia,  on  January  15  and  16, 1908. 
The  President's  address  was  delivered  by  the  President,  C.  A. 
Woods,  of  Marion,  now  Associate  Justice  of  the  Supreme 
Court  of  South  Carolina.  The  subject  of  this  address  was 
''  Lawlessness  and  Patriotism.'' 

The  annual  address  was  delivered  by  Moorfield  Storey,  of 
Boston,  an  ex-president  of  the  American  Bar  Association. 
The  subject  of  Mr.  Storey's  address  was  "  What  Shall  We  do 
with  Our  Dependencies?" 

The  Committee  on  Commercial,  Interstate  and  International 
Law  made  an  instructive  and  interesting  report  on  the  neces- 
sity for  uniformity  of  legislation  upon  matters  intimately 
connected  with  interstate  commerce.  This  report  also  recom- 
mended some  important  changes  in  the  present  law  as  to 
negotiable  instruments,  and  as  to  the  creation  and  regulation 
of  corporations. 

The  Committee  on  Jurisprudence  and  Law  Reform  recom- 
n>ended  some  changes  in  the  law  providing  for  the  trial  of 
actions  in  foreclosure  and  partition  at  chambers,  and  as  to  the 
granting  of  motions  and  for  continuance  in  the  Courts  of  Gen- 
eral Sessions  and  Common  Pleas  ;  and  further,  the  committee 
recommended  that  the  law  should  be  amended  so  as  to  allow 
certain  persons  convicted  of  crime  to  be  competent  witnesses  in 
the  circuit  courts  of  this  state. 

The  Committee  on  Judicial  Administration  and  Remedial 
Procedure  made  a  report  in  which  special  attention  was  called 
to  the  need  of  two  additional  judges  for  the  proper  administra- 
tion of  justice  in  the  courts  of  this  state,  and  recommended 
that  efforts  be  made  to  have  the  legislature  of  the  state  provide 
for  these  two  additional  judges. 

These  various  reports  were  discussed  at  length  in  the  meet- 
ings of  the  Association  and  for  the  most  part  the  matters 
recommended    by  the  reports  were   intrusted  to  committees 
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with  instructions  to  have  the  legislature  of  the  state  act  upon 
the  same. 

A  paper  was  read  before  the  Association  by  W.  F.  Steven- 
son upon  the  subject^  *'  Noteworthy  Changes  in  the  Statute 
Law,  on  Points  of  General  Interest  Made  in  this  State,  in 
Other  States  and  by  Congress  During  the  Present  Year." 

South  Dakota  Bar  Association. 
No  report  has  been  received. 

Bar  Association  op  Tennessee. 

The  second  annual  meeting  was  held  at  Knoxville,  July  1^ 
2  and  8,  1903. 

The  President  of  the  Association,  R.  E.  L.  Mountcastle,  of 
Knoxville,  delivered  the  President's  address,  and  briefly  re- 
viewed the  noteworthy  changes  in  the  statute  laws  on  points  of 
general  interest  made  in  Tennessee  and  by  Congress  during 
the  preceding  year.  The  annual  address  was  delivered  by 
Horace  H.  Lurton,  United  States  Circuit  Judge  for  the  Sixth 
Circuit,  on  "  The  Evolution  of  the  American  Law  of  Constitu- 
tional Limitations.*' 

An  interesting  and  important  report  was  made  by  S.  C. 
Williams,  of  Johnson  City,  as  chairman  of  the  Committee  on 
Jurisprudence  and  Law  Reform,  on  the  "  The  Torrens  Sys- 
tem "  of  registering  deeds  and  the  advisability  of  adopting  this 
system  in  Tennessee.  As  recommended  in  this  report,  a 
special  committee  was  appointed  by  the  President  of  the  Asso- 
ciation to  draft  an  act  to  presented  to  the  next  legislature. 

The  report  of  the  Committee  on  Legal  Education  and  Ad- 
mission to  the  Bar  was  read  by  Jerome  Templeton,  of  Knox- 
ville, and  had  special  reference  to  the  law  in  regard  to  admis- 
sion to  the  Bar  passed  in  this  state  by  our  last  legislature. 

The  Committee  on  Grievances  made  a  very  full  report 
concerning  the  Nashville  College  of  Law,  an  institution  which 
had  been  selling  degrees  throughout  the  country.     The  com- 
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mittee  reported  that  Tennessee  would  soon  be  rid  of  this 
institution.  The  Secretary  of  the  Bar  Association  of  Tennes- 
see states  that  the  federal  authorities  have  taken  the  matter  in 
hand,  and  the  president  of  the  Nashville  College  of  Law  has 
been  indicted  in  Washington,  District  of  Columbia,  for  using 
the  mails  for  fraudulent  purposes.  Other  committee  reports 
included  the  following:  On  Judicial  Administration  and 
Remedial  Procedure,  by  P.  M.  Estes,  of  Nashville  ;  on  Special 
Legislation,  by  J.  H.  Acklen.  A  special  report  was  also 
made  by  S.  A.  Champion,  chairman  of  the  State  Board  of 
Law  Examiners,  appointed  by  the  Supreme  Court  under  the 
recent  act  in  regard  to  the  admission  to  the  Bar  in  Tennessee. 
The  following  papers  were  also  read :  ^'  Tennessee  in 
Federal  Affairs,"  by  Joshua  W.  Caldwell,  of  Knoxville ; 
"The  Government  vs.  *  Meddlesome  Y,*  *'  by  Chancellor  John 
Allison,  of  Nashville ;  "  Effect  of  Political  Solidity  on  the 
South,"  by  Jordan  Stokes,  of  Nashville;  "  Limitations  upon 
the  Powers  of  Corporate  Officers,"  by  Thos.  Curtin,  of  Bristol ; 
''Ita  Lex  Scripta  Eat,**  by  W.  P.  Metcalf,  of  Memphis. 

Texas  Bar  Association. 

The  twenty-second  annual  meeting  was  held  at  San  Antonio, 
on  July  8  and  9,  1903.  The  President's  address,  by  Lewis  R. 
Bryan,  of  Houston,  dealt  with  noteworthy  changes  in  statutory 
law  by  Congress  and  the  legislature  of  the  state.  Papers  were 
read  by  John  N.  Henderson,  on  "  The  Pardoning  Power,  Its 
Uses  and  Abuses  ";  by  John  C.  Townes,  on  **  Courses  of  Study 
in  Law  Prescribed  in  the  State  University";  by  John  C. 
Walker,  on  "  Some  Peculiarities  of  the  Admiralty  Law  ";  by 
W.  D.  Williams,  on  "  The  Taxation  of  Intangibles  ";  by  C. 
F.  Greenwood,  on  ^'  Will  an  Injunction  Lie  to  Restrain  the 
Local  Option  Law  from  Going  Into  Effect";  by  S.  J.  Brooks, 
on  ^^  The  Increase  of  Litigation  in  Cities  and  Some  Suggested 
Amendments  to  the  Practice  Act." 

A  report  was  made  by  the  Committee  on  Legal  Education 
and  Admissions  to  the  Bar,  and  there  was*  considerable  discus- 
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sion  of  the   requirement  of  the  study  of  Latin    as    a   pre- 
liminary to  the  study  of  law. 

A  report  was  made  by  the  Committee  on  Judicial  Adminis- 
tration and  Law  Reform,  dealing  with  temporary  injunctions ; 
the  publication  of  dissenting  opinions ;  increase  in  judicial 
salaries ;  forfeiture  of  life  insurance ;  public  lands ;  limitations 
against  the  state ;  riparian  rights,  and  civil  jury  trials. 

State  Bar  Association  of  Utah. 
No  report  has  been  received. 

Vermont  Bar  Association. 

The  twenty-fifth  annual  meeting  was  held  at  Montpelier,  on 
October  27,  28  and  29,  1903.  John  H.  Senter,  President  of 
the  Association,  read  a  paper  on  the  subject,  ''  Was  Shake- 
speare a  Lawyer  ?  *'  citing  quotations  from  many  of  Shake- 
speare's works,  and  drawing  the  conclusion  that  Shakespeare 
could  not  have  been  a  lawyer.  The  business  of  the  meeting 
was  principally  of  a  routine  character. 

A  feature  of  the  annual  banquet  was  a  speech  of  Frederick 
E.  Meredith,  K.  C,  of  the  Bar  of  Montreal,  touching  upon  the 
Alaska  boundary  decision. 

Virginia  State  Bar  Association. 

The  fifteenth  annual  meeting  was  held  at  the  Hot  Springs  of 
Virginia,  on  August  21,  22  and  24, 1903,  preceding  the  twenty- 
sixth  annual  meeting  of  the  American  Bar  Association,  which 
was  held  at  the  same  place.  There  were  138  members  in 
attendance.  The  Committee  on  Admissions  reported  55  new 
members  elected  during  the  year,  and  at  the  close  of  the  meet- 
ing there  were  487  active  members  and  44  honorary  members 
on  the  rolls,  making  a  total  of  531. 

The  President's  address  was  delivered  by  Samuel  C.  Gra- 
ham, of  Tazewell,  who  took  for  his  subject,  ^^  Some  Philosophy 
of  the  Law  and  of  Lawyers,"  in  the  treatment  of  which  he  set 
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forth  some  of  the  services  rendered  by  Bench  and  Bar  to  the 
causes  of  liberty,  civilization  and  progress.  The  annual  ad- 
dress, *'  Old  Foes  with  New  Faces,"  was  delivered  by  Walter 
Clark,  Chief  Justice  of  the  Supreme  Court  of  North  Carolina, 
who  spoke  of  disregard  of  law  by  the  trusts  and  great  corpora- 
tions. His  treatment  of  the  subject  embraced  the  considera- 
tion: 

1.  What  methods  this  lawless  wealth  uses.  2.  Upon  what 
does  it  rely  to  maintain  its  supremacy  over  the  law.  3.  By 
what  means  can  it  be  subjected  to  the  control  of  the  laws. 
Judge  Clark  expressed  the  opinion  that  ^'  the  modification  of 
the  tarifi*  in  the  particulars  by  which  any  specified  trust  thrives, 
added  to  a  fair  property  taxation,  a  progressive  income  tax, 
and  an  effective  prohibition  of 'railroad  favors  to  one  shipper 
over  another,  would  destroy  probably  nine-tenths  of  the 
trusts."  He  advocated  government  control  and  operation  of 
railroads,  and  municipal  control  of  plants  for  lighting,  water 
works,  and  of  street  transportation.  He  also  advocated  gov- 
ernment ^'  operation  through  the  post  office,  of  telegraph,  tele- 
phone and  of  parcels  post  and  ownership  of  its  own  postal 
cars." 

The  matter  of  chief  discussion  by  the  Association  was  the 
report  of  its  special  committee  on  the  Torrens  system  of  land 
registration,  embodying  the  sketch  of  a  bill  for  Virginia, 
drawn  by  Eugene  C.  Massie,  chairman  of  the  committee. 

A  paper  was  read  by  J.  F.  Bullitt,  of  Big  Stone  Gap,  con- 
cerning ^'  Trusts  and  Labor  Unions."  Mr.  Bullitt  had  studied 
the  questions  and  issues  involved  as  an  evolution  of  the  ages, 
and  followed  the  methods  of  Herbert  Spencer  in  developing 
his  theme.  He  pointed  out  that  the  trust  is  ^^  industrial,"  while 
the  labor  union  is"  militant."  "The  one  is  life-conserving; 
the  other  is  life-destroying,  but,  nevertheless,  in  order  that 
greater  life  may  be  conserved."  His  conclusion  was  :  "  The 
first  will  live ;  the  other  will  die,  for  the  main  purpose  of  the 
labor  union  is  to  correct  the  evil  doings  of  corporations.  These 
will  be  corrected,  and  when  corrected,  the  reason,  at  least  the 
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chief  reason,  for  the  existence  of  the  labor  union,  will  have 
vanished,  and  they  will  no  longer  be  maintained  in  their  pres- 
ent form." 

A  paper  read  by  Allen  Caperton  Braxton,  of  Staunton, 
entitled,  ^^  The  Fifteenth  Amendment;  an  Account  of  Its 
Enactment,"  gives  a  notable  review  of  this  subject.  The  facts 
arrayed  by  Mr.  Braxton  cast  great  doubt  upon  the  question 
whether  the  fifteenth  amendment  actually  passed  the  Fortieth 
Congress  by  a  constitutional  majority.  Mr.  Braxton  con- 
cludes :  "  When  all  these  facts  are  considered  one  may  well 
question  whether  the  popular  will  was  executed  or  thwarted, 
when  negro  suffrage  was  written  into  the  fundamental  law  of 
this  nation,  and  should  the  Supreme  Court  hereafter  hold  that 
the  fifteenth  amendment  never  passed  the  Fortieth  Congress 
by  a  constitutional  majority,  there  is  little  reason  to  think  that 
it  would  ever  find  that  majority  in  any  future  Congress  of  the 
American  people." 

A  paper  was  also  read  by  John  Goode,  of  Bedford  City, 
entitled,  '*  The  Electoral  Commission  of  1877." 

Washington  State  Bar  Association. 

The  fifteenth  annual  session  was  held  in  Tacoma,  August 
25,  26  and  27,  1903.  R.  G.  Hudson,  as  President,  delivered 
an  address  on  the  ^^  Trusts."  Other  papers  and  addresses 
were  as  follows : 

"Life  and  Character  of  John  B.  Allen,"  by  Thomas  Burke, 
of  Seattle ;  "  Street  Assessments,*'  by  F.  D.  Nash,  of  Tacoma ; 
"  Pioneer  Judges,"  by  N.  T.  Caton,  of  Davenport ;  "A  Theory 
of  Legal  Obligation,"  by  J.  T.  Condon,  of  Seattle;  *' The 
Taxation  of  Franchises,"  by  James  B.  Reavis,  of  Seattle ; 
"  The  Use  and  Abuse  of  the  Labor  Unions,"  by  L.  Frank 
Brown. 

The  Committee  on  Jurisprudence  and  Law  Reform  made 
several  recommendations  :  1.  That  the  terms  of  Supreme 
Court  judges  be  increased  from  six  to  eight  years,  and  that 
there  be  separate  elections  for  the  judiciary  and  all  nomina- 
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tions  by  petition  instead  of  by  party.  2.  Changes  in  the 
probate  law  so  as  to  permit  speedy  And  inexpensive  settlement 
of  small  estates.  3.  To  enlarge  the  powers  of  partnership 
administrators.  4.  Chai^ge  in  the  corporation  laws  to  permit 
one  corporation  to  own  and  vote  stock  in  other  corporations. 
All  the  above  recommendations  were  adopted  except  the  fourth, 
which  went  over  as  a  special  order  until  the  next  meeting. 

The  next  most  important  report  was  that  on  '^  Uniformity  of 
State  Laws."  The  committee  closed  its  report  with  the  belief 
that  '^  uniformity  was  a  mirage.'* 

West  Virginia  Bar  Association. 

The  eighteenth  annual  meeting  was  held  at  Wheeling,  on 
December  30  and  31,  1902.  The  President's  address  was 
delivered  by  George  E.  Price,  of  Charleston,  on  "  Compulsory 
Arbitration  of  Labor  Disputes." 

An  address  was  delivered  by  Hugh  L.  Bond,  Jr.,  of  Balti- 
more, on  ^'  The  Regulation  of  Industries  by  the  National  Gov- 
ernment." 

Papers  were  read  by  Edgar  B.  Stewart,  of  Morgan,  on 
*'  The  Torrens  System  of  Land  Title  Registration  ";  by  Aus- 
tin G.  Dayton,  of  Philippi,  on  "  The  Revision  of  the  Judicial 
Laws  of  the  United  States  ";  by  John  J.  Coniff,  of  Wheeling, 
on  ^^  Injunctions :  What  Legislation,  if  any,  is  Needed  in  Re- 
gard to  Them  ";  by  C.  W.  Dillon,  of  Fayetteville,  on  the  same 
subject. 

Some  discussion  was  had  of  the  Torrens  system  of  register- 
ing land  titles,  and  a  resolution  was  adopted  directing  a  com- 
mittee to  make  a  report  on  the  Torrens  system  and  draft  a 
bill. 

The  Committee  on  Judicial  Administration  and  Legal  Re- 
form presented  a  report  relating  to  verbal  contracts  in  refer- 
ence to  sale  of  land  and  also  relating  to  judgment  liens  upon 
lands  in  other  counties  than  those  in  which  such  judgments 
are  recorded.     The  report  also  dealt  with  judicial  salaries, 
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upon  which  latter  subject  there  was  some  debate,  particularly 
with  reference  to  the  difference  in  cost  of  living  as  an  element 
in  determining  salaries  of  judges  in  city  circuits  and  in  country 
circuits. 

Wisconsin  Bar  Association. 
No  report  has  been  received. 
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Bar  Association  from  replies  to  circulars  sent  oat.  While  pains  have 
been  taken  to  make  it  as  complete  as  possible,  it  is  probable  that  some 
Associations  have  been  omitted.  All  Associations  which  are  pnrelj 
Libraiy  Associations  are  intended  to  be  omitted.  In  some  cases  the 
officers  for  former  years  are  given  where  officers  for  1903  are  not  known. 

The  Secretary  will  be  much  indebted  for  information  of  any  omissions 
and  for  corrections  of  the  names  of  officers. 

ALABAMA. 

NAME.  PRESIDENT.  SECRETARY. 

Alabama  State  Bar    Edward  de  Graffenried,  Alexander  Troy, 

Association.  Greensboro.  Montgomery. 

Birmingham  Bar  Aaso-    John  London,  Ll  J.  Haley,  Jr., 

ciATiON.  Birmingham.  Birmingham. 

ARIZONA. 

Bar  Association    of    Frank  H.  Hereford,      Thomas  J.  Prescott, 

Arizona.  Tucson.  Phoenix. 

Northern  Arizona  John  J.  Hawkins,  J.  E.  Morrison, 

Bar  Association.  Prescott.  Preacott. 

ARKANSAS. 

Bar  Association    of    James  F.  Read,  Arthur  Neill, 

Arkansas.  Fort  Smith.  Little  Rock. 

Fort  Smith  Bar  Asso-    James  F.  Read,  Lovick  P.  Miles, 

CIATION.  Fort  Smith.  Fort  Smith. 


CALIFORNIA. 

California  State    R.  E.  Ragland, 
Bar  Association.  San  Francisco. 


R  L.  Simpson, 

San  Francisco. 


Los  Angklim  Bar  Asso-    John  D.  Works,  W.  R.  Hervey, 

CTATiON.  Los  Angeles.  Los  Angeles. 

(768) 
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CALIFORNIA— Continued. 

NAME.  PBESIDENT.  8ECBETABY. 

Oakland  Bab  Absooia-    B.  McFadden,  Geo.  E.  DeGolia, 

TiON.  Oakland.  Oakland. 

Saoramsnto  Bab  Asso-    Grove  L.  Johnson,        S.  Lake  Howe, 

ciATiON.  Sacramento.  Sacramento. 

Bab  Association  of  San   A.  Haines,  Fred.  O.  Farrell, 

DiEQO.  San  Diego.  San  Diego. 

Bab     Association     of    A.  C.  Freeman,  George  J.  Martin, 

San  Fbancisco.  San  Frandsoo.  San  Francisoo. 


COLORADO. 

Colorado  Bar  Asso-  Joel  F.  Vaile,  Lucius  W.  Hoyt, 

elation.                                      Denver.  Denver. 

Denveb    Bab   Associa-  Julius  Bissell,  James  R.  Killian, 

TiON.                                         Denver.  Denver. 

£l   Paso    County  Bab  George  W.  Musser,  Charles  W.  Haines, 

Association.                   Colorado  Springs.  Colorado  Springs. 

Telleb  County  Bab  Thornton H. Thomas,  L.  G.  Campbell, 

Association.                       Cripple  Creek.  Cripple  Creek. 


CONNECTICUT. 

Bbidoefobt  Bab  Asso-    Edwin  F.  Hall,  Wm.  H.  Eelsey, 

ciATiON.  Bridgeport.  Bridgeport. 

Habtfobd  County  Bab    Charles  E.  Perkins,  William  F.  Henney, 
Association.                               Hartford.  Hartford. 


DELAWARE. 

Delaware  State  Bar    Benjamin  Nields,  T.  Bajard  Heisel, 

ABSOeiation.  Wilmington.  Wilmington. 

Kent  County  Bab  Asso-    Henry  R.  Johnson,      A.  M.  Daly, 

CIATION.  Dover.  Dover. 

49 
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DELAWARE— Oontmued. 

NABCB.  FBSBIDEMT. 

Bar     Association     of  Herbert  H.  Ward,  David  J.  Beinhardty 

New  Gastlk  Ck>uvTY.  Wilmington.  Wilmington. 

Bab     Association     of  Charles  F.  Richards,    Albert  F.  Polk, 

Sussex  County.  Georgetown.  Georgetown. 


DISTRICT  OF  COLUMBIA. 

Bar  Association  of  the    Beig.  F.  Leighton,      John  E.  Laekej, 
District  of  Columbia.  Washington.  Washington. 

Fjbdbbal  Bar  Associa-    John  W.  Doaglaas,        Geoige  A.  King, 

TiON  OF  D.  C.  Washington.  Washington. 

Patent   Law    Associa-   Jesse  H.  Whitaker,       Arthur  P.  Greeley, 
TiON  OF  Washington.  Washington.  Washington. 


FLORIDA. 

HnxsBOROUOH  County  Peter  O.  Knight,  M.  Henry  Cohen, 

Bar  Association                              Tampa.  Tampa. 

Jacksonville  Bab  As-  A.  W.  Cockrell,  George  M.  Powell, 

SOGiATJON.                            Jacksonville.  Jacksonville. 

Key  West    Bar  Asso-  L.  W.  Bethel,  Julius  Otto, 

GiATiON.                                 Key  West  Key  West 

Marianna  Bar  Associa-  W.  H.  Milton,  J.  C.  McKinnon, 

TION.                                     Marianna.  Marianna. 


GEORGIA. 

Georgia   Bar  Asso-    P.  W.  Meldrim,  Orville  A.  Park, 

olatlon.                                  Savannah.  Macon. 

Atlanta  Bar  Associa-    Jno.  L.  Hopkins,  William  P.  Hill, 

TION.                                          Atlanta.  Atlanta 

Augusta  Bar  Associa-    J.  C.  C.  Black,  D.  G.  Fogarty, 

TION.                                        Aagosta.  Augusta. 
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GEOBGIA— Gontinned. 

NAKS.  PB18IDXNT.  SSORSTABT. 

La  Grasqe  Bab  Ajbo-    D.  J.  Gaffiiey,  Fraok  Harwell, 

CIATION.  La  Grange.  La  Grange. 

Bab    Asbociatioh    o  f    Washington  DesBau,  Andrew  W.  Lane, 

CiTT  OF  Maoon.  Maoon.  Macon. 

HAWAII  TEBBITOBY. 

Hawaiian  Bar  Asso-    William  O.  Smith,  John  A.  Matthewman. 
elation.                             Honolalu.  Honolala. 

ILLINOia 

Illinois     State     Bar    Charles  L.  Capen,  James  H.  Matheny, 
Association.                       Bloomington.  Springfield. 

States  Attobnets  As-    A.  L.  Anderson,  William  V.  Tafil, 
80CIATI0N  OF  ILLINOIS.                          Linooln.  Peoria. 

Chioaoo   Bab  Assogia-    John  J.  Herrick,  Heniy  W.  Price, 

TiON.  Chicago.  Chicago. 

Chicago  Law  Institute.    N.  M.  Jones,  Alfred  E.  Barr, 

Chicago.  Chicago. 

The  Law  Club  of  the    Harrison  Masgraye,  Victor  Eting, 

City  of  Chicago.  Chicago.  Chicago. 

The  Illinois    County    Orrin  N.  Carter,  M.  W.  Thompson, 
AND  Pbobate  Judges                        Chicago.  Danyille. 

Association. 

The  Patent  Law  Ahso-    Albert  H.  Adams,  Otto  B.  Bamett, 

CIATION.  Chicaga  Chicaga 

Sangamon  County  Bab    Alfred  OrendorfT,  B07  Seely, 

Association.  Springfield.  Springfield. 

Vermillion  County    M.W.Thompson,  J.  W.  Eeeslar, 

Bab  Association.  Danville.  Danyille. 

INDIAN  TEBBITOBY. 

Indian    Territory    W.  H.  Kornegay,  F.  H.  Kellogg, 
Bar  Association.                             Vinita.  South  McAlester. 
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INDIANA. 

VAMB.  PREglDENT.  BSORETARY. 

State  Bar  Assooia-  William  P.  Breen,  Merrill  Moores, 

tion  of  Indiana.  Fort  Wayne.  iDdianapolia. 

Adams  County  Bjlb  As-  Robert  S.  Peterson,  Clark  J.  Lata, 

80CIATI0N.  Decatur.  Decatur. 

Clat  County  Bab  Asso-  George  A.  Knight,  John  M.  Rawlej, 

ciATiON.  Brazil.  Brazil. 

Clinton   County   Bab  Charles  G.  Gaenther,  James  T.  Hockman, 

Association.  Frankfort.  Frankfort. 

Danyixxe  Bab  Asbocia-  Thomas  J.  Cofer,  John  McCormick, 

TION.  Danville.  Danville. 

DxABBOBN  County  Bar  Wm.  R.  Johnston,  Warren  H.  Hanck, 

Association.  Lawrenceboi^.  Lawrenoeborg. 

DkEalb  County    Bar  Don  A.  Garwood,  James  £.  Pomeroj, 

Association.  Auburn.  Auburn. 

Elkhart  County  Bar  James  H.  State,  Martin  H.  Kinnej, 

Association.  Elkhart.  Goshen. 

EvANSViLLE  Bab  Asso-  Alexander  Gilchrist,  James  T.  Cutler, 

CIATION.  Evansville.  Evansville. 

Grant  County  Bab  As-  Henry  J.  Paulus,  Field  W.  Sweezey, 

sociATiON.  Marion.  Marion. 

Hamilton  County  Bab  John  F.  Neal,  Meade  Vestal, 

Association  Noblesville.  Noblesville. 

HowABD  County  Bab  W.  C.  Purdum,  John  R.  Mcintosh, 

Association.  Kokomo.  Kokomo. 

Huntington  County  Ulysses  S.  Lesh,  C.  T.  Lucas, 

Bar  Association.  Huntington.  Huntington. 

Indianapolis  Bar  As-  Louis  Newberger,  Ernest  R.  Keith, 

SOCIATION.  Indianapolis.  Indianapolis. 
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INDIANA— Continaed. 

NAMS.  PBKSn>ENT.  BEOBETART. 

Jat  County  Bab  Asso-    David  T.  Taylor,  George  W.  Bergman, 

ciATiON.  Portland.  Portland. 


• 


Knox  County  Bar  Ab-  James  W.  Emison,        Robert  F.  Weems, 

80CIATI0N.  Vincennes.                         Vincennes. 

Lake  County  Bab  Asso-  Armanis  F.  Enotts,      (Vacant) 

OIATION.  Hammond. 

Madison    County    Bab  (Vacant)                       Edward  D.  Beardon, 

Association.  Anderson. 

MARTiNSViiiLE  Bab  As-  Jamcs  V.  Mitchell,       E.  Forest  Branch, 

SOGIATION.  Martinsville.                      Martinsville. 

Putnam    County    Bab  James  J.  Smiley,         Smith  C.  Matson, 

Association.  Greencastle.                     Greencastle. 

Randolph  County  Bab  James  S.  Engle,            Alonzo  L.  Bales, 

Association.  Winchester.                       Winchester. 

Shei«hy    County    Bab  John  A.  Tindall,          Elmer  Baasett, 

Association.  Shelbjville.                      Shelbyville. 

Stabke    County    Bab  James  W.  Nichols,      W.  C  Pentecost, 

Association.  Knox.                               Knox. 

Thibty-fifth  Judicial  James  E.  Bose,            H.  W.  Mountz, 

Circuit  Bab  Asso-*  Aabam.                            Garrett. 

CIATION. 

Vermi llion    County  Martin  G.  Bhoads,       ( Vacant) 

Bab  Association.  Newport 

Wabash    Bar  Associa-  Alvah  Taylor,              (Vacant) 

tion.  Wabash. 


IOWA. 

Iowa  State  Bar  As-    George  W.Wakefield,    Sam  S.  Wright, 

sooiation.  Sioux  City.  Tipton. 
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IOWA--Continaed. 

NAMS.  PRXSIDEITT.                          8BCRETABT. 

Adams  County  Bab  Ab-  Frank  M.  Dayis,  A.  Bay  Maxwell, 

sociATiOK.  Corning.                            Coming. 

Black  HAWK  County  O.  B.  Coartright,  J.  8.Tathilly 

Bar  Association.  Waterloo.                          Waterloo. 

Boone  Cocnty  Bab  As-  8.  R.  Dyer,  W.  W.  Goodykoontz, 

sociation.  Boone.                              Boone. 

Buchanan  County  Bab  M.  W.  Harmon,  H.  C.  Chappell, 

Association.  Independence.                   Independence. 

Calhoun  County  Bab  M.  W.  Frick,  L.  H.  Fonts, 

Association.  Rockwell  City.                  Rockwell  City. 

Cass  County  Bab  Asso-  John  W.  Scott,  W.  A.  Follett, 

CLiTiON.  Atlantic.                            Atlantic 

Cerbo   Gobdo   County  John  D.  Glass,  B.  C.  Keeler, 

Bab  Association.  Mason  City.                      Mason  City. 

Chickasaw  County  Bar  J.  H.  Powers,  W.  J.  Springer, 

Association.  New  Hampton.                  New  Hampton. 

Clabke  County  Bab  M.  L.  Temple,  W.  M.  Hyland, 

Association.  Osceola.                             Osceola. 

Clayton    County    Bar  James  O.  Crosby,  B.  W.  Newberry, 

Association.  Gamavillo.              Strawberry  Point. 

Clinton    County    Bar  C.  W.  Chase,  A.  L.  Schuyler, 

Association.  Clinton.                             Clintcm. 

Decatur   County  Bar  J.  W.  Harvey,  C.  W.  Hofiman, 

Association.  Leon.                                Leon. 

Des  Moines  Bar  Asso-  William  H.  Baily,  J.  B.  Ryan, 

ciATiON.  Des  Moines.                       Des  Moines. 

DuBuquE   County   Bar  A.  P.  Gibbs,  S.  B.  Lattner, 

Association.  Dubuque.                          Dubuquei 

Hamilton  County  Bar  N.  B.  Hyatt,  G.  F.  Tucker, 

Association.  Webster  City.                   Webster  City. 
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lOWA—Gontinaed. 

NAME.  PRESIDENT.  8BCBETASY. 

Jackson   County  Bab    D.  A.  Wynkoop,  E.  C.  Johnaon, 

Association.  Maqaoketa.  Maquoketa. 

Jasper    Gountt     Bar    O.  C.  Meredith,  J.  A.  Mattera, 

Association.  Newton.  Newton. 

Jefferson  County  Bar    Robert  F.  Ratcliff,        E.  F.  Simmons, 

Association.  Fairfield.  Fairfield. 

Johnson   County  Bar    Charles  Baker,  R.  P.  Howell, 

Association.  Iowa  City.  Iowa  Citj. 

Jones  County  Bar  Asso-    J.  S.  Stacy,  W.  I.  Chamberlain, 

ciATioN.  Anamosa,  Wyoming. 

Kossuth  County  Bar    E.  V.  Swetting,  Charles  A.  Cohenoar, 

Association.  Algona.  Algona. 

Lee  County  Bar  Asso-    H.  H.  Trimble,  Hazen  I.  Sawyer, 

CIATION.  Keoknk.  Keokuk. 

Linn  County  Bar  Asso-    I.  N.  Whittam,  J,  W.  Good, 

CIATION.  Cedar  Rapids.  Cedar  Rapids. 

Louisa  County  Bar  As-    John  Hale,  W.  H.  Hurley, 

CIATION.  Wapello.  Wapello. 

Lucas   County    Bar    T.M.Stuart,  L.  B.  Bartholomew, 

Association.  Chariton.  Chariton. 

Mahaska  County  Bar    J.  O.  Malcolm,  C.  Ver  Ploeg, 

Association.  Oskaloosa.  Oskaloosa. 

Monona  County  Bar    G.  W.  McMillen,  A.  Kindall, 

Association.  Onawa.  Onawa. 

Monroe  County  Bar    T.  B.  Perry,  D.  W.  Bates, 

Association.  Albia.  Albia. 

Muscatine  County  Bar    J.  Carskaddan.  William  Hoffman, 

Association.  Muscatine.  Muscatine. 

Osceola   County  Bar    CM.  Brooks,  John  F.  Glover, 

A  ssociATioN.  Sibley.  Sibley. 
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IOWA— Continued. 

NAME.  PBESIBENT.                           SSCBETART. 

Polk  County  Bab  As-  Geo.  H.  Carr,               J.  B.  Byan, 

sociATiON.  Des  Moines.                      Dee  Moines. 

PoTTAWATTAMiB  County  William  Mynster,        D.  E.  Stuart, 

Bab  Association.  Council  Bluffi.                  Council  Blufis. 

Poweshiek  County  Bab  John  T.  Scott,              T.  J.  Bray, 

Association.  Brooklyn.                         Brooklyn. 

SooTT  County  Bab  Asso-  C.  M.  Waterman,         B.  C.  Ficke, 

TiON.  Davenport                        Darenport. 

Shelby   County    Bab  Edmund  Lockwood,    Thos.  H.  Smith, 

Association.  Harlan.                             Harlan. 

Sioux  County  Bab  As-  William  Hutchinson,   G.  W.  Pelts, 

SOCIATION.  Orange  City.                      Orange  City. 

Union  County  Bab  As-  E.  F.  Sullivan,             P.  C,  Winter, 

s6ciATi0N.  Creston.                              Creston. 

Van    Buben    County  Alex.  Brown,               J.  C.  Calhoun. 

Bab  Association.  Keosauqua.                       Keosauqua. 

Wapello  County  Bab  E.  E.  McElroy,            Chas.  Hall, 

Association.  Ottumwa.                          Ottumwa. 

Wabben   County   Bab  H.  H.  McNeil,             A.  V.  Proudfoot, 

Association.  Indianola.                          Indianola. 

Washington      County  H.  M.  Eicher,               C.  J.  Wilson, 

Bab  Association.  Washington.                      Washington. 

Websteb    County  Bab  A.  N.  Botsford,             Wm.  T.  Chantland, 

Association.  Fort  Dodge.                      Fort  Dodge. 

Winneshiek  County  M.  Harter,                   Dan  Shea, 

Bab  Association.  Ossian.                           Decorah. 

Woodbuby  County  Bab  Craig  L.  Wright,          John  B.  Carter, 

Association.  Sioux  City.                        Sioux  City. 

Wbight    County    Bab  A.  R.  Ladd,                  J.  W.  McGrath, 

Association.  Clarion.                    Eagle  Grove. 


IN   THB   UNITED   STATBS.  777 

KANSAS. 

NAME.                                     FKE8IDEKT.  SECRETARY. 

Bar   Assooiatioii  of    J.  G.  Slonecker,  D.  A.  Valentine, 

the  State  of  Kansas.                        Topeka.  Topeka. 

Council  Grove  Bar  As-    M.  B.  Nicholaon,  W.  J.  Pirtle, 

sociATioN.                         Council  Grove.  Council  Grove. 

Douglas   County   Bar    W.  W.  Nevigon,  Lucius  H.  Perkins, 

Association.                              Lawrence.  Lawrence. 

Sedgwick  County  Bar    J.  D.  Houston,  Vermilion  Harris,. 

Association.                                Wichita.  Wichita. 


KENTUCKY. 

Kentucky  State  Bar    Luther  C.  Willis,         Bernard  Flezner, 

Association.  Shelbyville.  Louisville. 

Kenton   County    Bar    Charles  H.  Fisk,  Qiarles  A.  J.  Walker, 

Association.  Covington.  Covington. 

(Cincinnati,  O.) 

Louisville  Bar  Asso-    James  P.  Helm,  E.  L.  McDonald, 

CLATiON.  Louisville.  Louisville. 

Murray  Bar  Assocla-    Conn  Linn,  Charles  Jetton, 

TiON.  Murray.  Murray. 


LOUISIANA. 

Louisiana    Bar    As-    Bernard  McCloskey,      W.  S.  Benedict, 

sooiation.  New  Orleans.  New  Orleans. 


MAINE. 

Maine  State  Bar  As-  Joseph  C.  Holman,  Leslie  C.  Cornish, 

sooiation.  Farmington.  Augusta. 

CuMBBRLAND  Bar  Asbo-  Henry  B.  Cleaves,  John  F.  A.  Merrill, 

ciATiON.  Portland.  Portland. 

Franklin  County  Bar  Henry  L.  Whitcomb,  Byron  M.  Small, 

Association.  Farmington.  Farmington. 


778  LIST   OF   BAR   ASSOCIATIONS 

MAINE— Continued. 

NAMK.  PRK8IDEKT.  fiBCRETARY. 

Hancock  County  Bar    Eugene  Hale,  John  R  Redman, 

AjBSOCiATiON.  Ellsworth.  EUsworth. 

Eennbbec  Bar  Asbocia-    Charles  F.  Johnson,      C.  L.  Andrews, 

TiON.  Waterville.  Augusta. 

PsNOBSOOT  Bar  Associa-    Albert  W.  Paine,  Frederick  H.  Appleton, 

TION.  Bangor.  Bangor. 

Somerset  Bar  AND  Law    O.  R.  Bachellor,  (Vacant) 

Library  Association.  Skowhegan. 

York  Bar  Association.    Horace  H.  Burbank,     Gorham  N.  Wejmouth, 

Saco.  Biddeford. 


MARYLAND. 

Maryland  State  Bar  George  Whitelock,  James  U.  Dennis, 

ABSOclation.  Baltimore.  Baltimore. 

Bar  Association  of  Aj>  Clayton  Pumell,  D.  Lindley  Sloan, 
LEGANY  County.                       Frostbarg.  Cumberland. 

Bar     Association     of  Randolph  Barton,  James  W.  Bowers,  Jr., 
Baltimore  City.                          Baltimore.  Baltimore. 

Bar    Association    of  J.  Pliny  Fisher,  T.  Allan  Goldsborough, 
Caroline  County.                             Denton.  Denton. 

Bar     Association    of  James  A.  C.  Bond,  E.  O.  Grimes,  Jr., 
Carroll  Coxtnty.                     Westminster.  Westminster. 

Bar    Association    o  f  Gilmor  S.  Hamill,  Julius  C.  Renninger, 
GARRETT  County.                         Oakland.  Oakland. 

Bar    Association    of  Hattersly  W.  Talbott,  Philip  D.  Laird, 
Montgomery  County.                      Rockville.  Rockville. 

Bar   Association    of  George  C  Merrick,  AUan  Bowie, 
Prince  George's  Co.                         Marlboro.  Marlboro. 

Bar    Association    of  Alexander  Neill,  Martin  L.  Eeedy, 
Washington  County.                   Hagerstown.  Hagerstown. 
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MASSACHUSETTS. 

NAMX.  PRXSIDEMT.  SBOSXTART. 

Bar  Association  OP  THB    Chas.  P.  Greenoagh,  William  F.  Wharton, 
City  op  Boston.                               Boiion.  Botton. 

Bkbkshibb  Bab  Asbo-    Edward  T.  Slocum,  Charles  L.  Hihhiird, 

dATioN.  Pittsfield  Pittifi«ld. 

Ebssz  Bab  Association.    William  H.  Niles,  Alden  P.  White, 

Ljxm.  Salem« 

Fall  Bivsb  Bab  Abso-    Milton  Beedf  Arthur  S.  Phillips, 

oiation.  Fall  Biver.  Fall  River. 

Franklin  County  Bab    Samuel  O.  Lamb,  Samuel  D.  Conant, 

Association.  Greenfield.  Greenfield. 

Hampden    Bab     Asso-    Charles  L.  Gardner,  Robert  0.  Morris, 

ciATiON.  Springfield.  Springfield. 

Hampshirb   Bab   Asso-    TimothjG.Spaulding,  Wm.  H.  Clapp, 

ciATiON.  Northampton.  Northampton. 

Haverhill  Bar  Asso-    Henrj  N.  Merrill,  Charles  £.  Sawjer, 

dATiON.  Haverhill.  Haverhill. 

Lynn  Bar  Association.    John  W.  Berry,  Charles  Leighton, 

Lynn.  Lynn. 

Bar  Association  of  the    Samuel  K.  Hamilton,  Frank  M.  Forbush, 
County  of  Middlesex.                          Boston.  Boston. 

New     Bedford      Bar    Charles  W.  Clifibrd,  Frank  A.  Milliken, 

Association.  New  Bedford.  New  Bedford. 

Newburyport  Bar  As-    T.  C.  Simpson,  Edward  H.  Rowell, 

sodATioN.  Newburyport.  Newburyport. 

Bar     Association     of    George  W.  Wiggen,  Charles  F.  Spear, 
Norfolk  County.                          Franklin.  Hyde  Park. 

Plymouth  County  Bar    Benjamin  W.  Harris,  Arthur  Lord, 

Association.  E.  Bridgewater.  Plymouth. 

Salem  Bab  Association.    Daniel  E.  Safford,  Joseph  B.  Saunders, 

Salem.  Salem. 
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NAKE.  PRESIDKNT.  SECRETARY. 

Taukton  Bar  Assooia-    Wm.  S.  Wood8,(V  P.,)  Carleton  F.  Sanford, 

TION.  Taunton.  Taunton. 


MICHIGAN 

ICiohigan  State  Bar  Bussell  C.  Ostrander,  William  J.  Landman, 
Assooiation.                                Lansing.  Grand  Rapids. 

Bat  County  Bar  Aflso*  Edgar  A.  Cooley,  Frank  S.  Pratt, 

ciATiON.  Ann  Arbor.  Baj  City. 

Detroit  Bar   Ajssocia-  James  H.  Pound,  George  B.  Yerkes, 

TiOM.  Detroit.  Detroit. 

Grand  Rapids  Bar  As-  Roger  W.  Butterfield,  Hugh  E.  Wilson, 

sociATiON.  Grand  Rapids.  Grand  Rapids. 

Houghton  County  Bar  Thoe.  L.  Chadboume,  Gordon  R  Campbell, 
Association.                              Houghton.  Calumet. 

Inoham    County     Bar  Samuel  L.  Eilboume,  Harry  A.  Silsbee, 

Association.  Lansing.  Lansing. 

Ionia  County  Bar  As-  Allen  B.  Morse,  Wm.  K.  Clute, 

SOGIATION.  Ionia.  Ionia. 

Jackson    County    Bar  Eugene  Pringle,  Benjamin  Williams, 
Association.                                 Jackson.  Jackson. 

Lenawee  County  Bar  Clement  R  Weaver,  Walteir  S.  Weeterman, 
Association.                                  Adrian.  Adrian. 

Marquette  County  John  W.  Stone,  W.  A.  Ross, 

Bar  Association.  Marquette.  Marquette. 

Muskegon  County  Bar  Hiram  J.  Hoyt,  James  C.  McLaughlin, 
Association.                   (1902)  Muskegon.  (1902)  Musk^:on. 

Saginaw  County   Bar  Miles  J.  Purcell,  Frank  Q.  Quinn, 

Association.  Saginaw.  Saginaw. 

Washtenaw  County  A.  J.  Sawyer,  John  W.  Bennett, 
Bar  Association.                       Ann  Arbor.  Ann  Arbor. 
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NAMS.                                    PRESIDENT.  BSGBETABY. 

ICinnesota  State  Bar  Frederick  V.  Brown,  Charles  W.  Famham, 

Assooiation.                        Minneapolii.  St  Paal. 

Blub    Eabth    Gountt  A.  R.  Pfair,  Sr.,  Jean  A.  Flittie, 

Bar  AasooiATioK.                            Mankota.  Mankota. 

MiHKEAPOLis  Bar  Asbo-  A.  B.  Choate,  John  T.  Baxter, 

GiATioN.                               Minneapolis.  Minneapolis. 

Ramsey    County    Bar  E.  S.  Durment,  Charles  W.  Faraham, 

Association.                              St.  PauL  St.  Paol. 

Rice  County  Bar  Asso-  Geo.  W.  Batchelder,  A.  D.  Eejes, 

ciATiON.                                   Faribault  Faribanit 

Seventh  Judicial  Dis-  John  W.  Mason,  Jas.  R.  Bennett,  Jr., 

trict  Bar  Association.                Fergus  Falls.  St.  Cloud. 

Winona    County    Bar  Thomas  Simpson,  Wm.  B.  Anderson, 

Association.                                 Winona.  Winona. 

MISSISSIPPI. 

Aberdeen    Bar    Asso-  E.  O.  Sjkes,  Q.  O.  Eckford. 

CIATION.                                   Aberdeen.  Aberdeen. 

Adams  County  Bar  As-    W.  C.  Martin,  J.  A.  Clinton, 

sociATiON.                                   Natchez.  Natchez. 


Jefferson  County  Bar  R.  W.  Campbell,  J.  E.  Torrey, 

Association.    •  Fayette.  Fayette. 

MISSOURI. 

Missouri  Bar  Abbo-  F.  L.  Schofield,  Charles  F.  Gallenkamp, 

oiation.  Hannibal.  St.  Louis. 

Kansas  City  Bar  Asso-  Samuel  W.  Moore,  Slliison  A.  Neel, 

CIATION.  (1902)  Kansas  City.  (1902)  Kansas  aty. 

Bar  Association  of  St.  Jacob  Klein,  V.  Mott  Porter, 

Louis.  St.  Louis.  St  Louis. 
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-  MONTANA. 

KAinS.  PBEBIDENT.  SBCRVTART. 

Montana  Bar  Asso-    P.  H.  Le:«lie,  Edward  C.  RiumI, 

oiation.  Helena.  Hel< 

Cascade   Ck)iTNTT    Ba.b    Thomas  £.  Bradj,        H.  H.  Ewing^ 

AflBOCiATiON  (1902)  Great  Fall&  (1902)  Great  Falla. 

Flathead  Ck>uirrT  Bab    G.  H.  Grubb,  D.  F.  Smith, 

AsBociATiON.  (1902)  Ealiapell.  (1902)  EaliapelL 

NEBRASKA. 

Nebraska  State  Bar    John  L.  Webster,        Boecoe  Poand, 

Assooiation.  Omaha.  Lincoln. 

Adahs  County  Bab  As-    John  M.  Bagan,  J.  S.  I^ogan, 

80CIATI0N.  Hastings.  Hastings. 

Lancaster  CouNTT  Bab    Henry  H.  Wilson,        Stephen  Jj.  Geisthardt, 
Abbooiation.  Lincoln.  Lincoln 

Omaha    Bab    Associa-    John  L.  Kennedy,        Alfred  G.  Ellick, 

TiON.  Omaha.  Omaha. 


NEW  HAMPSHIRE. 

Bar   Assooiation  of  Oliver  £.  Branch,         Arthur  H.  Chase, 
the  State  of  New  Manchester.  Concord. 

Hampshire. 

Belknap  County  Bab  Charles  C.  Rogers,        Bertram  Blaisdell, 

Association.  Tilton.  Meredith. 

Cabboll  County  Bab  Josiah  H.  Hobbs,  A.  M.  Ramery, 

Association.  Madison.  Ossipee. 

Gbafton  and  Coos  Bab  Chester  B.  Jordan,        Geo.  F.  Rich, 

Association.  Lancaster.  Berlin. 

NEW  JERSEY. 

New  Jersey  State  James  J.  Bergen,  Albert  C.  Wall, 

Bar  Assooiation.  Somerville.  Jersey  City. 
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NEW  JEBSEY— Continaed. 

NAME.  PRB8IDSMT.  SBGBETARY. 

Atlantic  County  Bab    Allen  B.  Endicott,        Wm.  M.  Clevenger, 
AaaodATiON.  Atlantic  City.  Atlantic  City. 

Beboen   Ck)UNTT    Bar    Ck>ok  Conkling,  Abram  DeBaan, 

Association.  Hackensack.  Hackensack. 

Camden   County    Bar    Benjamin  D.  Shreve,    George  J.  Bergen, 

Association.  Camden.  Camden. 

Cumberland  County    Charles  £.  Sheppard,    George  Hampton, 
Bar  Association.  Bridgeton.  Bridgeton. 

• 

Essex  Coxtnty  Bar  As^    William  B.  Gnild,        Charles  M.  Meyers, 

sociation.  Newark.  Newark. 

Gloucester    County    John  S.  Jessup,  Francis  B.  Davis, 

Bar  Association.  Woodbury.  Woodbury. 

Hudson  County  Bar  As-   William  H.  Speer,        Geoige  W.  Flaacke,  Jr., 
bOCiATiON.  Jersey  City.  Jersey  City. 

Mercer   County    Bar   Edwin  Bobert  Walker,  Nelson  L.  Petty, 

Association.  Trenton.  Trenton. 

Monmouth  County  Bar    (Vacant).  James  Steen, 

Association.  Eatontown. 

Bar    Association    o  f    Henry  C.  Pitney,  Irving  E.  Salmon, 

Morris  County.  Morris.  Morris. 

Passaic  County  Bar  As-    George  S.  Hilton,         James  G.  Blauvelt, 

sociation.  Paterson.  Paterson. 

Prosecutors    Associa-     Peter  W.  Stagg,  Nelson  Y.  Dungan, 

TiON  OF  New  Jersey.  Hackensack.  Somerville. 

Somerset  County  Bar    Alvah  A.  Clark,  M.  M.  Steele, 

Association.  Somerville.  Somerville. 

Bar   Association   o  f    Frank  Bergen,  James  C.  Connolly, 

Union  County.  Elizabeth.  Elizabeth. 
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NEW  MEXICO  TERRITORY. 

KABIE.  PBISXDENT.                           SBCBETABT. 

New     Mexico     Bar  A.  H.  Harllee,  Edward  L.  Bardett, 

Association.  Silver  Citj.                          Santa  F^. 

NEW  YORK. 

New  York  State  Bar  John  G.  Milbum,  Frederick  £.  Wadhama, 

Association.  Buffalo.                            Albany. 

Albany  Couktt   Bab  William  P.  Rudd,  Jacob  G.  E.  SooU, 

Association.  Albany.                            Albany. 

Ambtebdak  Bab  Asso-  Charles  S.  Nisbet,  Lawrence  A.  ServisB, 

ciATiON.  Amsterdam.                        Amsterdam. 

Bbookltn  Bab  Asbocia-  James  D.  Bell,  Albert  L.  Perry, 

TION.  Brooklyn.                           Brooklyn. 

Cattabaugus     County  Charles  S.  Cary,  George  W.  Cole, 

Bab  Association.  Olean.                        Salamanca. 

Dklawabe  County  Bab  James  R.  Baumes,  Marion  M.  Palmer, 

Association.  Sidney.                               Delhi. 

Ebie  County  Bab  Asso-  James  L.Quackenbush,  Louis  L.  Babcock, 

CIATION.  Buffalo.                               Bufialo. 

Bab  Association  of  thb  William  C.  MUls,  Jeremiah  £.  Wood, 

City  of  Glovbeis-  Gloversviile.                     Gloversville. 

yiLLE. 

Gbeene    County   Bab  Emory  A.  Chase,  Jesse  W.  Olney, 

Association.  Catskill.                            Catskill. 

Hebkimeb  County  Bab  Charles  Bell,  Rush  F,  Lewis, 

Association.  Herkimer.                      Little  Falls. 

Bab  Association  of  the  Frank  W.  Stevens,  Arthur  W.  Kettle, 

City  of  Jamestown.  Jamestown.                       Jamestown. 

Jeffeeson  County  Bab  A.  H.  Sawyer,  Loren  E.  Harter, 

Association.  Watertown.                       Watertown. 

Madison    County    Bab  Gerrit  A.  Forbes,  W.  E.  Lonnsbury, 

Association.  Canastota.                      Morrisville. 
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NAME.  FBEBIDENT.                            SECRETARY. 

Nassau    County    Bar  John  B.  O.  Tappen,  William  Clark  Roe, 

Association.  Glen  Cove.                        Thomaston. 

Aas^N  OF  THE  Bar  of  Elihu  Boot,  Silas  B.  Brownell, 

TM  City  of  New  York.  New  York.                       New  York. 

Onondaga  County  Bar  Theodore  E.  Hancock,  Ernest  I.  Edgcomb, 

Association.  Syracuse.                           Syracuse. 

Oswego    County    Bar  WardwellG.  Robinson,  Frank  J.  McNamara, 

Association.  Oswego.                            Oswego. 

Queens  County  Bar  As-  Harrison  S.  Moore,  Morris  L.  Strauss, 

sociATiON.  Flushing.                   College  Point. 

Rochester    Bar    Asso-  Albert  H.  Harris,  James  R.  Davy, 

ciATiON.  Rochester.                          Rochester. 

Rockland  County  Bar  Abram  A.  Demarest,  George  A.  Wyre, 

Association.  Nyack.                              Nyack. 

St.  Lawrence  County  A.  X.  Parker,  George  H.  Bowers, 

Bar  Association.  Potsdam.                              Canton. 

Schenectady  County  Samuel  W.  Jackson,  Marvin  H.  Strong, 

Bar  Association.  Schenectady.                     Schenectady. 

Steuben  County  Bar  John  F.  Little,  Henry  V.  Pratt, 

Association.  Bath.                          Wayland. 

UiiSTBR  County  Bar  Howard  Chipp,  Roscoe  Irwin, 

Association.  Kingston.                          Kingston. 

Wayne  County  Bar  Samuel  B.  Mcln tyre,  Clyde  W.  Knapp, 

Association.  Palmyra.                              Lyons. 

Westchester    County  J.  M.  Wainwright,  Anson  Baldwin,  Jr., 

Bar  Association.  Bye.                    White  Plains. 

Yates  County  Bar  As-  John  H.  Butler,  H.  B.  Harpending, 

SOCIATION.  Penn  Yan.                             Dundee. 

NORTH  CAROLINA. 

North  Oarolina  Bar  W.  D.  Pmden,  J.  Crawford  Biggs, 

AsBOOiation.  Edenton.                           Durham. 

50 
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NORTH  DAKOTA. 

NAMS.  PBBSIBBNT.  SBCRVTABY. 

Bar   Association    of    J.  H.  Boeard,  W.  H.  Thomas, 

North  Dakota.  Grand  Forks.  Leeds. 

'    Babkes    Gountt    Bab    Herman  Winterer,        Martin  Bemmen, 

Ahsociation.  Valley  City.  Valley  Qty. 

Grakd   Fobks  Ck)nNTT    James  H.  Bosard,         Tracy  K  Baogi, 

Bab  Absociation.  Grand  Forks.  Grand  Forks. 

BabAfsociationofthe    John  Barke,  W.H.Thomas, 

Second  Judicial  Dis-  Devil's  Lake.  Leeds. 

tbict  of  nobth 
Dakota. 

OHIO. 

Ohio  State  Bar  Asso-    Henry  J.  Booth,  W.  H.  A.  Bead, 

oiation.  Colombus.  Toledo. 

Akbon     Bab    AasociA-    O.  Wilcoz»  J.  £.  Baley, 

TiON.  Akron.  Akron. 

Allen     County     Bab    8.  S.  Wheeler,  W.  L.  Parmenter, 

AssocTATioN.  Lima.  Lima. 

Ashland  County  Bab    H.  L.  McCray,  John  My k rants, 

Association.  Ashland.  Ashland. 

Athens  County  Bab  As-    H.  G.  Stalder,  I.  M.  Foster, 

80CIATI0N.  Athens.  Athens. 

Auglaize  County  Bab    L.  N.  Blume,  F.  M.  Horn, 

Association.  Wapakoneta.  Wapakoneta. 

Brown  County  Bar  As-    Bufos  L.  Fite,  George  C.  Barnes, 

sociation.  Georgetown.  Georgetown. 

Butler    Coxtnty    Bab    W.  H.  Harr,  Bobert  Shank, 

Association.  Hamilton.  Hamilton. 

Cabboll   County  Bab  .  Bobert  £.  McDowald,   J.  H.  Blyth, 

Association.  CarroUton.  CanoUton. 
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Clabx  County  Bab  As-  J.  W.  Keifer,  £.  R  Ballard, 

sooiATioN.                                Springfield.  Springfield. 

Cleveland   Bab  Abso  F.  N.  Wilcox,  T.  H.  Biuhnell, 

ciATiON.                                  Cleveland.  Cleveland. 

Columbiana   County  P.  H.  Smith,  W.  R  Hill, 

Bab  Association.                        Wellsville.  East  Liverpool. 

Coshocton  County  Bab  8.  H.  Nichols,  L.  J.  McDowell, 

Association.                             Coshocton.  Coshocton. 

Cbawfobd  County  Bab  A.  Wickham,  Charles  F.  Schaber, 

Association.                               Bacjms.  Bucjnis. 

Dabkb  County  Bab  As-  C  M.  Anderson,  Kirk  Hofibian, 

sociATiON.                             Greenville.  Greenville. 

Delawabb  County  Bab  C.  H.  McElroy,  E.  F.  Brandeburj, 

Association.                              Delaware.  Delaware. 

Ebie  County  Bab  Abso-  E.  B.  King,  C.  H.  Cramer, 

•    CIATION.                                   Sandusky.  Sandosky. 

Fayette   County   Bab  Joseph  Hidy,  B.  G.  Allen, 

Association.                 Washington,  C.  H.  Washington,  C.  H. 

Fbanklin  County  Bab  John  S.  Sullivan,  C.  M.  Vorhees, 

Association.                             Colombos.  Colambns. 

Fulton  County  Bab  As-  H.  H.  Hann,  A.  P.  Biddle, 

SOCIATION.                                  Wauseon.  Wanseon. 

Gallia  County  Bab  As-  D.  W.  Jones,  T.  E.  Bradbury, 

SOCIATION.                                Gallipolis.  Gallipolis. 

Hamilton  County  Bab  Moses  F.  Wilson,  Daniel  Wilson, 

Association.                              Cincinnati.  Cincinnati. 

Hancock  County  Bab  Aaron  Blackford,  S.  E.  Hurin, 

Association.                                 Findlay.  Findlay. 

Habbison  County  Bab  D.  Canningham,  W.  T.  Perry, 

Association.                                     Cadiz.  Cadiz. 
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HAHE.  PRESIDENT.  SECRETARY. 

Henry     County     Bar  Martin  Knupp,  Jr.,  James  P.  Bagan, 

Association.  Napoleon.  Napoleon. 

Huron  County  Bar  As-  G.  T.  Stuart,  A.  V.  Andrews, 

sociation.  Norwalk.  Norwalk. 

Jefferson  County  Bar  E.  E.  Erskine,  W.  C.  Taylor, 

Association.  Steubenville.  Steubenyille. 

Knox  County  Bar  As-  H.  H.  Greer,  W.  E.  Grant, 

ROCiATiON.  Mt.  Vernon.  Mt  Vamon. 

Lake  County  Bar  As-  G.  N.  Tuttle,  E.  F.  Blakelj, 

SOCIATION.  PaiDesville.  Painesville. 

Licking    County    Bar  J.  M.  Dennis,  C.  W.  Seward, 

Association.  Newark.  Newark. 

LooAN  County  Bar  As-  W.  8.  Blnm,  John  C.  Hover, 

sociation.  Belief  on  taine.  Bellefontaine. 

Lorain  County  Bar  As-  Chas.  W.  Johnston,  H.  W.  Ingersoll, 

SOCIATION.  Elyria.  Eljria. 

Madison   County   Bar  R.  H.  McCloud,  Gny  Underwood, 

Association.  London.  London. 

Mahoning  County  Bar  Thos.  W.  Sandenon,  M.  C  McNabb, 

Association.  Yoangstown.  Youngstown. 

Marion    County    Bar  W.  Z.  Davis,  W.  £.  Scofield, 

Association.  Marion.  Marion. 

Mercer    County    Bar  T.  J.  Godfrey,  C.  8.  Yonnger, 

Association.  Celina.  Celina. 

Miami  County  Bar  As-  M.  H.  Jones,  F.  C.  Goodrich, 

sociation.  Piqna.  Troy. 

Montgomery      County  E.  T.  Sneidiker,  B.  G.  Corwin, 

Bar  Association.  Dayton.  Dayton. 

Morgan    County   Bar  (Vacant).  C.  H.  Fonts, 

Association.  McConnelsville. 
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Paulding  County  Bar  W.  H.  PhillipB,           O.  W.  Doesart, 

Association.  Paulding.                           Paulding. 

Pickaway  County  Bar  H.  P.  Folsom,              C.  C.  Chapplear, 

Association.  Circleyille.                        Circleville. 

Portage   County   Bar  R.  S.  Webb,                 G.  F.  Douthitt, 

Association.  Garrettsville.                           Ravenna. 

Preble  Coxjanrr  Bar  £.  Fisher,                    J.  L.  Sayler, 

Association.  Eaton.                               Eaton. 

Putnam    County    Bar  J.  J.  Moore,                 D.  C.  Long, 

Association.  Ottawa.                            Ottawa. 

Richland  County  Bar  S.  G.  Cummings,          J.  E.  LaDow, 

Association.  Mansfield.                         Mansfield. 

Ross  County  Bar  As-  R.  R.  Freeman,             F.  P.  Hinton, 

sociATiON.  Chillicothe.                       Chillicothe. 

Sandusky  County  Bar  F.  P.  Finefrock,             Basil  Meek, 

Association.  Fremont.                          Fremont. 

Scioto  County  Bar  As-  George  O.  Newman,      Harry  W.  Miller, 

SOCIATION.  Portsmouth.                      Portsmouth. 

Seneca  County  Bar  As-  Miss  F.  Comice(act'g),  Milton  Saylor, 

SOCL^TION.  Tiffin.                                 Tiffin. 

Shelby  County  Bar  Aa-  S.  J.  Hatfield,              A.  J.  Hess, 

SOCIATION.  Sidney.                              Sidney. 

Stark  County  Bar  As-  J.  J.  Clark,                   Atlee  Pomerene, 

SOCIATION.  Canton.                             Canton. 

J 

Toledo   Bar   Associa-  E.  H.  Rhoades,             F.  B.  Willard, 

TiON.  Toledo.                              Toledo. 

Trumbull  County  Bar  H.  E.  Stewart,              C.  M.  Wilkins, 

Association.  Warren.                            Warren. 

Union  County  Bar  As-  S.  L.  Piper,                  J.  H.  Einkead, 

SOCIATION.  Marysville.                        Marysville. 
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Vinton  County  Bab  As-  J.  M.  McGillyr&y,  H.  W.  Cbultrap, 

sodATiON.                                McArthar.  McArthur. 

Washington  County  M.  D.  Follett,  R.  A.  Underwood, 

Bab  Association.                            Marietta.  Marietta. 

Wabbbn   County  Bab  J.  A.  Ronjan,  George  W.  Stanley, 

Association.                                Lebanon.  Lebanon. 

Williams  County  Bab  C.  A.  Bowersox,  C.  L.  Newcomer, 

Association.                                     Bryan.  Bryan. 

Wyandotte    County  Robert  Carey,  H.  H.  Newell, 

Bab  Association.                Upper  Sandusky.  Upper  Sandusky. 

OREGON. 

Oregon  Bar  Assoeia-  George  H.  Burnett,  A.  F.  Flegel, 

tion.                                         Salem.  Portland. 

Clackamas     County  Gordon  E.  Hayes,  W.  S.  IPRen, 

Bab  Association.                     Oregon  City.  Oregon  City. 

Mabion    County    Bab  B.  F.  Bonham,  A.  O.  Condit, 

Association.                                   Salem.  Salem. 

PENNSYLVANIA. 

Pennsylvania      Bar  Nathaniel  Ewing,  William  H.  Staake, 

Association.                            Unlontown.  Philadelphia. 

Adams  County  Bar  As-  Wm.  McClean,  W.  Clarence  Sheely, 

sociATiON.                               Gettysburg.  Gettysburg. 

Allegheny     County  Thomas  Patterson,  Harry  G.  Tinker, 

Bar  Association.                           Pittsburg.  Pittsburg. 

Abhstbong  County  Bab  Rush  Fullerton,  Floy  C.  Jones, 

Association.                            Kittanning.  Kittanning. 

Law  Association  of  David  A.  Nelson,  W.  A.  McConnel, 

Beaveb  County                               Beaver.  Beaver. 

Bebks  County  Bab  As-  Jacob  S.  Livingood,  Thomas  K.  Leidy, 

SOCIATION.                                   Reading.  Reading. 
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Blair  Goumtt  Baa  As-  Adie  H.  SteTens,  Henry  A.  McFadden, 

80CIATI0N.  (1902)  Tyrone.  (1902)  Hollidaysboif. 

Bradford  Countt  Bar  B.  A.  Mercur,  Jas.  B.  Leahy, 

Association.  Towanda.  Towanda. 

Bucks  Ck)UNTY  Bar  As-  (Vacant).  Harvey  8.  Kiser, 

sociATiOK.  Doylestown. 

Butler    County    Bar  J.  D.  McJunkin,  J.  D.  Marahall, 

Association.  Butler.  Butler. 

Cambria   Bar  Associa-  W.  Horace  Roee,  H.  H.  Myers, 

tion.  Johnstown.  Ebensbnrg. 

Cameron   County  Bar  J.  C.  Johnson,  C.  W.  Shaffer, 

Association.  Emporium.  Emporium. 

Carbon    County    Bar  Edw.  H.  Mulhearn,  Frank  P.  Sharkey, 

Association.  Mauch  Chunk.  Mauch  Chunk. 

Centre     County    Bar  John  G.  Love,  M.  I.  Gardner, 

Association.  Bellefonte.  Beliefonte. 

Clarion   Bar  Associa-  David  Lawson,  W.  D.  Bums, 

TION.  Clarion.  Clarion. 

Clearfield  County  Cyrus  Gordon,  Benjamin  F.  Chase, 
Law  Association.                            Clearfield.  Clearfield. 

Clinton   County  Bar  C.  S.  McCormick,  S.  D.  Furst, 

Association.  Lock  Haven.  Lock  Haven. 

Columbia  County  Bar  John  G.  Freeze,  George  E.  Elwell, 

Association.  Bloomsburg.  Bloomsburg. 

Crawford  County  Bar  James  W.  Smith,  James  R.  Andrews, 

Association.  Meadville.  Meadville. 

Cumberland  County  Bobt.  M.  Henderson,  Conrad  Hambleton, 
Bar  Association.                  (1902)  Carlisle.  (1902)  Carlisle. 

Dauphin  County    Bar  Lyman  D.  Gilbert,  William  M.  Hargest, 
Association.                            Harrisburg.  Harrisburg. 
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Delaware  County  Bar  Geo.  E.  Darlington,  Garaett  Pendleton, 

Association.  Media.  Chester. 

Elk  County  Bar  Aaso-  Rufas  Luoore,  Eugene  H.  Baird, 

ciATiON.  Ridgway.  Ridgway. 

Erie  County  Bab  As-  George  A.  Allen,  W.  S.  Carroll, 

80CIATI0N.  Erie.  Erie. 

Fayette  County    Bar  J.  C.  Work,  Edward  Willson  Boyd, 
Association.                            Uniontown.  Uniontown. 

Forest    Bar     Associa-  Samael  D.  Irwin,  T.  H.  Richey, 

TION.  (1902)  Tionesta.  (1902)  Tionesta. 

Franklin  County  Bar  D.  Watson  Rowe,  Loren  A.  Culp, 

Association.  Chambersburg.  Chambersbuig. 

Fulton    County    Bar  J.  Nelson  Slpes,  W.  Scott  Alexander, 
Association.                    McConnellsburg.  McConnellsburg. 

HuNTiNQDON  Bar  Asbo-  J.  R.  Simpson,  Jas.  S.  Woods, 

CTATiON.  Huntingdon.  Huntingdon. 

Indiana  County   Law  J.  N.  Banks,  S.  J.  Telford, 

Association.  Indiana.  Indiana. 

Jefferson  County  Bar  W.  F.  Stewart,  N.  L.  Strong, 

Association.  Brookville.  Brookville. 

Lackawanna  Law  and  Everett  Warren,  Herman  Osthaus, 
Library  Association.                       Scranton.  Scranton. 

Lancaster   Bar    Asso-  H.  M.  North,  John  W.  Appel, 

CIATION.  Columbia.  Lancaster. 

Lawrence  County  Bar  William  E.  Porter,  Charles  H.  Young, 

AB800IATIOJ7.  Newcastle.  Newcastle. 

Lebanon  County    Bar  Thomas  H.  Capp,  Charles  M.  Zerbe, 

A^ociATiON.  (1902)  Lebanon.  (1902)  Lebanon. 

Lehigh    County    Bab  Arthur  G.  DeWalt,  Frank  Jacobs, 

Association.  AUentown.  Allentown. 
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Ltoomino  Law  Assooia-  (Vacant.)  Addison  Candor, 

Tiov.  Williamsport. 

MgEban   County   Bab  Edward  L.  Eeenan,  Goy  B.  Majo, 

Association.  Smethport.  Smethport. 

Mebgeb   County  Bab  S.  R.  Mason,  J.  C.  Miller, 

Association.  Mercer.  Mercer. 

Mifflin    County    Bab  David  W.  Woods,  Michael  M.McLaaghlin, 
Abbociation.                             Lewistown.  Lewbtown. 

MoNTOOMKBY     CouNTY  James  Boyd,  Wm.  F.  Dannehower, 
Bab  Association.                       Norristown.  Norristown. 

NoBTHAMFTON    CouNTY  H.  J.  Steele,  Clarence  E.  Beck, 
Bab  Association.                               Easton.  Easton. 

NOBTHUMBXBLAND  W.  H.  M.  Oram,  H.  S.  Knight, 

County  Law  Asbo-  Shamokin.  Sanbury. 

CIATION. 

Pebby  County  Bab  As-  W.  N.  Seibert,  James  M.  Bamett, 

sociATiON.  New  Bloomfield.  New  Bloom  field. 

Law     Association     of  Samuel  Dickson,  William  C.  Ferguson, 
PHiiiADELFHiA.                        Philadelphia.  Philadelphia. 

Lawyxbs*      Club       of  Francis  Shunk  Brown,  Emanuel  Furth, 

Philadelphia.  Philadelphia.  Philadelphia. 

PoTTEB  County  Bab  As-  (Vacant).  A.  N.  Crandell, 

sodATiON.  Coudersport 

Law    Association    of  Guy  E.  Farquhar,  Edmund  D.  Smith, 
Schuylkill  County                       Pottsville.  Pottsville. 

Snydeb    County     Bab  A.  W.  Potter,  Jay  G.  Weiser, 

Association.  Selin's  Grove.  Middleboig. 

SoMEESET  County  Bab  A.  H.  Cofiroth,  A.  C.  Holbert, 

Association.  Somerset.  Somerset. 

Sullivan  County  Bab  Thomas  J.  Ingham,  W.  P.  Shoemaker, 

Association.  La  Porte.  La  Porte. 
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BusquxHANNA    Ck)UNTT  William  M.  Post,  H.  A.  Deonej, 

LsoAL  Association.  Montroee.                         Moniroee. 

TiooA  CouNTT  Bab  Ab-  8.  F.  Channell,  B.  K.  Young, 

sooiATiON.  WeUsboro.                        WoUsboro. 

Union  Ck)UNTY  Bab  As-  J.  G.  Bacher,  Andrew  A.  Leiser,  Jr., 

sodATiON.  Lewisboiig.                         Lewisborg. 

Venango  County  Bab  Junes  D.  Hancock,  N.  F.  Osmer, 

Association.  Franklin.                          Franklin. 

Wabren  County    Bab  William  £.  Rice,  C.  £.  Bordwell, 

Abbociation.  Warren.                            Warren. 

Washington  Bar  Asso-  Alexander  M.  Todd,  Samuel  Amapoker, 

ciation.  Waahington.                      Washington. 

Wayne    Bar   Associa-  Henry  Wilson,  B.  M.  Stocker, 

TioN.  Honesdale.                        Honesdale. 

Waynesburo  Bar  As-  J.  B.  Donlejr,  James  J.  Porman, 

80CIATI0N.  Waynesboi^.                     WajneBbaig. 

Westmoreland     Law  D.  S.  Atkinson,  '  J.  R  B.  Cunningham, 

Association.  Greenaburg.                      Greensbnig. 

Wilkes  Barre     Law  Alex.  Famham,  Joseph  D.  Coons, 

AND  Library  Abso-  Wilkes  Barre.                   Wilkes  Barre. 
ciation. 

Wyoming  County  Bar  W.  £.  Little,  H.  Stanley  Harding, 

Association.  Tunkhannock.                   Tunkhannock. 

York  County  Bar  As-  Henry  C.  Nilea,  Wm.  L.  Ammon, 

sociATiON.  (1902)  York.                      (1902)  York. 

RHODE  ISLAND. 

The   Rhode    Island  Francis  Colwell,  Wm.  A.  Morgan, 

Bar  Association.  Providence.                      Providenoe. 

Providenob  Bar  Club.  Dexter  B.  Potter,  Lorin  M.  Cook, 

Providence.  Providence. 
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NAME.  PRESIDENT.  8BCRBTABY. 

South  Oarolina  Bar    J.  E.  McDonald,  Hunter  A.  Qibbes, 

Assooiation.  Winnsboro.  Columbia. 


SOUTH  DAKOTA. 

South    Dakota    Bar  Thomas  Stirling,  Jno.  H.  Voorhees, 

Association.                             Bedfield.  Sioux  Falls. 

Beadlb    County    Bab  A.  W.  Burtt,  (Appointed  at  meetings) 
Association.                                 Huron. 

Brown    County    Bar  J.  H.  Hauser,  Charles  M.  Stevens, 

Association.                             Aberdeen.  Aberdeen. 

Clark  County  Bar  As-  S.  H.  Elrod.  Wm.  McGaan, 

sociATiON.                           (1902)  Clark.  (1902)  Clark. 

Dayibon    County    Bar  J.  L.  Hannett,  Herbert  E.  Hitchcock, 

Association.                               Mitchell  Mitchell. 

Minnehaha   County  T.  B.  McMartin,  Jno.  H.  Voorhees, 

Bar  Association.                      Sioux  Falls.  Sioux  Falls. 


TENNESSEE. 

Bar   Assooiation   of  John  E.  Wells,             Robert  Lusk, 

Tennessee.  Union  Citj.                         Nashyille. 

Chattanooga  Bar  and  A.  W.  Gaines,              C.W.  Rankin, 

Law  Library  As-  Chattanooga.                     Chattanooga. 

SOdATION. 

Fbanklin  County  Bar  George  E.  Banks,         Dick  Tajlor, 

Association.  Winchester.                      Winchester. 

Lewibburq  Bar  Asso-  J.  L.  Marshall,            W.  M.  Carter, 

ciation.  Lewisburg.                        Lewisburg. 

Memphis  Bar  and  Law  Wm.  M.  Randolph,      E.  A.  Cole, 

Library  Association.  Memphis.                         Memphis. 

Murfreesboro  Bar  As-  John  E.  Richardson,    Jesse  W.  Sparks, 

SOCIATION.  Murfreesboro.                    Murfreesboro. 
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Texas  Bar  Assooia-    T.  S.  Beeoe,  A.  £.  Wilkinson, 

tion.  Austin.  Austin. 

Austin    Bar    Associa-    John  Dowoll,  J.  W.  Maxwell, 

TICK.  Austin.  Austin. 

UTAH. 

State  Bar   Assooia-    Andrew  Howat,  J.  Wollcott  Thompson, 

tion  of  Utah.  Salt  Lake  City.  Salt  Lake  City. 

VERMONT. 

Vermont  Bar  Asso-    Wilder  L.  Bumap,       John  H.  Mimms, 

elation.  Burlington.  St.  Albans. 

VIRGINIA. 

Virginia    State    Bar    Alexander  Hamilton,    Engene  C  Massie, 

Association*  Petersburg.  Richmond. 

Danville  Bab  Associ-    L.  C.  Berkeley,  Jr.,      Julian  Meade, 

ATION.  Danville.  Danville. 

Lke  County  Bar  Asso-    C.  T.  Duncan,  L.  T.  Hyatt, 

GiATioN.  Jonesville.  JoneBville. 

Newport  News  Bar  As-    R.  G.  Bickford,  W.  C.  Staart, 

80CIATI0N.  Newport  News.  Newport  News. 

Norfolk    and   Ports-    William  H.  Stewart,    E.  R  F.  Wells, 
MOUTH  Bar  Association.  Portsmouth.  Norfolk. 

Bab  Association  of  the    R.  Garter  Scott,  John  Howard,  Jr., 

City  of  Richkond.  Richmond.  Richmond. 

Bar    Association    of    C.  A.  McHugh,  A.  B.  Antrim, 

Roanoke  City.  Roanoke.  Roanoke. 

WASHINGTON. 

Washington    State    William  A.  Peters,       Eagene  G.  Ereider, 
Bar  Assooiation.  Seattle.  Olympia. 
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!                          Kino  County  Bar  Asso-  Orange  Jacobi,  John  Arthur, 

ciATioN.  (1902)  Seattle.                   (1902)  Seattle. 

Pierce  County  Bar  Ab-  Theodore  L.  Stiles,  James  M.  Harris, 

80CIATI0N.  (1902)  Taooma.                (1902)  Taooma. 

Skaoit     County     Bar  J.  E.  Shranger,  £.  P.  Barker, 

Association.  Mt.  Vernon.                      Mt.  Vernon. 

Snohomish  County  Bar  B.  E.  Padgett,  E.  W.  Bjindy, 

Association.  Everett.                             Everett. 

Bar    Association    of  A.G.Avery,  Frederick  W.  Dewart, 

Spokane  County.  Spokane.                           Spokane. 

Thurston  County  Bar  Nathan  S.  Porter,  Preston  M.  Troj, 

Association.  Oljmpia.                          Oljmpia. 

Walla  Walla  Bar  As-  John  L.  Sharpstein,  Francis  A.  Garrecht, 

sodATiON.  (1902)  WalUi  Walla.        (1902)  Walla  Walla. 

Whatcom  County  Bar  H.  A.  Fairchild,  Lin  H.  Hadlej, 

Association.  Whatcom.                 New  Whatcom. 

Whitman  County  Bar  N.  L.  Ettinger,  Robert  H.  Kipp, 

Association.  Colfax.                              Colfax. 


WEST  VIRGINIA. 

West  Virginia  Bar  W.  W.  Brannon,  Nelson  C.  Hubbard, 

Assooiation.                               Weston.  Wheeling. 

Lewis  County  Bar  As-  W.  W.  Braitnon,  W.  B.  McGary, 

sodATiON.                                     Weston.  Weston. 

Marion   County  Bar  Wm.  S.  Hajmond,  W.  H.  Conawaj, 

Association.                            Fairmount.  Fairmount 

Monongalia    County  Frank  Cox,  John  Shriver, 

Bab  Association.                     Morgantown.  Morgantown. 

Ohio  County  Bar  Asso-  John  J.  Coniff,  Cyrus  P.  Flick, 

CIATION.                                   Wheeling.  Wheeling. 
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KAMX.  FBBBIDKNT.  8ECBBTABY. 

Tucker  Couktt  Bar  As-    James  P.  Sooit,  S.  M.  Hironimoas, 

80GIATI0K,  Panons.  Dayis. 

UfshubCJouxtyBar  As-    W.  C.  Carper,  J.  C  McWhorter, 

sociATiON.  Buckhannon.  Buckhannon. 

Wetzel  County    Bar    W.  McQ.  Hall,  W.  T.  Sidell, 

Association.  New  Martinsville.  New  Martinsville. 

Wood  County  Bar  As-    C.  D.  Merrick,  E.  R  Eingsley, 

ciATiON.  Parkenbuzg.  Parkersburg. 


WISCONSIN. 

State  Bar   Assooia-  F.  C.  Winkler,  Comeliiis  I.  Haring, 
tion  of  Wisoonsin.                    Milwaukee.  Milwaakee. 

Dane    County    Legal  J.  H.  Carpenter,  John  A.  Ajlwnrd, 

Association.  Madison.  Madison. 

Eau     Claire     County  Ira  B.  Bradford,  F.  A.  Farr, 

Bar  Association.  Angnsta.  Eau  Claire. 

La  Crosse  Bar  Assooia-  Benjamin  F.  Bryant,  John  Brindlej, 

TION.  La  Crosse.  La  Crosse, 

Milwaukee  Bar  Asso-  Frederick  C.  Winkler,  Comelius  I.  Haring, 

CIATION.  Milwaukee.  Milwaukee. 

Bock  County  Bar  Asso-  William  Smith,  Emmett  D.  McC^owan, 
CIATION.                                 Janesyille.  Janesviile. 

Waupaca  County  Bar  F.  M.  Guernsey,  Irving  P.  Lord, 

Association.  QintonviUe.  Waupaca. 

Winnebago    County  Charles  Barber,  A.J.Barber, 

Bar  Association.  Oshkosh.  Oshkoak. 


MEMORANDUM  OF  SUBJECTS  REFERRED 

TO  COMMITTEES. 

Jurisprudence  and  Law  Mefarm.  ^ 

Proposed  Federal  Control  of  Incorporations.     (See  page 

106.) 
Sale  of  Honorary  Degrees  by  Law  Colleges.     (See  page 

106.) 

Commercial  Law. 

To  report  Proposed  Statutory  Enactments  or  Constitu- 
tional Amendments  to  remedy  evils  set  forth  in  report 
made  in  1903.     (See  page  52.) 

Obituaries. 

To  report  names  of  Deceased  Members.  (See  pages  55 
and  454.) 

Law  Reporting  and  Digesting. 

Report  recommitted.     (See  pages  57,  86  and  456.) 

Patent^  Trade-Mark  and  Copyright  Law. 

To  lay  before  Congress  the  bill  establishing  a  Court  of 

Patent  Appeals.     (See  pages  68,  84  and  460.) 
To  lay  before  Congress  the  bill  for  revision  of  the  laws  of 

the  United  States  relating  to  Trade-Marks.   (Seepages 

89,  93  and  475.) 
To  consider  extension  of  term  of  Patents  in  proper  cases. 

(See  page  105.) 

Uniform  State  Laws. 

Uniform  Legislation  and  Interstate  Comity  respecting 
Taxation.     (See  1902  Report,  pages  18  and  19.) 

Uniform  Legislation  respecting  Forced  Heirship,  Limita- 
tion of  Testamentary  Disposition  and  Disallowance  of 
Undue  Influence  as  the  ground  of  Annulment  of  Wills. 
(See  1902  Report,  page  19.)  Report  on  these  subjects 
deferred  in  1903.     (See  pages  94  and  501.) 

(799) 
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Special  Committees. 

Classification  of  the  Law. 

Committee  continued.     (See  page  94.) 

ft 

Indian  Legislation. 

Committee  continued.     (See  pages  94,  497  and  499.) 

Penal  Laws  and  Prison  Discipline. 

To  report  on  a  resolution  relative  to  establishment  in  the 
Department  of  Justice  at  Washington  of  a  Laboratory 
for  the  Study  of  the  Criminal,  Pauper  and  Defective 
Classes.     (See  page  95.) 

Proper  Punishment  of  Professional  Criminals.  (See 
page  96.) 

Federal  Courts. 

To  advocate  passage  of  approved  bill  by  Congress  revis- 
ing the  Federal  Judiciary  System  of  Courts  and  Pro- 
cedure.    (See  1902  Report,  page  26.) 

To  prepare  a  bill  increasing  the  number  of  Judges  con- 
stituting each  Circuit  Court  of  Appeals  from  three  to 
five.     (See  1902  Report,  page  50.) 

Committee  continued.     (See  page  97.) 

Federal  Code  of  Criminal  Procedure. 

(See  1902  Report,  pages  25,  26,  81,  32  and  478.) 
No  report  in  1903.     (See  page  97.) 

Indicstrial  Property  and  International  Negotiation. 
Committee  continued.     (See  pages  97  and  98.) 

Title  to  Meal  Estate. 

To  urge  remedial  legislation  regarding  secret  liens  held 
by  the  United  States.  (See  1902  Report,  pages  23 
and  496.) 

Committee  continued.     (See  page  98.) 
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Loutnana  Purchase  Expowtion, 

To  co-operate  with  the  Exposition  authorities  in  promot- 
ing Congress  of  Lawyers  and  Jurists. 
Committee  continued.     (See  pages  98  and  540.) 

Delegates  from  the  American  Bar  Association  to  International 
Congress  of  Lawyers  and  Jurists. 

Instructed  to  consider  formation   of  International  Bar 
Association.     (See  pages  101  and  102.) 
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ANNUAL  ADDRESSES. 

TBAB.  HAMS.  SUBjaCT. 

1879.  Edwabd  J.  Phelfs, John  Manhall. 

1880.  GoBTLANDT  PABKEB, Alexander  Hamilton  and  William 

Patenon. 

1881.  Clabkson  N.  Pottxb,  ....  Roger  Brooke  Taney. 

1882.  ALBXAin>BB  B.  Lawton James  Lewis  PeUgru  and  Hogh 

Swinton  Legar^ 

1888.    John  W.  STXVKNaoNy James  Madiaon. 

1884.    John  F.  Dillon, American  Institntions  and  Laws. 

1886.     GxoBOB  W.  BiDDLEy An  Inquiry  into  the  Proper  Mode 

of  TrijiL 

1886.  Thomas  J.  Semmeb, The  Civil  Law  and  Codification. 

1887.  Henbt  Hitchcock, General  Corporation  Laws. 

1888.  Geoboe  Hoadly, Codification. 

1889.  Simeon  E.  Baldwin, The  Centenary  of  Modem  Gov- 

ernment. 

1890.  James  C.  Cabtbb, The  Ideal  and  the  Actual  in  the 

Law. 

1891.  Alfbed  Busbell^ Avoidahle  Canses  of  Delay  and 

Uncertainty  in  oar  Coorta. 

1892.  J.  Randolph  Tuckeb,  ....  Bridsh  Institutions  and  American 

Constitutions. 

1893.  Henbt  6.  Bbown, The  Distribution  of  Property. 

1894.  MooBFiELD  Stobey, The  American  Legislature. 

1895.  William  H.TAFT, Becent  Criticism  of  the  Federal 

Judiciary. 

1896.      LOBD  BUSSELL  OF  KiLLOWEN, 

Lord  Chief  Justice  of  England,  International  Law  andArhitration. 

1897.  John  W.  Gbiqgs, Lawmaking. 

1898.  Joseph  H.  Choatb Trial  by  Jury. 

1899.  William  Lindsay, Power  of  the  United  States  to 

Acquire  and  Govern    Foreign 
Territory. 

1900.  Geoboe  B.  Peck, The  March  of  the  Constitution. 

1901.  Charles  E.  Littlefieij),     .   .  The  Insular  Cases. 

1902.  John  G.  Carlisle, The  Power  of  the  United  States  to 

Acquire  and  Govern  Territory. 

1903.  Le  Babon  B.  Colt, Law  and  Beasonableness. 

(802) 


PAPERS   READ. 

NAME.  STTBJXCT. 

1879.    Calvin  G.  Child ShiftiDg  Uses,  from  the  Standpoint 

of  the  Nineteenth  Centnry. 

1879.    HsNBT  HiTGHOOCK The  Inviolability  of  Telegrams. 

1879.  Gbobob  a.  Mebcbb, The   Relationship  of  Law   and 

National  Spirit 

1880.  EDsNRY  E.  Young, Sunday  Laws. 

1880  Georob  Tuckeb  Bisphah,  .  .  Rights  of  Material  Men  and  Em- 
ployees of  Railroad  Companies 
as  against  Mortgagees. 

1880.  Henbt  D.  Hyde, Extradition  between  the  States. 

1881.  Thomas  M.  CooLET The  Recording  Laws  of  the  United 

States. 

1881.  Samuel  Wagner, The  Advantages  of  a   National 

Bankmpt  Law. 

1882.  GusTAVE  EoEBNER, The  Doctrine  of  Ponitive  Damages 

and  its  Effect  on  the  Ethics  of 
the  Profession. 

1882.    U.  M.  Robe, Titles  of  Statutes. 

1882.  Thomas  J.  Semmbs, The  Civil  Law  as  Transplanted  in 

Louisiana. 

1883.  Robert  G.  Street, How  far  Questions  of  Public  Pol- 

icy may  enter  into  Judicial 
Dedsions. 

1883.    John  M.  Shirlbt, The  Future  of  our  Profession. 

1883.    Simeon  E.  Baldwin,  .....  Preliminary     Examinations     in 

Criminal  Proceedings. 

1883.  Seymour  D.  Thompson,    .  .  .  Abuses  of  the  Writ  of  Habeas 

Corpus. 

1884.  Andrew  Allison, The  Rise  and  Probable  Decline 

of  Private  Corporations  in 
America. 

1884.  M.  Dwioht  Collier, Stock  Dividends  and  their  Re- 
straint. 

1884.    Simon  Sterne, The  Prevention  of  Defective  and 

Slipshod  Legislation. 

(803) 


804  PAPERS   BEAD. 

YSA.B.  NAMX.  StTBJBCT. 

1885.    Beghabd  M.  Vbnable,  ....  Partition  of  Powen  between  the 

Federal  and  State  Goyemmente. 

1885.    BsDBEN  0.  Benton, The  Distinction  between  Leg:i8la- 

tive  and  Jadidal  Fonctiont. 

1885.  Francis  Bawle, Gar  Trost  SecoritieB. 

1886.  Johnson  T.  Platt, The  Opportunity  for  the  Develop- 

ment of  Jurispmdence  in  the 
United  States. 

1886.    WiLLiAH  P.  Wbllb, The  Dartmoath  Ck>llege  Case  and 

Private  Corporations. 

1886.  John  F.  DUiLON, Law  Reports  and  Law  Reporting. 
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Medical  Jurisprudence  by 
Students  of  Law,  and  the  Extent 
to  which  it  should  be  Taught 
in  Schools  and  Colleges  for  the 
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State  of  Legal  Education  in  the 
World. 

1900.    Habby  B.  Hutchins,    .   .   .   .The  Law  School  as  a  Factor  in 

University  Education. 

1900.    William  Dbapeb  Lewis,    •  .  The  Proper  Preparation  for  the 
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UCCOOSfxL* 


OFFICERS  OF  ASSOCIATION 

OF 

AMERICAN   LAW   SCHOOLS 

1 903-1 904. 

Ernest  W.  Huffcdt,  I^Bident, 
Ithaca,  New  York. 

Wii<LiAM  P.  RooEBS,  Seereiary^ 
Cincinnati,  Ohio. 

FORMER  OFFICERS. 
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NOTICE  AS   TO    REPORTS. 

By  order  of  the  Executive  Committee,  the  following  prices 
have  been  fixed  for  the  reports ;  they  are  about  sufficient  to 
pay  the  cost  of  printing  and  postage. 

Vol.  1  (1878),  postpaid,  paper,  50  cents ;  cloth,  76  cents. 
Vols.  2  to  24  (1879  to  1903),  postpaid,  paper,  75  cents  each ; 

cloth,  $1.00  each. 
Complete  set  to  date.  Vols.  1   to   26,  paper,  $19.25 ;   cloth, 

$25.75. 

Each  member  of  the  Association  will  receive,  as  soon  as 
published,  and  without  cost  to  him,  one  copy  of  the  proceed- 
ings for  each  year  of  his  membership.  A  bound  copy  will  be 
sent,  unless  the  Secretary  is  otherwise  directed.  Members 
desiring  extra  copies,  and  new  members  desiring  back  reports, 
will  be  charged  the  above  prices. 

The  great  number  of  applications  for  sets  of  reports  from 
libraries  and  educational  institutions,  and  the  small  number  of 
copies  of  many  of  the  volumes  on  hand,  render  it  necessary 
to  restrict  the  furnishing  of  complete  sets  to  those  Bar  libraries 
and  other  general  libraries  in  which  the  reports  will  be  of 
most  use.  Applications  should  state  the  size  and  character  of 
the  library  and  the  class  of  readers  using  it ;  and  also  what 
volumes  (if  any)  are  already  on  hand.  When  such  applica- 
tions can  be  granted,  the  reports  will  be  furnished  to  libraries 
without  expense  other  than  postage  or  express  charges. 

The  reports  will  be  published  each  year  about  December  Ist. 

JOHN   HINKLEY,  Secretary. 
215,  North  Charles  Street,  Baltimore,  Md. 
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